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PRELI M NARY STATEMENT

Plaintiffs submt this Reply Brief to address the |egal and
factual errors in the Brief on Behalf of Defendants-Respondents
(“Db"). As set forth in Plaintiffs-Appellants’ Suppl enental
Brief (“Pb”) and Petition for Certification, the Child Exclusion
provi sion of the Wirk First New Jersey program (“WNJ”) viol ates
the privacy and equal protection guarantees of the New Jersey
Constitution because its purpose and effect is to coerce poor
wonen’ s reproductive deci sions.

ARGUVENT

Def endants Again Press Inapplicable Legal Standards for
Eval uating the Constitutionality of the Child Exclusion.

Def endants m sconstrue the l|legal standard under which this
case nust be determ ned. The New Jersey Constitution demands
the “nobst exacting scrutiny” of both direct and indirect
infringenents of the right to procreative autonony, requiring
a balancing test that “weigh[s] the governnental interest in the
classification against the interests of the affected class.”

Pl anned Parenthood, 165 N.J. 630, 631 n.6 (2000); R ght to

Choose v. Byrne, 91 N.J. 287, 308-10 (1982). Def endant s bear

t he burden of denonstrating both the governnental interest and a
real and significant nexus between this interest and the

infringenment on the fundanental right. Pl anned Parent hood, 165

N.J. at 631; State v. Mller, 83 NJ. 402, 414-15 (1980);




Taxpayers Ass’'n of Weynouth Tp. v. Weynouth Tp., 80 N J. 6, 42-

43 (1976).

Def endants ignore these standards set and assert that the
Child Exclusion nust be wupheld if it *“bears a rationa
relationship to sone legitimte end” and that Plaintiffs nust
denonstrate beyond a reasonable doubt that it fails to do so.
Db43. Yet Defendants thenselves recognize that their proposed
“rational rel ati onship” st andard applies only when “a
| egi slative classification neither burdens a fundanental right
nor targets a suspect class.” 1d. As the record nakes clear
and as the Appellate Division acknow edged, the Child Exclusion

“affects a welfare recipient’s decision whether to have another

child.” Sojourner AL v. NJ. Dep’'t of Human Servs., 350 N.J.

Super. 152, 171 (App. Div. 2002). It thus strikes at the
fundanmental principle of individual autonomy in reproductive
choice and requires this Court’s close scrutiny. As a result,
the rational basis test relied on by Defendants is inapplicable,
and Defendants nust instead denonstrate that the burden the
Child Exclusion places on affected wonen’s reproductive autonony
is outweighed by a public interest actually served by the
provi sion. They have failed to make such a show ng.

Further, the federal constitutional analysis relied upon so
heavily by Defendants is not relevant to the present case. As

this Court has reiterated, “[S]tate Constitutions are separate



sources of individual freedons and restrictions on the exercise
of power by the Legislature. . . . Thus, in appropriate cases,
the individual states may accord greater respect than the
federal government to certain fundanental rights.” Right to
Choose, 91 N.J. at 300. In particular, this Court has
repeatedly held that the New Jersey Constitution accords greater
respect than the federal constitution to the right of privacy,
demandi ng the nost exacting scrutiny of indirect infringenments
of this right. See Pb29-33.

Wi | e f eder al constitutional anal ysi s of i ndi rect
infringements of fundanental rights generally proceeds under

rational basis review, New Jersey constitutional anal ysi s

rejects this rigid tiered structure. See Right to Choose, 91

N.J. at 308-09. Right to Choose, Planned Parenthood, and

Sanchez v. Departnent of Human Services, 314 N.J. Super. 11

(App. Div. 1998), provide the proper analytical framewrk for

this case. R ght to Choose nakes clear that, while a state need

not fund social welfare prograns at all, once it chooses to
provi de such prograns, it cannot use funding choices to coerce
poor wonen in their exercise of procreative rights. 91 N J. at

306-07. As Right to Choose held, a decision to provide funding

for one procreative choice, but not the other, constitutes undue
government interference with privacy rights when the state seeks

to “influence the decision between abortion and childbirth.” 91



N. J. at 306. The Child Exclusion simlarly deprives poor wonen
and their famlies of benefits for which they are otherw se
el i gible because they have exercised their constitutional right
to procreate. In doing so, it discrimnates against poor wonen
who choose to give birth while receiving benefits, wth the
purpose of influencing wonen’s procreative choices. This is
i nperm ssible, because “[i]n that <constitutionally protected
zone [of reproductive choice], the State may be an unpire, but
not a contestant.” 1d. at 307 n.5.

Def endant s sinply msstate the holding in Pl anned
Par ent hood when they attenpt to distinguish it from the present
case by asserting that the parental notification provision at
issue there “explicitly burdened” the exercise of the protected
procreative right. Db53. In fact, this Court analyzed the
parental notification provision as an indirect burden on the
right of privacy, and closely scrutinized the state's asserted

interests and the nexus between these interests and the

provi sion. Planned Parenthood, 165 N. J. at 630.

Accordingly, Miurrow v. difford, 404 F. Supp. 999 (D.N. J.

1975) and Rinier v. State, 273 N. J. Super. 135 (App. Dv. 1994),

certif. denied, 138 N J. 269 (1994), cert. denied 415 U S. 1016

(1995), both of which were federal, not state, constitutional
chal | enges applying rational basis review because the relevant

rights were only indirectly affected, do not offer neaningful



guidance for this Court in this case. For the same reasons

C.K. v. Shalala, 883 F. Supp. 91 (D.N.J. 1995), aff’'d, 92 F.3d

171 (3d Gr. 1996), and N.B. v. Sybinski, 724 N E.2d 1103 (I nd.

. App. 2000), are of little relevance here, given that the
courts applied federal constitutional law and thus an entirely
different | egal standard in analyzing the challenged provisions.?

Finally, Sanchez shows as a matter of law that the Child
Exclusion constitutes a penalty or burden on the right to
procreative autonony because it reduces the |level of assistance

upon the exercise of that right. 314 N J Super. at 24. Sanchez

was deci ded under both the federal and state constitutions, and

while Saenz v. Roe, 526 U S. 489 (1999), may have nodified the

relevant federal constitutional analysis, it has no bearing on
the court’s state constitutional holding that provision of a
| ower level of benefits to welfare recipients who choose to
exercise a fundanental right than to those who do not works an
“obvious” inpact on exercise of that right wthout furthering
any perm ssible governnental interest and thus violates Article

|, paragraph 1. See 314 N.J. Super at 30-31. The sane analysis

and conclusion is required here.

! Wiile N.B. also considered a due process challenge brought under
the Indiana constitution, the due process guarantee under the
I ndiana constitution is identical to the federal standard. 724
N.E. 2d at 1112.




1. Defendants Have Failed to Show that the Child
Exclusion Significantly Furthers Any Governnental
| nterest.

To pass nuster wunder the New Jersey Constitution, a
provi sion that burdens a fundanental right nust directly further
a governnmental interest of sufficient inportance to outweigh the
burden on that right. Def endants have denonstrated no
legitimate governnental interest actually served by the statute.
| ndeed, the only interest actually served is that of influencing
procreative choi ces.

Defendants state that the Child Exclusion’s purpose is to
“enhance famly structure while sinultaneously fostering
responsibility and self-sufficiency,” Db8, to “dimnish the
dependency on welfare, pronote individual responsibility, and
strengthen the famly unit,” Db42; “to give AFDC recipients the
same structure of incentives as working people, to pronote
i ndi vidual responsibility, and to strengthen the famly unit,”
Db47; and to send a “nessage” to welfare recipients that they
should consider their benefit Ilevel before having a child,
t hereby perhaps reducing out-of-wedlock births. Db57. The
stringent analysis demanded by the New Jersey Constitution
requires close examnation of these interests and the extent to
whi ch the Child Exclusion actually furthers them

First, Defendants assert that the Child Exclusion enhances

famly structure and strengthens the famly unit, yet Defendants



make no attenpt to denonstrate the Child Exclusion’s effect on
famly structure other than by presenting conclusory assertions
as to its aneliorative effect. Thus, Defendants fail to neet
their burden of denonstrating a close nexus between this

governnental interest and the challenged provision. See Planned

Parent hood, 165 N.J. at 613. Def endants’ allusions to
strengthening famly structure seemto refer to their suggestion
that the Child Exclusion reduces out-of-wedl ock births. Db57

This suggestion is in significant tension wth Defendants’
insistence that the Child Exclusion has neither an intent to
[imt nor any neaningful effect on the birth or abortion rates
of welfare recipients. Moreover, the Child Exclusion is poorly

designed to acconplish this purported purpose, as it applies

equally to children born in or out of wedl ock. See N.J.S A

44:10-3.8 (repealed by L. 1997, c. 38, § 17); Dsb8. Thi s

provision clearly does not encourage childbirth within marriage
when it works the sane penalty on childbirth regardless of
whet her the child s parents are married or unmarried.

Second, Defendants assert that the Child Exclusion pronotes
“responsibility” anong welfare recipients. It is difficult to
i magi ne what Defendants mnean by pronoting “responsibility” in
this context other than discouraging births that they find to be
undesi rabl e. Per haps Defendants are arguing that |owering

wel fare benefits t hr ough t he Child Excl usi on pr onot es



responsibility by encouraging recipients to seek additional
i ncome through work.? In Sanchez, however, the Appellate
Division held that while the State’'s goal of pronoting work
anong wel fare recipients may be “salutary,” there is no rational
rel ati onship between that goal and the provision of reduced
wel fare benefits to a <class of recipients exercising a
fundanmental right—+n that case, welfare recipients who exercised
their constitutionally protected right to travel. 314 N.J.
Super. at 26-28. Just as in Sanchez, there is no evident
relationship between this penalty on the exercise of a
fundanental right to procreation and the pronotion of work.

To the contrary, the evidence in the record indicates that
the Child Exclusion is actually associated wth a slight
decrease in earnings from enploynent: Defendants’ own expert
conceded that the Child Exclusion was primarily “synbolic” and
has played no role in bringing about any inprovenents in
reci pients’ enploynent and earnings. Pa856-57, Pa860. In
addition, if Defendant’s purpose is to encourage work anong
wel fare recipients, the Child Exclusion seens an odd vehicle for

acconplishing it. Wiy not adopt across-the-board reductions, so

2 Defendants al so suggest that the Child Exclusion encourages work
by creating a system of incone incentives identical to those
experienced by working people, who, Defendants assert, do not
receive salary increases upon the birth of a child. O course
nost working people do in effect receive a salary increase upon the
birth of a child, in the form of tax deductions and credits, which
are worth nore than the increnental welfare benefit for additiona
children under WFNJ.



that all welfare recipients, both those choosing to exercise
their fundanmental right to procreate and those choosing to
exercise their fundanental right not to do so, may benefit? C

Pl anned Parenthood, 165 N J. at 638 (parental notification

requirenment did not advance proffered interest in protecting
m nors’ nental health, when no such requirement was placed on

mnors carrying to term; Sanchez, 314 N.J. Super at 28 (“we can

find no rational basis for assumng that reduced benefits wll
encourage new residents to work, or that new residents need such
encour agenment nore than long-tinme residents”).

O course, to the extent that “strengthening famly
structure” and “encouraging responsibility” are nere euphem sns
for discouraging welfare recipients from giving birth, the
state’s purposes do not justify burdening poor wonen's right of

procreative autonony. Pl anned Parenthood, 165 N. J. at 613;

Right to Choose, 91 N.J. at 307 n.5; Saunders, 75 N.J. at 219;

Sanchez, 314 N.J. Super. at 22-23. Rather, the right to privacy

protects against burdensone legislation notivated by nothing
nmore than a desire to coerce those nost intimate choices centra
to personhood protected by Article |, paragraph 1. See

Saunders, 75 N.J. at 219; Sanchez, 314 N.J. Super. at 21.

When Defendants insist that the Child Exclusion has not
been shown to have any effect on welfare recipients’ procreative

deci sions, see Dbl5-22, they put thenselves in an odd position



Though this provision is explicitly keyed to wonen’s decisions
to give birth while receiving welfare, Defendants resist any
assertion that the provision is even relevant to wonen’'s
decisions to give birth while receiving welfare. At nost,
Defendants seem wlling to suggest that perhaps the Child
Excl usion sends a “nessage” to welfare recipients. The content
of that nessage is unclear, however, especially because the nost
obvious neaning of this provision—that welfare recipients
should not give birth—is the nessage Defendants deny they
intend to convey. Regardl ess, it seens that the undesirability
of their procreation is, understandably, the “nessage” that has
been received by welfare-reliant wonen, since, as discussed
infra, the evidence clearly denonstrates that the Child
Exclusion has resulted in nore welfare recipients obtaining
abortions than would have been the case in the absence of the
provi si on.
I11. Defendants’ Attack on the Factual Record |Is Unavailing.

A Def endants Have M sconstrued the Rutgers Study.

As the court below found, “the imediate inpact of the
inposition of the famly cap was to increase abortions . . . as

well as a decline over tine in birth rates,” 350 N J. Super. at

162, precisely as Plaintiffs contend. Defendants fail to
acknowl edge this finding. Rather, they launch into an unavailing

attack on Plaintiffs’ reading of the Rutgers Study, which



supported the court’s conclusion that the Child Exclusion has
i ncreased abortions and decreased births anong affected wonen.

Def endants’ critique begins with the specious argunent that
the Rutgers Study is irrelevant because it studied a welfare
program AFDC, that has since been replaced by Wrk First New
Jersey (WFNJ). Dbl1l6, 20. As Defendants admt, however, “[t]he
AFDC famly cap was essentially the same as the WN] famly
cap.” Db44 n.*. The famly cap—or Child Exclusion—is the
sol e subject of this lawsuit.

Def endants’ next claim—that the Rutgers Study exam ned the
entire FDP program not just the Child Exclusion—is accurate,
but it does not dimnish the study’ s findings about the inpact
of the Child Exclusion. Def endants rely on the testinony of
Carol Harvey, co-author of the study, who stated that she
eval uated all aspects of the FDP program Dbl7. However, Dr.
Harvey conducted a cost/benefit analysis of FDP;, she did not
assess the inpact on birth rates and abortions. Da6; Harvey Dep.
at 18. Dr. Mchael Camasso, the principal researcher and co-
author, testified that he primarily studied the Child Exclusion
and its inmpact on birth rates and abortions. Pa295a. Thus,
while the Rutgers researchers refer to the FDP generally, it is
clear that with respect to birth and abortion data, the key
provision at issue was the Child Exclusion. The draft report

referred only to the Child Exclusion when explaining outconmes



with respect to births and abortions. Camasso, et. al, Report

on the I npact of New Jersey’'s Fam |y Devel opnent Program (1997),

at 2. The Final Pre-Post Report states that it nakes
“conpari sons of birth and abortion rates before t he
i npl enentation of the famly cap waiver and after its effective

i npl emrentation.” Canmasso et. al, Final Report on Inpact of New

Jersey’s Famly Developnent Program (1998), at 3; see also

Pa754a.

The State’s contention that the Rutgers Study showed only a
slowng of a decline in the abortion rate, not an increase in
abortions, again conpletely disregards the opinion below which
accepted that the FDP, including the Child Exclusion, caused
nore abortions and fewer births anong welfare recipients. 350

N.J. Super. at 161-62. Def endants claim that there is an

i nconsi stency between Plaintiffs’ assertion that the Child
Excl usion increased abortions anong affected wonen, and the
Rutgers’ Study finding of a slowing of the decline in abortion
rates in this group. Db18- 20. However, this betrays a
fundanental m sunderstanding of the Rutgers Study, particularly
the pre-post report. The entire nethodol ogy of the pre-post
report was to exam ne trends, evaluate what woul d have happened
according to those trends, then conpare those predictions to
what actually did happen. After doing so, the researchers

concl uded specifically that there were nore abortions due to the



FDP and Child Exclusion than would have occurred otherw se. I n
fact, the court below accepted the Rutgers study' s precise
nunber, stating that there were 1,429 additional abortions

attributable to the Child Exclusion. 350 N.J. Super. at 161-62.

Dr. Camasso expressed conplete confidence that this increase in
relative abortion rates was caused by the Child Exclusion.
Camasso Dep. at 127-28. The reliability of this finding is
further confirmed by its consistency with another study using a
di fferent nethodol ogy. See Pbl4-15. Nor does the evidence show
that the Child Exclusion’s inpact on abortion and birth rates
was “mnor” or “lasted for only a brief period,” as Defendants
ar gue. Db19- 20. Moreover, Defendants entirely ignore the
inpact on births anong wonen affected by the Child Exclusion,
namely, a decrease of 14,057 over just four years, 350 N.J.
Super. at 161-62.

Def endants al so make much of the caveats that the authors
of the Rutgers report attached to their findings. Db2l1-22. For
the nost part, these statenents are sinply those of any
responsi bl e scientists—they acknow edge that unknown, unstudied
facts could be at work. Even the passages upon which Defendants
rely, however, describe the findings as “evidence for
causal i nferences,” “highly suggestive” of exactly what
Plaintiffs contend—that the Child Exclusion policy inpacted the

reproductive decisions of welfare recipients. The State itself

- 13 -



asserted as nuch when it released the Rutgers Study. See Pbl5.
Def endant s’ attenpt to now distance thenselves from that
concl usi on cannot stand.

B. Contrary to Defendants’ c ai s, the Uncontested

Evidence Cearly Shows Severe Harm to Plaintiffs and
the Plaintiff C ass

1. Plaintiffs’ Expert Evidence is Properly Before
this Court

Defendants attenpt to explain away the failure of the
courts below to properly consider Plaintiffs’ expert evidence on
the inpact of the child exclusion by purporting to attack its
adm ssibility. However, this evidence was permtted by the
trial court, and Defendants did not appeal its adm ssion into
the record. Ther ef or e, they cannot now contest its
adm ssibility. R 1:7-2.

Even taking Defendants’ attack as ainmed at the weight to be
accor ded Plaintiffs’ expert evi dence, this, t 00, IS
i nper m ssi bl e. The court below granted Defendants’ notion for
summary judgnent, and was therefore obligated to construe the
evidence in the light nost favorable to Plaintiffs. Brill wv.

Quardian Life Ins. Co., 142 N.J. 520, 540 (1995); see also J.L.

v. J.F., 317 N J. Super 418, 437 (App. Div.), cert. denied, 158
N.J. 685 (1999). The law does not permt reweighing the

evidence at this juncture. 40 N.J. Prac. Appellate Prac. &




Proc. 84.10; Pinkowski v. Township of Mntclair, 299 N.J. Super.

557, 566 (App. Div. 1997).

Plaintiffs’ expert wtnesses were clearly conpetent to
testify as experts in their respective fields.® The essence of
Def endants’ attacks on the conpetency of Plaintiffs experts is
that these individuals |acked experience with or data concerning
welfare recipients in New Jersey or the New Jersey welfare
program itself. See Db34-35. Plaintiffs, however, do not
contend that these individuals are “experts” on New Jersey
wel fare law, generally. Rather, Plaintiffs designated these six
i ndividuals as experts on the harnful effects suffered by the
Plaintiff class as a result of the Child Exclusion’s denial of
an increnental increase in welfare benefits. The Evidence Rul es
clearly allow them to apply their abundant know edge and

expertise regarding hunger, honelessness and poverty to New

Jersey’s welfare program Expertise can be based on a wde
range of factors, including “know edge, skill, experience,
training, or education.” N.J.RE 702 The expert need not

have personal experience with the situation at issue, but nust

have “sufficient acquaintance with the standards recognized and

® Under New Jersey Evidence Rule 783, expert testinmony is adm ssible
if it is sufficiently reliable to aid the court or jury in
determ ning the question at issue, State v. Cavallo, 88 N.J. 508,
519 (1982). The standard for qualifying an expert is to be
interpreted liberally. See Pl anned Parenthood v. Verniero, 22 F.
Supp. 2d 331, 338 (D.N.J. 1998).




applied by the . . . profession in the situation under
investigation to justify his expression of an opinion.” Carbone

v. Warburton, 11 N.J. 418, 425 (1953). See State v. Frost, 242

N.J. Super. 601, 617 (App. Dv. 1990).

Defendants further argue that the opinions stated by
Plaintiffs’ designated experts are “factually unsupported and
specul ative” net opinions. Db25. The “net opinion” rule only
requires that an expert witness “give the why and wherefore of
his expert opinion,” as opposed to a bare conclusion. Ji menez

v. GNOC Corp., 286 N J. Super. 533, 540 (App. Div.), certif.

denied, 145 NJ. 394 (1996). As denonstrated by their
affidavits and deposition testinony, each of Plaintiffs six
desi gnated experts based those opinions on substanti al
observations and research and gave anple evidence of the *“why
and wherefore” of his or her opinions, thereby providing
sufficient factual foundation to support the concl usions.

In sum Defendants’ inplication that Plaintiffs’ evidence
was rejected by the courts below is groundl ess. All evidence
presented by Plaintiffs is properly in +the record and
appropriately before this Court. Def endants have never
presented any evidence to refute any of the findings of

Plaintiffs’ experts or any of the facts of Plaintiffs’ case;

thus, Plaintiffs’ evidence is uncontested.



2. The Uncontroverted Evidence Denonstrates the
Child Exclusion’s Severe Harm to Plaintiffs and
their d ass
Defendants fail even to acknow edge, nuch less to counter,
the lower court’s finding that “[r]eduction of welfare benefits

may |lead to honel essness and malnutrition.” 350 N.J. Super. at

162. Defendants also attenpt to mnimze the graphic evidence
of deprivation in Plaintiffs’ depositions and declarations, see
Pbl7, 20, 22, 23-24, by enphasizing, in particular, Sojourner
A.’s current |ob. Db13-14. The fact that Sojourner A was
eventually able to obtain enploynent and inprove her famly’'s
circunstances is, of course, irrelevant to the effect of the
Child Exclusion’s deprivation of benefits while she was
receiving welfare benefits. It is this harm—harm that other
cl ass nmenbers continue to suffer—which this Court nust weigh as
it assesses the constitutionality of the Child Excl usion.

C. The Mathematica Report Does Nothing to Refute

Plaintiffs’ Denonstration of Harm Due to the Child
Excl usion Nor Does it Support a Governnental |nterest
in the Provision.

Def endants point to a Mathematica Policy Research study of
WFNJ, apparently in an effort to show the success of “welfare
refornf and to refute Plaintiffs allegations of harm Db8- 11.
However, this <case challenges only the Child Exclusion.

Def endants’ repeated efforts to focus on other provisions of the

New Jersey welfare law is a snoke screen for the fact that there



is no legitimite state interest served by the Child Exclusion
itself.

Def endants first incorrectly assert that, according to the
Mat hemati ca study, welfare cash benefits conprise only a snall
fraction of the total household incone of WWN recipients.
Db10-13. This is sinply not true. Defendants’ confusion arises
from a msreading of the 1999 report, one in a series, by
Mat hematica.* Specifically, the part of the 1999 report relied
upon by Defendants described all individuals who had ever
received welfare, including both past and present recipients.
Pa405. Def endants’ references to sources of income other than
wel fare benefits, therefore, reflect the incone of those who
have left welfare for enploynent—a worthy achievenment, but one
not relevant to those affected by the Child Exclusion who by
definition are current WFNJ recipients. For current recipients,
including Plaintiffs, only 9% had any earned incone at the tine
of the 1999 survey, and only 8% had such incone at the tine of
t he 2000 survey. Pa408, 2000 Mathematica Rpt. at 35.

Def endants simlarly m sunderstand the findings of the 1999

Mat hematica study with respect to the situations of those still

4 The Mathematica study is an ongoing |ongitudinal study of
famlies in the WFNJ program This report has been superceded by a
final report, published in 2000. Anu Rangarajan and Robert G
Wod, Current and Forner Recipients of WFNJ Cients: How Are They
Faring 30 Mnths Later? Final Report (Novenmber 16, 2000)
<http://mat hemati ca-npr.org> (hereinafter “2000 Mathematica Rpt.”).
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receiving welfare, including Plaintiffs. That study indicated
that individuals who renained on the rolls were likely to face
serious hardships including extrene poverty, illness and housi ng
difficulties. Pa452. The final Mathematica study, which nore
specifically addressed the condition of “TANF stayers,” reached
t he same concl usion. 2000 Mathematica Rpt., Executive Summary
at  xxiv. Specifically, 20% of famlies wth children receiving
WENJ benefits had i ncone bel ow 50% of the federal poverty |evel.
More than one in three suffer from severe health problens.
About 25% report running out of food or having to use a food
bank or soup kitchen within the |ast year. Nearly 10% are or
have been honeless. 1d. at 129.

These findings confirm the experience of the naned
Plaintiffs and the testinony of Plaintiffs’ experts that welfare
recipients are likely to encounter serious hardships that are
exacerbated by the denial of increnmental benefits for all needy
children in the househol d. Def endants have not pointed to a
single piece of evidence that would indicate that the Child
Exclusion lead individuals to work or |essen the burden on those

who still need assistance and are subject to it.®> On the other

> Nowhere in the Mathematica report—or any other report—is
there any indication that the Child Exclusion has had any effect on
noving welfare recipients into paid enploynent. Mat hemat i ca
al ludes specifically to work requirenents, tine limts and expanded
child care benefits as key features of WN that my lead to
i ncreased enpl oynment. 2000 Mat hermatica Rpt. at 4-5; Pb22.
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hand, the record denonstrates that the per capita decrease in
benefits resulting from the Child Exclusion can have serious,
detrinmental consequences for the health and well-being of
famlies already living in poverty, inpeding their ability to
provide their children with adequate food, housing and cl ot hing.
Def endants have failed to present any evidence to the contrary.

Taken together, the Rutgers and WMthematica studies,
experiences of Plaintiffs and |anguage of the provision itself
establish that the Child Exclusion has both the purpose and
effect of burdening poor wonen’s procreative decision-nmaking
while failing to further any legitimate state interest, thus un-
constitutionally burdening their rights of privacy and equal
protection under the New Jersey Constitution

CONCLUSI ON

For the foregoing reasons, Plaintiffs respectfully urge
this Court to reverse the decision of the Appellate Division in
this case, declare the Child Exclusion unconstitutional and

enjoin its enforcenent.
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