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| NTRODUCTI ON

The Suprene Court and Tenth Crcuit have nade it clear
that "[s]uffering physical assaults while in prison is not
"part of the penalty that crimnal offenders pay for their

of fenses agai nst society.' Rhodes v. Chapman, 452 U.S. 337,

347 (1981)." Benefield v. MDowall, 241 F.3d 1267, 1271

(10'" Gir. 2001). Prisoners lose nmany rights, but not their



right to safety, "for in Arerica we respect the sanctity of
human Iife, including those confined in penal institu-

tions." Walsh v. Mellas, 837 F.2d 789, 798 (7'" Cir. 1988).

To be sure, prison officers cannot protect inmates
from all violent attacks, given the nature of the prison
envi ronnent . "They are, however, responsible for taking
reasonabl e neasures to insure the safety of inmates." Lopez

v. LeMaster, 172 F.3d 756, 759 (10'" Gir. 1999). See Farner

v. Brennan, 511 U S. 825, 832 (1994) (holding that prison

officials nmust "take reasonable neasures to guarantee the
safety of inmates.")

This lawsuit contains two separate clains for relief,
one narrow, one broad. The narrow cl ai m seeks damages on
behal f of inmate Brad Skinner, who was assaulted by other
inmates on Novenber 4, 1999. The broad claim seeks
declaratory and injunctive relief on behalf of a class of
all present and future inmates of the Wonng State
Penitentiary (W5P), seeking an order that would require the
adm nistrators of WSP, at long last, to take reasonable
measures to ensure the safety of inmates.

It is the class claimthat is addressed in this notion
for summary judgnent, and not M. Skinner's individual
claim for damges (which awaits trial). The Court has

conditionally <certified this case as a class action



pursuant to Rule 23(a), (b)(2). See Skinner v. Uphoff, 2002

W 1906763 (D. Wo. 2002) . As in all other (b)(2)
actions, no damages are sought for the class, but only
declaratory and injunctive relief. For the reasons set
forth below, Plaintiffs are entitled to sumary judgnent on
their class claim pursuant to Rule 56 F.RCv.P. See

Celotex Corp. v. Catrett, 477 U S. 317 (1986); Anderson v.

Li berty Lobby, 1Inc., 477 U S. 242, 255-56 (1986); Craig V.

Eberly, 164 F.3d 490, 493 (10" Gr. 1998).

THE EI GHTH AMENDVENT PROTECTI ON

The Eighth Amendnent, which applies to the states

through the Fourteenth  Anmendnent, see Robi nson  v.

California, 370 US. 660, 666 (1962), prohibits the

infliction of "cruel and unusual punishnents.” U S. Const.
Amend. VIII. The Eighth Amendnent is a prisoner's safety
net . "[1]t is now settled that 'the treatnent a prisoner
receives in prison and the conditions under which he is
confined are subject to scrutiny under the Eighth

Amendnent.'" Farnmer v. Brennan, 511 U S. 825, 832 (1994),

quoting Helling v. MKinney, 509 U S. 25, 31 (1993). \Wen

prison officials disregard the Ei ghth Amendnent, "judici al

intervention is indispensable."” Rhodes v. Chapnman, 452 U. S

337, 354 (1981) (enphasis in original).



The Eighth Amendnent inposes on prison officials a
duty to "provide humane conditions of confinenent; prison
officials nust ensure that inmates receive adequate food
clothing, shelter, and nedical care and nust 'take
reasonable neasures to guarantee the safety of the
inmates.'" Farnmer, 511 U S. at 832, quoting Hudson v.
Pal ner, 468 U.S. 517, 526-27 (1984). Havi ng incarcerated
t hese persons and "having stripped them of virtually every
means of self-protection and foreclosed their access to
outside aid, the government and its officials are not free
to let the state of nature take its course." Farnmer, at 833

(citations omtted). See Benefield v. MDowall, 241 F.3d

1267, 1270 (10'" Cir. 2001); Lopez v. LeMaster, 172 F.3d

756, 759 (10'" Cir. 1999).

However, "[i]t is not . . . every injury suffered by
one prisoner at the hands of another that translates into
constitutional liability for prison officials responsible
for the victims safety.” Farnmer, at 834. The test for an
Ei ghth Anendnent violation, Farner explains, has two
conponents, one objective and the other subjective. First,
the plaintiff nust show that he or she is "incarcerated
under conditions posing a substantial risk of serious

harm"™ 1d. at 834. Second, the plaintiff nust show that



the defendant prison official had a sufficiently cul pable

state of mnd. Id. These conponents are di scussed bel ow.

1. The objective conponent

A prisoner alleging a violation of the Eighth
Amendnment nust show from objective facts that a condition

of confinement creates a substantial risk of serious
harm" Farner, at 834. The Eighth Amendnment "reach|[es]
official conduct that 'is sure or very likely to cause'

serious injury at the hands of other inmates."” Benefield v.

McDowal |, 241 F.3d 1267, 1272 (10" Cir. 2001) (quoting
Hel i ng, 509 U.S. at 33).

Thus, a substantial risk of future injury based on a
dangerous present condition satisfies the first conponent.
As the Tenth G rcuit recognized two decades ago, "an innate
does have a right to be reasonably protected from constant
threats of violence and sexual assaults from other inmates.
Mor eover, he does not need to wait until he is actually

assaul ted before obtaining relief." Ranbs v. Lamm 639 F. 2d

559, 572 (10'" Cir. 1980).

2. The subjective conponent

In addition to proving an objective risk of serious
harm Farnmer requires an Ei ghth Amendnent plaintiff to

prove that the defendant official had a cul pable state of



m nd--known as "deliberate indifference." The deliberate
indifference standard is a mddle ground that lies
"sonmewhere between the poles of negligence at one end and

pur pose or know edge at the other." Farner, at 836. The

Farner Court Ilikened this standard to crimnal reckless-
ness, which nakes persons liable when they "consciously
disregard[] a substantial risk of serious harm" [d. at

837-38. See Smith v. Lejeune, 203 F. Supp. 1260, 1268 (D

Wo. 2002) (per Brimrer, J.) (noting that under Farner, the
deliberate indifference test is "a nmens rea on par wth
crimnal recklessness.")

Proving deliberate indifference is an issue of fact
that can be denonstrated "in the wusual ways,"” including
t hrough circunstanti al evidence:

Whether a prison official had the requisite

knowl edge of a substantial risk is a question of

fact subject to denobnstration in the usual ways,

i ncluding inference from circunstantial evidence,

and a factfinder my conclude that a prison

of ficial knew of a substantial risk fromthe very
fact that the risk was obvious.

Farner, at 842 (enphasis added).

A prison official who "knows of and disregards an
excessive risk to inmate health or safety” is deliberately
indifferent. Id. at 837. The plaintiff need not west an
adm ssion of culpability from the defendant, but need only

show that the risk was so obvious the defendant "nust have



known" about it. Id. at 842. Such constructive know edge
can be denonstrated by "showing that a substantial risk of
i nmat e attacks was "l ongst andi ng, pervasi ve, wel | -
docunented, or expressly noted by prison officials in the
past, and the circunstances suggest that the defendant-
official being sued had been exposed to information
concerning the risk.'" Id. (Gtation omtted, enphasis
added.)

Moreover, once an officer is "exposed to information
concerning the risk,"” the officer may not turn a blind eye
toit. On the contrary, either the risk nust be abated or
if the officer is uncertain as to its depth or degree, an
i nvestigation nust ensue. An official "would not escape
liability if the evidence showed that he nerely refused to
verify underlying facts that he strongly suspected to be
true, or declined to confirm inferences that he strongly
suspected to exist." 1d., at 842 n.8.

The Tenth Circuit case of Lopez v. LeMaster, 172 F. 3d

756 (10" CGir. 1999), illustrates these principles. The
plaintiff in Lopez, an inmate in a county jail, sought

damages against the sheriff, alleging that the sheriff's
failure to abate a staffing deficiency in the jail led to an

assault on the plaintiff. Evidence indicated that "at | east

one prior attack" (but perhaps only one) had occurred in the



jail due to the staffing deficiency. 1d., 172 F.3d at 761.
The plaintiff alleged that the prior assault had placed the
sheriff on notice of the dangerous deficiency, and that the
sheriff's failure to abate it denonstrated his deliberate
i ndi fference. The Tenth Crcuit agreed that t hese
all egations satisfied both conponents of the Farner test.
The issue, the court recognized, was not how many prior
assaul ts had occurred. "Sheriff LeMaster was on notice of
the danger” and his alleged failure "to take reasonable
neasures to prevent” a second assault exposed him to
[iability under the Ei ghth Arendnent. |d. at 762.

Farmer al so holds, and Lopez further illustrates, that
an Ei ghth Amendnent plaintiff need only show that the risk
of injury was obvious, and need not show that the defendant
wanted the plaintiff or sonme other particular person to be
injured by the dangerous condition. "[ A] prison official
[may not] escape liability for deliberate indifference by
showi ng that, while he was aware of an obvi ous, substanti al
risk to inmate safety, he did not know that the conpl ai nant
was especially likely to be assaulted by the specific
prisoner who eventually committed the assault." Farner, at
843. See Lopez, 172 F.3d at 762 (citing Farnmer on this

poi nt) .



1. SUPERVI SORY LI ABI LITY

The two naned defendants in the class claimare Judith
Uphof f, the Director of the Womng Departnent of
Corrections, and Vance Everett, the Warden of WSP.' They
are, in their official capacities, the persons ultimtely
responsi bl e under state law for the general nanagenent and
proper admnistration of the Wonmng State Penitentiary
(WSP). See WS. 25-1-104.

The Tenth Circuit has |ong recognized that supervisors
of penal facilities nust take reasonable steps to protect

inmate safety. See Ramps v. Lanm 639 F.2d 559, 572 (10'"

Cir. 1980) (holding that prison officials nust "reasonably
protect[]" inmates from assault at the hands of other

inmates); Meade v. Gubbs, 841 F.2d 1512, 1528 (10" Grr.

1988) (holding that a sheriff who fails to properly train and
di sci pline enployees can be held liable when an inmate is

assaul ted due to enployee error); Berry v. Cty of Miskogee,

900 F.2d 1489, 1496 (10th Cir. 1990) (sanme). See al so Geen

v. Branson, 108 F.3d 1296, 1302-03 (10'" Gr. 1997); Lopez v.

Vance Everett resigned as warden on July 26, 2002. By
operation of Rule 25(d)(1) F.R Cv.P., Everett has been
automatically replaced for purposes of the class claim-
whi ch seeks only equitable relief against the warden in an
official capacity--by his successor, Acting Warden Scott
Abbott. See Kentucky v. Graham 473 U.S. 159, 166 (1985).




LeMaster, 172 F.3d 756, 762 (10" Cir. 1999): Benefield v.

McDowal |, 241 F.3d 1267, 1271 (10'" Cir. 2001).
This Court recently explained the principle of
supervisory liability, quoting from the sem nal case of

Meade v. Grubbs, 841 F.2d 1512 (10" Gir. 1988):

"A supervisor is not liable under section 1983
unless an 'affirmative link' exists between the
[ constitutional] deprivation and either t he
supervi sor's personal participation, his exercise
of control or direction, or his failure to
supervise. "

Smth v. Lejeune, 203 F. Supp.2d 1260, 1268 (D. Wo. 2002),

quoting Meade, 841 F.2d at 1527. (Enphasis added.)

A supervisor's failure to "control,”™ "direct[]," or
"supervise" is actionable under section 1983 if it is the
product of "an unconstitutional policy or custom" Meade,
at 1527. In that circunstance, the supervisor is deened to

have acquiesced in the constitutional deprivations of
which conplaint is nade,'" even if the supervisor was not
present when the deprivations actually occurred. Made, at

1528, quoting Kite v. Kelley, 546 F.2d 334, 337 (10" Grr.

1976). See also Wrrell v. Henry, 219 F.3d 1197, 1214 (10'"

Cir. 2000) (citing the Meade test).
For purposes of § 1983 liability, a "policy or custont
includes witten policies as well as any established

practi ce. In Berry v. City of Miskogee, 900 F.2d 1489,
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1499 (10th Cir. 1990), the court held that once the
adm nistrators of a jail had been placed on notice that

their practice of not I|ocking down violent inmtes was

leading to assaults, they <could be held Iliable for
subsequent assaults stenm ng from that practice. In Lopez

v. LeMaster, as noted earlier, the court held that a

sheriff's failure to correct a deficiency after one assault
had called his attention to it, subjected himto liability
for injuries sustained in a subsequent assault. In Geen v.
Branson, 108 F.3d 1296 (10" Gir. 1997), the court held that
a prison warden's alleged "lackadaisical attitude" to
plaintiff's nedical needs and his failure to abate a
dangerous condition that led to plaintiff's assault stated an
Ei ghth Arendnent claim 1d., 108 F.3d at 1303.

Uphoff and Everett have a duty to "take reasonable
neasures to guarantee the safety of inmates." Farner, at
832. Yet they have persistently--and unconstitutionally--
failed to wundertake the three reasonable neasures to
guarantee inmate safety |isted bel ow Narmel y, Uphoff and
Everett have: (1) failed to adequately supervise and train
subordinates in how to investigate (and then abate)
dangerous conditions; (2) failed to develop an effective
internal review process for the reporting of policy

vi ol ati ons; and (3) failed to discipline nmalfeasant

11



enpl oyees, t her eby substantially jeopardi zing i nmat e

saf ety.

[11. STATEMENT OF UNDI SPUTED FACTS

Local Rule 7.1(b)(2)(A) requires that parties seeking
summary judgnment "include in their respective briefs a list
of all claimed undisputed and disputed facts.” Plaintiffs
are aware of no disputed facts, however, regarding the issues
raised in Plaintiffs' notion for summary judgnent because ALL
OF THE FACTS cited in this brief come from Defendants' own
deposition testinony and their prison docunents.

Plaintiffs' notion for sunmmary judgnent, as just noted,
raises three separate constitutional clains. Each claim
relies upon its own set of facts, although sone facts are
common to multiple clains. The facts related to each claim
are listed in the portion of the brief discussing that claim

l.
Def endants Have Failed to Adequately Supervise and Train
Their Subordinates in How to Investigate (And Then Abate)

Danger ous Conditions

1. Undisputed Facts Regarding This C aim

1. Director Uphoff knows that "one duty of a
supervi sor--one very inportant duty--is to find out whether
staff error, staff msconduct, or sonme institutional

deficiency caused or contributed to an inmate assault so

12



that you could prevent the sanme nistake from repeating
itself." [Deposition of Judith Uphoff (hereinafter "Uphoff
Dep.") at 278. A copy of Uphoff's entire deposition
transcript is attached as "Appendix A "] Warden Everett is
also aware of this duty. [Deposition of Vance Everett
(hereinafter "Everett Dep.") at 236. A copy of Everett's
entire deposition is attached as "Appendi x B."]

2. Obtaining information regarding staff error, staff
m sconduct, and institutional defi ci enci es (such as
i nadequate staffing and inadequate ©policies), Uphof f
acknow edged, requires an investigation; Uphoff "can't know
whet her any staff wongdoing occurred® in connection wth
an assault w thout an investigation. [Uphoff Dep. at 318.]
Everett agreed that "you can never have a reliable
determnation unless you conduct an investigation."
[ Everett Dep. at 125.]

3. Uphoff also knows that unless she conducts an
investigation, she is hindered--and sonetines precluded--
from abating a dangerous condition; she can't fix what she
doesn't know is broken. [Uphoff Dep. at 225, 487.] As
Everett stated, "there's no chance of preventing anything
unl ess you investigate." [Everett Dep. at 243.] There is,

in short, a "domno effect”: unless you investigate, then

13



dangerous conditions wll renmain undetected, and undetected
dangers cannot then be abated. [Everett Dep. at 252.]

4. It is inportant to conduct an investigation
following each inmate assault that results in serious
injury, the Defendants know, because various types of staff
errors, staff msconduct, and institutional deficiencies
may have contributed to or caused them and if left
undet ect ed and uncorrect ed, could cause addi ti onal
assaul ts. "An investigation could reveal, for exanple,
that officers were told by an informant that an assault was
going to occur and they ignored the warning," Everett
admtted, or that "the housing unit had been understaffed,”
| eaving vul nerable inmates unprotected. [Everett Dep. at
124.] To illustrate, as explained in detail below, a
prison investigation into the death of inmate Ellis Kennedy
di sclosed the presence of nunerous dangerous conditions
that played a role in the assault, such as inadequate
staffing, inadequate surveillance of inmate conduct, and

i nadequat e comruni cati on between staff.

5. | ndeed, Uphoff is so aware of the need to conduct
t horough internal investigations followng every inmate
assault that results in a serious injury that on April 1,

1996 she enacted Administration Regulation (AR) 7.017. (A

copy of this regulation is attached as "Appendix C")

14



Entitled "Reporting and |nvestigation of Mjor Incidents,"
AR 7.017 is the Departnment of Correction's (DOC s) policy
for investigating inmate assaults resulting in serious
injury. [Uphoff Dep. at 171.] The DOC has no other policy
governing "internal investigations" of assaults, that is,
i nvestigations designed to discover whether an inmate assault
was caused by staff error, staff msconduct, or sone
institutional deficiency. [Uphoff Dep. at 221.]

6. AR 7.017 mandates that each and every innate
assault resulting in serious injury nust be investigated by a
"Serious Incident Review' (SIR) committee within 14 days of
the assault. [AR 7.017 at 3 1(3)(a), 4 T(5(a).] The SIR
committee is conprised of at |least three nenbers, a
maj ority of whom nmust be enployed at a facility other than
the one at which the incident occurred. [Id. at 4 1(4).]
At the conclusion of its investigation, the SIR commttee
must issue a witten report, a copy of which is sent to the
warden of the facility and the Drector of the Departnment
of Corrections. [ld. at 3 191(2).] As part of its
i nvestigation, the SIR commttee shall report on whether
prison enpl oyees violated any prison policies in connection
wth the assault, whether disciplinary action should be
t aken agai nst any enpl oyee, and whether prison policy needs

to be changed to prevent future assaults. [lId. at 5 f(b).]

15



Uphoff testified that the provisions of AR 7.017 are
mandatory, and the policy provides for no exceptions.
[ Uphof f Dep. at 172, 181.]

7. By applying and inplenenting AR 7.017, prison
officials wll learn whether staff error, staff m sconduct,
or sone institutional deficiency played a role in an innate
assault and whether anything should be changed or fixed in
order to prevent another assault. As Uphoff explained, AR
7.017 was enacted "to nmake sure we had all of the
information to l|ook at how staff perforned; are there
changes to operational things that needed to be consi dered;
or were there any other areas [regarding] managenent of a
facility that may be brought out” from the investigation.
[ Uphof f Dep. at 219-220.]

8. Deputy Warden WIlliam Hettgar, the person
responsi ble from 1996 through 2000 for training officers in
applying departnental policies, described AR 7.017 as "the
single nost inportant policy [the prison has] regarding
i nmat e-on-i nmate assaults.” Deposition of WIIliam Hettgar
(hereinafter "Hettgar Dep.") at 149. (The cited pages from
his deposition are attached as "Appendix D.") The reason
for this policy's singular inportance, he explained, is due
to the fact that, by inplenmenting this one policy, the

prison can detect dangerous conditions in, or failures

16



regarding, all other prison policies and conditions of
confinenment posing risks to inmate safety. [Id.]

9. Prison policy requires prison staff to send Uphoff
a two-page Incident Report immediately followi ng each
inmate assault, a report that Uphoff reads and signs.
[ Uphof f Dep. at 51-52, 240.] These reports contain a
"Narrative" that briefly describes what occurred and
identifies t he injuries suf f ered by t he victim
Consequently, Uphoff <can tell from reading an |Incident
Report whether she should expect to receive an SIR report
wthin 14 days thereafter. [See Uphoff Dep. at 196
(agreeing that "at the nonent [the Narrative describes a
serious injury], you know that your SIR policy kicks in.")]

10. Prison records indicate that between 100 and 300
i nmates have been assaulted at WSP during the past six
years, since the enactnent of AR 7.017. [Uphoff Dep. at
166- 68, 421.] Uphof f kept no on-going conpilation of the
nunber, and could not supply an exact figure,? but based on
two sets of unof fi ci al records that her  enpl oyees
mai nt ai ned, Uphoff agreed that as nmany as 300 assaults have

occurred since AR 7.017 was enacted. [1d.]

2Uphoff acknow edged she should keep track of this
i nformati on, but she does not do it. [Uphoff Dep. at 126.]

17



11. Uphoff admits that during the past six years,
there has been only one SIR investigation into an inmate-
on-inmate assault: the assault of Ellis Kennedy in March
2000. [Uphoff Dep. at 182, 430.] Two other inmate
assaul ts--thus, a total of three--out of sone 300 assaults
were the subject of an internal investigation. [ld. at 168:
Uphoff agrees that "in no nore than three of those scores
of assaults did your departnment conduct an interna
i nvestigation."]

12. Uphoff admts that she and her staff have
persistently violated AR 7.017 by failing to conduct SIR
investigations in the vast nmgjority of instances requiring
them [1d. at 178-199, 431-32.] During her deposition,
Uphoff was shown a sanple of eleven Incident Reports that
clearly informed her, she admtted, that those eleven
assaulted inmates had suffered serious injuries. Thonas
Pei tsneyer's jaw was broken; John Jessel's |eg was broken
Melvin Slayton was stabbed seven tines (and survived);
Brian Alvis was knocked unconscious from blows to his head;
M. Witedress had scalding water thrown in his face
causing his skin to peel away; Matthew Escobedo was punched
repeatedly in the face; Brad Skinner was kicked repeatedly
in the face; M. Sorenson's nose was broken; Shane Pitzer

and James Lemma needed stitches to close |acerations on

18



their face; etc. Uphoff conceded that all of these assault
should have received a thorough internal investigation
under AR 7.017, but that none of themdid. [Uphoff Dep. at
178- 199, 431.]

13. Uphoff knows that AR 7.017 "hasn't been foll owed"
by her staff and admts that although she could order her
enpl oyees to conply with her policy, she has "done nothing
to stop these persistent violations." [Uphoff Dep. at 485,
433.] Uphoff acknow edged that "nonth after nonth, assault
after assault, serious injury after serious injury"” she
permtted her staff to violate AR 7.017, and that "the
practice [of ignoring AR 7.017] overruled the policy."
[ Uphof f Dep. at 199-200. See also id. at 207.]

14. Warden Everett admtted that "the bulk of the
responsibility did fall on ne" as warden for not requiring
staff to conply with AR 7.017. [Deposition of Vance Everett
(hereinafter "Everett Dep.") at 166-67.]

15. However, as Everett points out, Uphoff obviously
was aware that he was not submtting the mandatory SIR
reports to her, and that if she wanted himto conply with
DOC policy, "there would have been additional training for
me, it would have been brought to my attention." [Id. at

167. ]

19



16. Uphoff and Everett concede that innmates sustained
serious injuries in later assaults due to the failure of
Uphoff and Everett to inplenent AR 7.017 and investigate
prior assaults. One exanple of this domno effect is the
Pitzer and Slayton assaults. Both assaults occurred in G
Unit in the North prison.® CUnit was a housing conplex in
which no two inmates were permitted outside of their cells
in a comopn area at the sane tine. [Everett Dep. at 121-
23. ] As a result of this 24-hour enforced isolation,
inmate assaults could not possibly occur wunless sone
breakdown of prison policy allowed it to occur. [1d.] Such
an error occurred in June 1999, resulting in an assault on
Shane Pitzer, who sustained a serious head injury in the
attack. [Uphoff Dep. at 223; see also id. at 160-61.] No
investigation was conducted--not even the mandatory SIR
i nvestigation--to deternmine  what caused t he policy
violation and what needed to be done to abate it. [Everett

Dep. at 172-73; Uphoff Dep. at 223-29.] Uphoff admits that

SThe "North" prison was closed to inmate housing in
July 2001, and WBP inmates now reside in the new "South"
pri son. A nunber of the assaults discussed in this brief
occurred in the North prison, while others occurred in the
South prison. It is wunnecessary to identify in which
prison any particular assault occurred for purposes of
Plaintiffs' notion for sunmary judgnent, as the policy and
practice regarding AR 7.017 has remai ned constant during
the past six years, as discussed in these recitations of
fact.

20



the Pitzer assault "should have been investigated" [Uphoff
Dep. at 406], and that the assault gave her "plenty of
notice" that a dangerous condition existed. [ld. at 405.]
When asked why she "turn[ed] a blind eye to the
dangerousness of that situation,” Uphoff said she had no
expl anation but clearly "the ball was dropped.” [Id. at
406- 07, 410.] As a result of the failure to investigate
(and then abate) the cause of the Pitzer assault, Melvin
Sl ayton was subsequently stabbed on the sanme Unit. Uphof f
adm tted during her deposition that, had she investigated
the Pitzer assault, "it's likely" she would have prevented
the Slayton stabbing because it now appears that both
assaults were caused by the sane error. [ld. at 405; 401-
05.] Everett testified simlarly, agreeing that an
investigation into the Pitzer assault "would have reduced
the risk of the Slayton stabbing." [Everett Dep. at 191.]

17. Additionally, Uphoff and Everett admt that the
assaults on Brian Alvis and Brad Skinner could have been
prevented had they investigated the earlier assault on John
Jessel. Al three assaults occurred on the very sane tier,
with the Jessel assault occurring in My, Avis in June,
and Skinner in Novenber of 1999. Uphoff admits that no
investigation was conducted to determ ne whether staff

error caused those incidents and that, for all she knows,
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"the sanme error or deficiency caused all three of those
assaults.” [Uphoff Dep. at 280.] It is certainly possible,
Everett agreed, that "the sanme error caused all three.”
[ Everett Dep. at 237.]

18. At the end of his deposition, after reviewng a
nunmber of prison assault files, Everett conceded that
persistent staff errors "may have led to nore than one
assault,” and that the only safe conclusion one can nake,
given that no investigation was ever conducted into the
vast mgjority of inmate assaults, is that "had [his] staff
obeyed AR 7.017, they mght have prevented sone of the
| ater assaults by correcting errors that caused the earlier
ones." [Everett Dep. at 320.]

19. As Uphoff and Everett acknow edged during their
depositions, the assault of Matthew Escobedo illustrates
the wi sdom of AR 7.017, which requires that all serious
injuries be investigated--regardless of what the situation
m ght appear on the surface. During their depositions,
Uphoff and Everett were shown the Incident Report in the
Escobedo assault, which occurred in August 1999 in the
prison's recreation yard. Uphoff testified that when she
first read the report, she assuned it was "two innmates
i nvol ved in spontaneous fighting" for which staff could not

be held responsible. [Uphoff Dep. at 196.] During her

22



deposition, however, Uphoff was shown additional docunents
obtained fromprison files, which disclosed the presence of
staff error. Uphoff then agreed that her initial presunp-
tion had "no basis whatsoever"” in the actual facts. [l1d. at
209.] Upon reading the Escobedo Incident Report during his
deposition, Everett reached the same initial conclusion as
had Uphoff, only to agree after examning the other
docunents that staff error was strongly indicated. [Everett
Dep. at 314-15, 319.]

21. During their depositions, Uphoff and Everett were
confronted wth prison files in the Alvis, Escobedo,
Orosco, Pitzer, Slayton, and Skinner assaults and, after
reviewm ng those files, Uphoff and Everett confessed that
evidence of staff error was readily apparent or indicated
in each of those assaults and yet none of them had been
i nvestigated under AR 7.017, as each one should have been
[ See Uphoff Dep. at 252 (Al vis); 211-15, 520 (Orosco); 403-
07 (Peitsmeyer); 555-573 (Skinner); Everett Dep. at 219
(Slayton); 315-20 (Escobedo).]

20. As nentioned earlier, in addition to the one SIR
i nvestigation that has been conducted during the past six
years, Uphof f and Everett conduct ed t wo non- SI R
investigations into inmate assaults. [Uphoff Dep. at 169.]

Significantly, all three of these investigations concluded
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that systemic violations of policy had occurred in
connection wth those assaults. Def endant s’ first
investigation--their only SIR investigation--involved the
March 2000 nurder of inmate HIlis Kennedy. The SIR Report
di scl osed such dangerous condi tions as i nsufficient
staffing of Kennedy's housing unit, inadequate surveillance
checks ("rounds"” or "wal k-t hroughs"), and i nadequate
comuni cation between staff regarding the risk of assault
t hat Kennedy faced. [Uphoff Dep. at 341-58.] The second
i nvestigation, which exam ned the October 2000 stabbing of
Mel vin Slayton, discovered that overworked officers were
bei ng assigned to operate the cell-door control panel, and
their frequent errors resulted in allow ng violent inmates,
who were supposed to be kept isolated, to attack one
anot her when nultiple cells door were sinmultaneously opened
by m stake. [ Everett Dep. at 219-21.] The third
i nvestigation, examning an assault in April 2001, found "a
failing of the overall managenent” of the Maxi mum Security
Compound and "serious breaches in security procedures” had
contributed to the incident. [Uphoff Dep. at 479, 481.]

21. Uphof f and Everett adm t knowi ng that

investigating inmate assaults is one way to decrease

inmate violence."” [Uphoff Dep. at 529; Everett Dep. at

329.] Li kewi se they know that, by having not conducted
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nore investigations, they increased the risk that a
dangerous condition would then cause another inmate assault
because, as Uphoff stated, she "couldn't know what was

broken." [Uphoff Dep. at 530; Everett Dep. at 329.]

2. Conclusions of Law Regarding This C aim

Farner, Lopez, Berry, and Meade (and the principles

upon which they rest) control this claim Prison officials
are "responsible for taking reasonable neasures to insure
the safety of inmates." Lopez, 172 F.3d at 759 (citing
Far ner). Prison officials who know that an enployee's
m sconduct creates "a substantial risk of serious harni
nmust take "reasonabl e neasures" to abate that risk. Farner,
at 834, 842.

The undi sputed facts show that Uphoff and Everett know
that investigating inmate assaults resulting in serious
injury is not only a reasonable nmeasure to protect against
further assaults--it is absolutely essential. They know
the domno effect: they nust conduct 1investigations in
order to detect and then abate dangerous conditions.
(I ndeed, Uphoff enacted AR 7.017 in response to this
critical need.) They know that inmates are at substantia
risk of serious harm  whenever assaults are not

i nvestigated. They also know fromthe three investigations
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they did conduct that staff error does cause inmate injury.
Yet they have persistently allowed their staff (and
thensel ves) to disregard these known risks to inmate safety
(and to violate their own policy, AR 7.017, in the
process).

The facts show that Uphoff and Everett, in derogation
of their duty to take reasonable steps to protect inmates
from assault, "customarily failed to properly supervise"
their enployees regarding an indi spensable nmatter of innate
safety: the investigation of assaults resulting in serious
injury. See Meade, 841 F.2d, at 1528. They turned a blind
eye to what their own (three) investigations told them

Lopez nmakes it clear that one unnecessary and
preventable assault s one too nmany, and that an
adm ni strator who overlooks the dangerous conditions that
caused that assault is deliberately indifferent to inmte

safety. Lopez, 172 F.3d at 762. See also Berry, 900 F.2d

at 1499. Significantly, Uphoff and Everett admt that a
nunber of assaults--including Slayton, Alvis, and Skinner--
could have been prevented had they not overlooked the
dangerous conditions that caused earlier assaults.

Anot her case directly on point is N ssen v. Silbaugh,

104 F.3d 368, 1996 U.S. App. LEXIS 37639 (10'" Gr. 1996)
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(unpubl i shed opi nion).* In Nissen the Tenth Crcuit held
that former WSP Warden Duane Shillinger could be held
personally liable for having failed to "properly di ssem nate"
a policy that required the officers who supervised the
prison's kitchen to safely store all knives whenever they
left inmate workers unattended, a failure that led to the
stabbing of plaintiff N ssen. As N ssen recognizes,
prormulgating a policy necessary for innmate safety but not
supervising and training staff in its inplenentation is a
constitutional error.

It may sound harsh, but it is true: in every practical
sense, Uphoff and Everett have blood on their hands as a
result of not investigating the vast mgjority of inmte

assaults that resulted in serious injury, and violating

their owm policy in the process. Uphoff's and Everett's
failure to supervise and train their enployees in
inmplementing AR 7.017 was "'so reckless or grossly

negligent that future m sconduct [was] alnost inevitable.'

Meade, 841 F 2d at 1527." Smith v. Lejeune, 230 F. Supp.2d

at 1268-69.

“The Local Rules of the Tenth Grcuit permt reliance
on an unpublished decision when, as here, "it has
persuasive value with respect to a material issue that has
not been addressed in a published opinion and it would
assist the court in its disposition.” 10" cGr. R 36.3.
See, e.g., Hunt v. Uphoff, 199 F.3d 1220, 1224 (10'" Gir.
1999) (citing an unpublished opinion).
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"[A] factfinder may conclude that a prison official
knew of a substantial risk fromthe very fact that the risk
was obvious." Farner, at 842. Uphoff and Everett know that
a failure to investigate inmate assaults substantially
increases the risk of recurrence. The hazards of their
practice and custom-to conduct investigations in a tiny
fraction of assaults--is obvious. Consequently, this Court
must conclude that Uphoff and Everett are deliberately
indifferent to a known ri sk.

Uphoff essentially conceded that her practices reflect
deliberate indifference, a conclusion that is inescapable
gi ven the undi sputed facts:

Q [By M. Pevar] You' ve only done three

[internal investigations into inmate assaults] in

nore than six years?

A [By Ms. Uphoff] That's correct. That's
correct.

Q Ckay. And those three found systemc
vi ol ati ons. Now, perhaps if those three
investigations found no violations, you mght
have grounds to--to tell me, "Well, M. Pevar, |
think it would be a waste of taxpayer noney to
try to determne whether ny staff is violating
policy when we've conducted three and it's
squeaky clean.™ But you can't make that claim
can you?

A No, | can't.
Q If anything, the results of the three that

you did conduct would pronmpt you to do nore--nore
of them wouldn't it?
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Uphof f

A In terms of the policy and that setup, yeah
under [the AR 7.017] format.

Q . . . I've cone to the conclusion that you're
not interested in finding out the errors [that
are causing inmate assaults] because you're not
| ooking for them Now, how--what evidence do you
have that you are concerned about discovering
violations of policy by your staff and protecting
my clients?

A.  You know, in ternms of the witten reports, in
terns of the SIRs, | can't give you anything.

made a sim | ar adm ssion:

Q [By M. Pevar] If at trial Judge Brinmer
turns to you . . .and says, "M. Everett, it
seens to ne that you wanted to stay in the dark
about staff error, given how rarely you conducted

internal investigations,” what can you say in
response?
A [By M. Everett] | don't know what ny
response woul d be. I--1 guess 1'd have to agree
with him

Dep. at 488-490. (Enphasis added.) Warden Everett

Everett Dep. at 251. Everett |ater added, in words that

Plaintiffs hope this Court incorporates into an Order:

| agree wth you. The investigations are
necessary, and I'll be in full support of them

| hope they institute them or follow the SIR
policy or whatever needs to be done to protect
some of those guys from getting beat up. . . .l

support that investigation policy.

Everett Dep. at 200 (enphasis added).

Uphof f and Everett have engaged I n "W || ful

bl i ndness,"” Ml donado-Denis v. Castillo-Rodriguez, 23 F.3d

576,

582 (1% Gir. 1994), and "ostrich-1ike avoidance,"
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v. Hillsboro Indep. Sch. Dist., 81 F.3d 1395, 1404 (5" Gr.

1996), by refusing to investigate the vast majority of
i nmat e assaults. They have violated their duty to "'take

reasonable neasures to guarantee the safety of the

i nmat es. Farnmer, at 832 (citation omtted). Plaintiffs

are entitled to summary judgnment on this claim

Def endants Have Failed to Devel op an Effective |Internal
Revi ew Process for the Reporting of Policy Viol ations

Many courts have now recognized that |aw enforcenent
agencies, including prisons and jails, often establish or
pursue the custom known as a "code of silence": the refusa
of enployees to report wongdoing commtted by fellow
enpl oyees. As the Ninth Circuit recently noted, this
custom "has been observed around the country,” and "[t]he
seriousness of such a custom and the need for a civil

rights remedy"” to halt it is manifest. Blair v. Gty of

Porpna, 223 F.3d 1074, 1081 (9'" Cir. 2000). See also Jeffes

v. Barnes, 208 F.3d 49, 63 (2d GCr.), cert. denied, 531

U.S. 813 (2000); Sharp v. Cty of Huston, 164 F.3d 923, 935

(5" Cir. 1999).
The undi sputed facts show that Uphoff and Everett have
established a code of silence regarding staff wongdoing

commtted in connection wth inmte-on-inmate assaults.
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Their custom is evidenced by the fact that (1) they have
created no procedural mechanism whereby officers could or
shoul d report or docunment such wongdoing, and (2) there is
a paucity of such docunentation despite an (over) abundance
of wr ongdoi ng.

1. Undisputed Facts Regarding This C aim

1. During their depositions, Uphoff and Everett were
shown a nunber of incident reports witten by officers who
had responded to inmate assaults, including assaults that
had to have been caused by staff error. Not a single
report mentioned the presence of staff error. |Indeed, out
of the hundreds of pages of individual officer incident
reports produced by Defendants in this lawsuit, not one of
them nentions the existence of a staff error. Uphof f and
Everett explained that the reason these reports did not
disclose the presence of staff error--even when the
reporting officer had to have known or suspected that staff
error had actually caused the assault--is because "they
weren't expected to." [Everett Dep. at 128.] Staff error
is only docunented if Everett or Uphoff conm ssion an
entirely separat e i nvestigation into t hat subj ect
(something they did only three tinmes in six years, as just

di scussed). [1d.] Oficers "didn't investigate and they
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weren't expected to investigate [or report on] staff
m sconduct, " Uphoff explained. [Uphoff Dep. at 561.]

2. There is, in fact, no place where this information
is to be docunented, Uphoff admts

Q [By M. Pevar] Did you have a policy, and do

you have a policy, requiring the people who wite

those incident reports to disclose potential

policy violations, yes or no?

A. [By Ms. Uphoff] In the incident report, no.

Q And there's no other place, either, in which,

when [policy] violations like this occur, it's

required to be documented as such? There is no

ot her | ogbook, there's no other place?

A.  No.

Uphof f Dep. at 393-94.

3. The failure to docunent policy violations, Uphoff
agreed, could be viewed as a cover-up. [ld. at 230.]
Everett agreed: "I guess if you wanted to look at it in
that vein, yes, you could probably say that." [Everett Dep.
at 179.]

2. Conclusions of Law Regarding This C aim

The problem with Defendants' policy of not docunenting
policy violations is two-fold. First, the practice creates
or condones an official cover-up: a concealnment of
wr ongdoi ng. But that in itself mnmay not render it
unconstitutional. What renders it unconstitutional is its

second infirmty: it inhibits supervisors from discovering
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(and thus abating) dangerous conditions. Line officers are
not reporting--and are not expected to report--staff
errors, staff msconduct, and institutional deficiencies
that are causing inmate assaults, and this "report no evil"
policy inevitably nakes it nore difficult--and in sone
i nstances inpossible--for a dangerous condition to be
abated pronptly.

Ther ef or e, Def endant s’ code of sil ence IS
unconstitutional for the same reasons their "do-not-
i nvestigate" policy, discussed above, is unconstitutional
it prevents supervisors from discovering, and thus abating,
dangerous conditions. Prison adm nistrators have a duty to
take reasonable neasures to guarantee inmate safety,
Farnmer, 511 U.S. at 832, and a code of silence violates

that duty. See Blair v. Cty of Ponpna, 223 F.3d at 1081

Jeffes v. Barnes, 208 F.3d at 63. Plaintiffs are entitled

to summary judgnment on this claim

Def endants Have Failed to Discipline Mlfeasant Enployees,
Thereby Jeopardi zing I nmate Safety

| nmate safety from attack depends ultimtely on prison

officers taking renedial action to abate dangerous
condi tions. Accordingly, once an officer is "exposed to
information concerning the risk [of serious injury]," the
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officer nust then "take reasonable neasures to abate it."
Farmer, at 842, 847. See Lopez, 172 F.3d at 762 (holding
that a jail supervisor could be held liable for failing to
abate a dangerous deficiency after learning of its
exi stence); see also N ssen, 1996 U S. App. LEXI S 33264 *17-
19 (holding that a prison warden nust ensure proper
i npl enmentation, on an on-going basis, of a policy designed to
protect inmates fromassault).

1. Undisputed Facts Regarding This Caim

1. At the outset of his deposition, Everett asserted
in no uncertain ternms: "l took a real hard Iine approach on

enpl oyee discipline.”" [Everett Dep. at 52.] “"TIH]f | saw

any wongdoing, | would take care of it imediately." [Id
at 43.] "If anything," Everett said, ["] was] too harsh.”
[1d.] Everett estimated he fired 150 enployees for

violating prison policy, and stated that he wanted his
testinony to be "really clear"” that if he "received any
kind of conpelling information about wongdoing at the

penitentiary," he would take "imediate action." [1ld. at

42.]

2. During the next two days of deposition, Everett
recanted all of those expressions as they related to
i nmat e-on-i nmate assaults. He was shown numerous assault

files that he had read as Warden that contained conpelling
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information of staff wongdoing. 1In each instance, Everett
conceded, he had ignored that information. I ndeed, as
Everett finally admtted, not one of the enployees he had
fired was term nated in connection with an inmate-on-innate
assault, and he had no evidence indicating that he had ever
disciplined a single officer for wongdoing in connection
with an inmate-on-inmate assault. [ld. at 252-254.] After
review ng the evidence, Everett admtted: "I think it's
probably clear that | haven't disciplined people in that
area. Oher areas | have." [Id. at 297.]

3. After reviewing the Departnment's disciplinary
files, Uphoff confirmed that "not a single officer has been
di sciplined for violations of policy in connection with an
inmate assault." [Uphoff Dep. at 428. See also id. at 297-
298. ]

4. As explained earlier, Uphoff and Everett know from
the Incident Reports they received and the three
i nvestigations they conm ssioned, that staff errors have
caused sone inmate assaults. Uphoff and Everett admtted
that they did not even discipline the officers who they
knew had caused these unnecessary injuries; in fact, not
one such officer was even required to undergo additional
trai ning. [Uphoff Dep. at 306-07; Everett Dep. at 255-56.]

Uphoff, for instance, acknow edged that Lt. Hewitt and Sgt.

35



Ebel | violated prison policy in connection with the assault
on inmate Brad Skinner, and yet neither officer was
repri manded or disciplined in any fashion. [Uphoff Dep. at
573. ]

5. The Kennedy SIR report identified by nanme four
of ficers who had violated prison policy in connection with
the nurder by other inmates of Ellis Kennedy in March 2000.
None of those officers was disciplined. [Uphoff Dep. at
363-64.] After reviewing the Kennedy SIR report during his
deposition, Everett admtted that, in addition to those
four officers, their two supervisors (once nore, Hewitt and
Ebel |) should have been disciplined, as they were equally
as guilty of the wongdoing, if not nore so. [Everett Dep.
at 295-96, 298-303.]

6. Everett admtted that the supervisor responsible
for the stabbing of Melvin Slayton (here again, Ebell)
shoul d have been disciplined. Yet Ebell has not been
di sciplined. [Everett Dep. at 219.]

7. Everett knows there is no justification for
failing to discipline known policy violators. Everett gave
the following testimony in reference to all the assaults
that Everett knew were the product of staff m sconduct:

Q [By M. Pevar] Can you justify the |ack of

disciplinary action in those situations in which
you knew that staff m sconduct had caused
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unnecessary and entirely preventable injuries to
an i nmat e?

A. No, sir.
Everett Dep. at 257.

8. One of the nobst obvious exanples of Uphoff's and
Everett's failure to discipline nulfeasant of ficers
concerns an aspect of the Kennedy assault. Bef or e
di scussing this failure to discipline, <certain facts
regarding what is a "wal k-through" need to be explained.
In a "wal k-through” (or "round"), an officer wal ks down the
hal lway of a cellblock and visually inspects the inside of
each cell. A wal k-t hrough, Uphoff explained, serves two
pur poses. First, it allows officers to see whether an
inmate is injured or in distress, and second, it acts as a
deterrent by "let[ting] inmates know that you' re actively
monitoring them so as to deter inmate assaults and other
violations of policy." [Uphoff Dep. at 140.] Wl k-throughs
are an essential part of every prison safety program
"Wal k-t hroughs are trenendously inportant” to inmte
safety, said Everett. [Everett Dep. at 115. See al so Uphoff
Dep. at 139-41.]

9. Uphoff and Everett instituted a policy of half-
hourly wal k-throughs--that is, 48 walk-throughs a day--

imediately following their receipt of a report issued by
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the U S. Departnent of Justice in June 1999 that castigated
WSP for, anobng other things, not conducting half-hourly
wal k-t hroughs. [Everett Dep. at 97-98.]

10. Ellis Kennedy was nurdered in his cell on Mrch
23, 2000. Prison |ogs show that not a single walk-through
was conducted in his cellblock during the six-hour period
from 6 am to noon, during which tinme Kennedy was
assaul ted. [Uphoff Dep. at 149.]

11. Uphoff admts that enforcenent of the walk-
through policy mght have saved Ellis Kennedy's life.
[ Uphof f Dep. at 357.] The failure to conduct wal k-
t hroughs, said Uphoff, "certainly created a way for that
murder to happen. It certainly assisted whatever [the
assailants'] plan was." [Id. at 359.] Yet neither the line
officers who failed to conduct the wal k-throughs nor their
supervi sors who should have been nonitoring this situation
were disciplined in any fashion, despite the fact that
their mal feasance could have, as Uphoff knew, cost Kennedy

his life. [Uphoff Dep. at 363-64.]

12. Uphoff knows the inportance of denobnstrating to
her staff that nmalfeasant officers wll suffer the
consequences. When asked whether "another way to reduce

inmate violence is to discipline the officers whose errors

caused or led to inmate violence," Uphoff conceded that
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there "[s]hould be consequences of sonme kind" inposed on
them [Uphoff Dep. at 530.] However, as stated above, she
has not inposed any form of discipline on nalfeasant

officers in connection with an i nmate-on-i nnate assault.

2. Conclusions of Law Regarding This C aim

Supervisors who are aware that a subordinate has
engaged i n unauthorized and dangerous behavior and "fail to
correct this conduct” through appropriate disciplinary
action exhibit deliberate indifference to the safety of

their charges. Currier v. Doran, 242 F.3d 905 923 (10'"

Cir. 2001). See also Meade v. Gubbs, 841 F.2d at 1528

(holding that a county sheriff can be held personally
liable "for i mproperly training, supervi si ng and
di sciplining his deputies.")

Supervisors who rarely or sporadically--or, in this
case, never--enforce their own rules on enployee m sconduct
inevitably send their staff a nmessage that they can "get away

with anything." Larez v. Cty of Los Angeles, 946 F.2d 630,

647 (9" Cir. 1991). When supervisors indicate that an

enpl oyee's m sconduct "would not engender either serious

investigation . . . or official sanctions,” they acquiesce

in that nm sconduct. Marchese v. Lucas, 758 F.2d 181, 188

(6'" Cir. 1984). See also Grandstaff v. Gty of Borger, 767
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F.2d 161 (5'" Gir. 1985) (holding a supervisor liable for the
m sdeeds of his enpl oyees based on the fact that, follow ng
their msconduct, "there were no reprinmands, no discharges,
and no adm ssions of error.")

In Bordanaro v. MlLeod, 871 F.2d 1151 (1% Gr. 1988),

the court held that "[t]he absence of a strictly enforced
di sciplinary systemled the [mal feasant] officers to believe
t hey were above the | aw and woul d not be sanctioned for their
m sconduct,"” a policy and custom of the Mayor and Chief of
Police, the court concluded, that "showed a reckless or
callous indifference to the rights of others." 1d., 871 F.2d
at 1162, 1163. Uphoff and Everett have established this very
sanme policy and custom Until they begin insisting that
officers obey the rules on inmate safety by enforcing those
rules, inmates cannot be safe. Def endants know the
inmportance to inmte safety of disciplining officers whose
mal f easance has caused inmate assaults, and therefore their
failure to discipline reflects deliberate indifference.

Plaintiffs are entitled to summary judgnment on this claim

CONCLUSI ON
An appropriate summary of the unconstitutional acts of
Def endants Uphoff and Everett is found in the deposition of

Deputy Warden W1l iam Hett gar
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Q [By M. Pevar] As | see it, [AR 7.017] is
the single nobst inportant policy that you have
here regarding inmate-on-inmate assaults. Do you
agree?

A. [By M. Hettgar] | would agree, yes.

Q So Ms. Uphoff enacts that policy, and then
both she and M. Everett repeatedly violate it
right?

A | woul d agree, yes.

Q Warden Everett enacted wal k-t hrough policies,
but then he didn't enforce them and he didn't
puni sh the supervisors who repeatedly violated
the policy; correct?

A | -- yes, | agree.

Q The two of them repeatedly received evidence
that staff error did cause in sone instances and
may have <caused in other instances needless
suffering by inmates through assaults, and yet
they failed to pursue nost of that evidence and
didn't di sci pline anyone, even t he known
policy violators; correct?

A.  Yes, it appears that way.

Q And | don't know of any policy that they
enacted that they then consistently enforced to
protect nmy clients from further assaults. Do
you?

A. Not that | could say consistently.

Q So to ne all the evidence points to--what the
phrase is--deliberate indifference, or a |ack of
caring on their part, for inmate safety. Do you
have any evidence to the contrary?

A. You know, | don't have anything that | can
think of right off the top of ny head.

Hettgar Dep. at 148- 150 (enphasi s added).
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Respectfully submtted this 24th day of October, 2002.

St ephen L. Pevar
Timot hy C. Ki ngston
Shirl ey Kingston
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