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P R O C E E D I N G S
MS. MURPHY: Good morning, my name is Laura Murphy and I am Director of the Washington Legislative Office of the American Civil Liberties Union, and it is a pleasure to be here today.  Before we begin I would like to introduce our panel and thank them for graciously joining us this morning.  From left to right, or should I say from right to right as the case may be, we've got Lori Waters, who is the Executive Director of the Eagle Forum; Grover Norquist who is the President of Americans for Tax Reform; David Keene who is Chairman of the American Conservative Union; and finally my good friend former Congressman Bob Barr from Georgia.   Welcome.

We're here today to engage in an urgently needed conversation in America.  Since the tragic attacks of September 11th, constitutional and civil liberties experts from across the political spectrum have expressed concern about an array of government policies and regulations that are or will adversely affect Americans' basic privacy rights.  Our panelists today share these concerns and while we at the ACLU often respectfully disagree with them on many of the leading issues and causes of the day this emphatically not one of those times.

The right to personal and informational privacy provides the deepest foundation for our Democratic political system.  

All other civil liberties, the right to free speech, free assembly, religious liberty flow from a basic commitment to personal privacy, a commitment that is evident in all of our founding documents.  Unfortunately, although we all want our families and ourselves to be safe, many of the anti-terrorism measures taken up by this government run counter to this basic commitment to the right to privacy in America.  We hope that the White House will take notice from the shared concern expressed today, that Americans of all political stripes want leaders who strive to make us all both safe and free.  And we ask that many of the anti-privacy measures lurking on the horizon take both a more commonsense approach to law enforcement and an intelligence gathering and adhere better to the demands of the Bill of Rights.

Of most immediate concern for the ACLU is the draft anti-terrorism legislation called the Domestic Security Enhancement Act of 2003, know more commonly as Patriot II.  Leaked by somebody at the Justice Department in February, the draft bill if passed in its current form represents a significant shift away from America's longstanding commitment to the right to be left alone.  Provisions in the new draft allow for, in certain poorly defined circumstances wiretaps and surveillance without a court order or a warrant, the removal of habeas corpus protections for certain segments of the population for the first time since the Civil War and expanded immunity for government officials who knowingly engage in illegal surveillance.  Other sections of the draft give the government the unprecedented authority to revoke American citizenship and open the door to government suppression of lawful protest activities.  Congress must remember that Patriot II's predecessor, the original U.S.A. Patriot Act was passed during a time of great uncertainty and national fear.

We have a chance with Patriot II to rectify the mistakes of the bill, to restore checks and balances in the system, and to protect our core freedoms while focusing on effective and rational approaches to combating the new terrorist threat.  Patriot II is only one proposed measure in a tapestry of anti-privacy initiatives by the federal government.  No doubt you will hear about others of these total information awareness caps too, etc. from our panelists.  For more information about any of the privacy threats discussed today, please visit www.aclu.org.

Before I turn it over to the panel, I want to leave you with comments about the original U.S.A. Patriot Act that illustrate the need to go back and fix what is wrong with the first Patriot Act before we even consider passing a second.  The comments were made by a prominent member of Congress who achieved an 8 percent ACLU voting record last Congress and an 86 percent voting record from the ACU.  Washington is a strange town sometimes.  Seriously though, these remarks by Republican Congressman and NRA Board Member Don Young of Alaska underscore the non-partisan, non-ideological support for privacy rights that remains pervasive in America today.  Notably, after giving the following answer to a question about the Patriot Act on the statewide program Talk of Alaska, Congressman Young predicted that significant fixes to the bill were coming.  He said, worst act we've ever passed, everybody voted for it, but it was stupid.  It was what you call emotional voting.  He finished his answer by reiterating that the bill was the worst piece of legislation we've ever passed.  As is clear from Representative Young's problems with the hasty passage of the Patriot Act, the debate over personal privacy and civil liberties in the 9-11 world is one that must be met with deliberation, dispassion, and historical perspective.  Let's think new measures through, let's spend the time to do things right, let's make sure committees have a chance to hear witnesses and fully debate these bills. 

Crisis have come and gone and our democracy still stands firm.  We must not let this new era of terrorist threat become the one exception to this stellar record.

Please welcome our first panelist, Congressman Bob Barr.

MR. BARR: Thank you.  Thank very much you all for being here today and I'd like to extend a special thanks as Laura did to our colleagues on the panel here.  But to single out Laura Murphy for what really is historic work on her behalf to bring together, not just today, but over the last several years and I think this will continue in the future under her leadership, individuals both in the Congress and in private life who share a concern over government power, that it be exercised properly and within the appropriate Constitutional limitations and who are concerned about the erosion of privacy rights.  And I think the approach that she has already outlined and which is evident in us being here today and working with her on other issues over the last several years are that we can disagree on many issues yet find common ground to move forward on other issues, represents really an historic move on the part of her organization and other organizations as well.  So I really do appreciate what she has done and her colleagues have done on these and other issues and look forward to continuing to work together.

Laura has done a very eloquent job already of laying out some of the background that brings us here today.  The hasty consideration and passage of Patriot back in 2001 and now looking at several new government programs that have come to light in the year and a half since then.  Most notably, the draft legislation called Son of Patriot, or Patriot II if you will.  The Total Information Awareness Program which despite wishful thinking on the part of some in the Congress that it's dead is not dead.  Other programs such as the CAPPSS II project are being developed right now by the Transportation Security Administration.  Others that you all are probably familiar with Project Carnivore, Project Echelon, and others. 

But let me illustrate very quickly how immediate these concerns are.  Yesterday it was reported in the media that several Senators were considering already moving forward with regard to amending one particular provision of the Patriot Act that was an extremely important provision that conservatives and liberals alike were able to secure in that bill and that is the Sunset Provisions.  The Sunset Provisions would go into effect in 2005, that is unless Congress were to affirmatively reauthorize those enumerated powers, they would cease to exist.

Rather than wait as many of us had anticipated until 2005 in order to make this move, already there are those in Washington in particular in the Senate but elsewhere as well who are moving to amend Patriot Act to repeal those Sunset Provisions.  This illustrates both the mind set of many in Washington that they are never satisfied.  With however much power they give to the federal government, they always want more.  And even though many of those same people voted for Patriot Act and for the Sunset Provisions now they are trying to make an end run around it already.

This is particularly troubling also because we have not yet had nearly the full opportunity that we ought to have to see how Patriot Act is working.  This is a very, very complex piece of legislation that is very far reaching and it's going to take some period of time to see how these powers are being implemented, what problems there are, maybe some adjustments need to be made both to curtail some of them or to move in a different direction with regard to others.  And the Justice Department has not been at all forthcoming in providing, for example, basic information on the implementation of the Patriot Act to the Judiciary Committee already.  And yet now we have Son of Patriot being proposed that would make in some areas a quantum leap beyond what the Patriot Act does in terms of a much more expansive definition of terrorism that would bring within its scope not only certain types of protest activity that relate to international matters but domestic matters as well.  Those who would protest for example at abortion clinics would be roped into this new definition of domestic terrorism.

It greatly expands the power that the government has already taken to conduct secret prosecutions.  It greatly expands by lowering the threshold for the conduct of certain types of electronic surveillance.  We don't think that it is at all timely to move forward to expand Patriot Act without first really taking a hard look at how that Act is working initially.  This just illustrates, again, in a couple of areas why we are so concerned.  And as Laura mentioned, there are these other programs that are in the process now of being implemented.  We hope that the government will listen to the voices, not just here today but many other groups.

Librarians, for example are very concerned about the powers to invade the privacy of their constituents.  The CAPPSS II program, the Computer Assisted Passenger Profile Screening System that is being developed, while many of us have no problem with the government utilizing legitimate incoming foreign intelligence to red flag, as it were, a potential terrorist before that person gets on a plane, we are very concerned that there are many who would like to see this Computer Assisted Passenger Profile System, CAPPSS II become sort of a mini TIA, or Total Information Awareness Program so that it encompasses within it -- within that big black box so to speak, all sorts of information on citizens, credit histories for example.  And the TIA Program and that sort of approach is of concern to many of us who work on Second Amendment issues for example, through the NRA because many of these so-called data mining systems would include information on people's exercise of their Second Amendment rights, firearms purchase for example.

So these are some areas of concern, they are very, very current, very timely and I do think that we need to be very, very mindful of this.  Finally, let me say that -- to reiterate what Laura said also, and that is that none us of certainly here today, none of the people with whom we work or are associated want to curtail the government's legitimate ability and power to identify and catch terrorists.  We want to assist the government in doing that, but the approach that is reflected in many of these initiatives to gather information on law abiding citizens in the hope that that will somehow identify terrorists or potential terrorists, one, it is violative in many respects of constitutional rights and our right to privacy included among them.  But it is not good law enforcement.  It is akin to local police, for example, believing that there is a ring of credit card thieves working in an area and their solution to that is to start gathering credit card information on everybody.  That's not good law enforcement.  It's not efficient.  It's not the appropriate way to do it, and that's why we're very concerned about this approach as well.

I have a prepared statement that is available, I very much appreciate again being here with our colleagues. 

MS. MURPHY: Thank you, Mr. Barr.  I would like to turn to David Keene of the American Conservative Union.

MR. KEENE: Thank you.  I want to thank Laura and the ACLU for getting us together here.  I think the combination of organizations and viewpoints is illustrative of the fact that the threat that we face in terms of our civil liberties and privacy today is not partisan, it's not ideological.  Many of the proposals in the Patriot Act, the first Patriot Act, were proposals that had been on the shelf at the Justice Department and elsewhere for years that had been rejected by members of both parties and that were then incorporated into this legislation and passed in a time of emergency.  And it is precisely that that creates the problem.

As we begin discussions of this sort, we tend to begin with the implicit assumption that liberty and security are mutually exclusive values and that to maximize one it is always necessary to minimize the other.  To some extent this is true, if only because the people and institutions in any society that focus on one tend to worry little about the other.  So we concern ourselves about police agencies that in a quest for security sometimes play loose and easy with the rights of those they investigate or want power that reasonable men and women wouldn't grant them.  And we worry about civil libertarians sometimes who seem more concerned with the rights of criminals than the suffering of victims. 

It is important to remember I think as we engage in this discussion that we are not dealing on the one hand either with a conscious plot to deprive us of our civil liberties, or on the other with a conscious plot to weaken law enforcement agencies and the ability of government to protect us from our enemies, domestic and foreign.  We are dealing with reasonable people who look at things from different perspectives.

I refer for a second to the way in which I think the Patriot Act was put together and passed.  And it almost seemed that you could see what was happening, that the President turned to the Attorney General and said what should we do and the Attorney General turned to all the law enforcement agencies and said what should we do and they turned to their deputies and said what have we got.  And they came out with all of these different proposals on everything from civil forfeiture to roaming wiretaps and said these are the things we've asked for before and Congress wouldn't give it to us.  And they put it all together into a bill without a whole lot of thought and said let's go there and then they said Mr. Attorney General if we had these powers we could protect the people.  And he went to the President and said if they had these powers they could protect the people.  And they all went to Congress and Congress without reading it passed what Don Young fairly accurately described as the most stupid piece of legislation that he'd seen.  I think that I've seen one or two that are just as stupid, and Bob may have seen more.

But the fact of the matter is that these things were passed with little thought.  Many members of Congress never read them, those members of Congress who fought for Sunset Provisions and other things in that legislation were rolled at the last minute as the leadership in the house brought in the bill that the Attorney General and all the other folks had put together and said let's pass this one, and I don't know that five percent of the people who voted for that bill ever read it --

PANELIST: You're always an optimist.

MR. KEENE:  -- before it passed.

Now we are in a situation, and I think we have to recognize here that it is a question of mission.  I don't know how many of you remember but the fellow who isn't there now but who was originally put in charge of transportation security, right after September 11th gathered the airlines together and he said that, My mission is to make certain that no one ever uses an American passenger aircraft as a weapon again.  And if that means that none of you ever fly again that's fine.  It's hard to even get mad at him because he would have accomplished his mission had he simply abolished passenger aircraft.

The President I think sort of encountered the same thing, anybody who has dealt with the Secret Service knows that the Secret Service if it had its way would take the people that it protects and lock them in a bunker and never let them see the public and then they could go back and say we've accomplished our mission.  There's no threat to them.  The point is, different people have different missions.  Law enforcement will always attempt to get as much power as it thinks it needs to accomplish its mission.  And its mission, while all government officials take the same oath to defend the constitution, which includes all of the amendments thereto, its mission does not include a whole lot of attention to those guarantees.  That means that somebody else has to make certain that those tasked with providing our security are constantly reminded that they must tread lightly on those rights that are guaranteed in the Constitution.  And it means that the Congress and those who help the Congress focus on these questions have to look skeptically at requests for more and more power.

In the midst of this debate earlier I appeared on a program with a good friend of many of ours who said that and was very upset that then House Majority Leader Dick Army had stepped in and killed what was called the TIPS Program, which would have set up a system where we could all turn each other in.  And he said that this upset him because law enforcement would have found such an operation helpful in providing for our security and in fighting terrorism.  My suggestion at that time was that that's not where we draw the line.  Our view and I think the general conservative view and I suspect the general view that Laura has is that we should allow government that power which is necessary to protect our society but not all the power that would be helpful to them in accomplishing that task.  That's the wrong place for the line.

Everyone is concerned with the new threats that we have.  Everyone is concerned with protecting our people and our society and our homeland, but everyone should be equally concerned at the potential cost to our society and its very nature if we adopt measures that in retrospect would be viewed as unwise.  The controversy that occurred this week that Bob Barr touched upon, the fact that the Senate may at this point even, take away the Sunset Provisions of Patriot I, gives you the historical problem with these kinds of things.

Threats to civil liberties of this kind occur during time of war and crisis.  It happened in the Civil War, the First World War, the Second World War, it's happening now.  The problem is that when the war is over, when the crisis ends a lot of the mechanisms that were adopted stay.  The Sunset Provisions in Patriot I were placed in there by skeptics who said even if this is necessary, let us not permanently change the relationship of our citizens with government.  Let us not change that balance forever because of a crisis that we face today.  And yet, they're now trying to change it, again not because they're bad people but because they think these are good things because they can protect us with these things.

We proposed at the time and continue to feel that there are circumstances, given the nature of the threat, where you can justify a lower threshold for a search or for a wiretap or those kinds of things.  The hard case would be if you knew that there was a nuclear weapon somewhere in New York and you might be able to find it by doing things that you wouldn't be allowed to do if you were looking for a bank robber or an embezzler, but we felt and continue to feel that if government has to do that to protect us under those circumstances that they should not be allowed to gather evidence in that way to prosecute people for other crimes.  You know the typical prosecutor seeks to go after -- or police seek to go after you for whatever crime will give them the best ability to gather the evidence that they need.  Oftentimes they say we investigated him for terrorism, didn't find any evidence of terrorism, but he cheated on his income tax in 1999, and we picked that up and we're going to prosecute him for that.

We don't believe that that should be allowed.  We believe that if extraordinary measures are necessary to protect us from extraordinary threats, that those measures should be limited to protecting us in that way and we think that all of these things should be sunsetted and we believe that Patriot II, Patriot I, and all of these measures should be revisited by people who look at them critically and whose mission is not just to protect us, but whose mission is to protect our constitutional rights and the nature of the society in which we live.

Thank you.

MS. MURPHY: Thank you.  Grover.

MR. NORQUIST: Thank you, Laura.  Over the last several years -- end of the Clinton Administration I would get calls from the press saying, isn't this odd that ACU or Phyllis Schlafly or you are working with the ACLU on various issues and those calls have sort of stopped because people have stopped thinking it's odd when the ACLU comes over to a conservative meeting from time to time.  At first it was wait a minute this is different or weird, and that's less the case now.

Conservatives are becoming more active on civil liberties questions.  I'm not quite sure -- I know in my own view years ago, I sort of assumed that the ACLU and the liberals would take care of it and we could sort of push and we couldn't go too far because they wouldn't let us go too far so that would be okay.  And I'm not sure, given the Republican control of the House and Senate and the government, that we can count on our left of center friends to look out for some of these issues.  I think we need to spend more time at it.  There are some on the right who would compartmentalize it.  Well we wouldn't want the government going under our houses to look for our guns, but then they wouldn't get up for the fight when the government wanted to come into your house and look for other stuff forgetting that when they were looking through your house for this other stuff they might also write down how many guns you have.  And there's a greater recognition on the right that you can't compartmentalize individual liberty and say well we wouldn't want you looking for this but it's okay to look for that.  A government that's all over the internet listening for one thing is hearing everything else, or people that are tapping your phones for one purpose are tapping it for all purposes.  David was pointing out that if you announce we're looking for terrorists but we want to use all the information we find for anything else, well then you've just lowered the threshold to the lowest possible threshold you can have.

I think sunsetting is a particularly important project line, but as Hatch and others now saying that perhaps they want to undo this sunsetting, we shouldn't think that because sunsetted something, we've avoided the problem.  If it's going to be easy to re-up the legislation if we don't make it a real sunset with a real hard end that we really have to revisit it.

I think a lot of conservatives were surprised or disappointed to learn what RICO allows the government to do.  They've gone after pro-life demonstrators with RICO which when it was put in, then we weren't fighting terrorists, then we were fighting organized crime.  And then everyone said anything you want to organized criminals now terrorists because they're bad people so they shouldn't have -- we shouldn't worry about their civil liberties so go ahead and do whatever you want to guys named Guido, that doesn't affect me, but at the end of the day if you pass laws just because you say that they're going to be used to go after one group doesn't mean they can't or won't be used against others.  And the other thought is that when you pass these laws someday Hilary Clinton is going to be Attorney General and I hope conservatives keep that in mind --

MS. MURPHY: Or President.

MR. NORQUIST: Let me regain my composure here.  But in all seriousness we're not just passing laws for our friends or for us to implement, we're passing laws that someday people who don't like us will be implementing them.  And I think that people on the right, left should both keep that in mind and it's sobering when you think of how much power do you want the government to have.  The government over time will be run by different people, hence the importance of constitutional liberties.

So I am very concerned at the idea of getting rid of the sunsets.  I believe that we should sunset all of Patriot I.  I would support a Constitutional amendment that sunsets any legislation passed during time of war.  I'm not sure you want to pass legislation at time of crisis and war permanently, ever, not just on this issue.  But for starters, before we think about a Patriot II -- and I guess I would vote against any legislation that somebody felt they had to name Patriot.  I just think what's the point of the U.S.A. Patriot Act.  If it was a worthwhile bill, you wouldn't have to put that kind of labeling on it, and I know it was used at the time to Mau Mau people, you want to vote against something called the Patriot Act, it just looks bad in a 30 second commercial.  So if we would at least give it a different name it might be more rationally discussed.

But I think sunsetting, going back and sunsetting Patriot I and again as Dave Keene was suggesting I think we should require these people to read the legislation before they actually vote for and I think that would at least slow the process down to where we could have greater discussion.

PANELIST: And lead to shorter bills.

MR. NORQUIST: That to.  

MS. MURPHY: Thank you, Grover.  Lori Waters from the Eagle Forum.

MS. WATERS: Thank you, Laura.  You're a suspect, you're a suspect, you're a suspect.  Everybody in this room is a suspect until you prove you're not.  And that is the growing philosophy that we are seeing among those who want power and they use the name of security to get it.  I heard one former law enforcement officer use this phrase yesterday.  There are two types of people, the caught and the uncaught.  So I guess now I'm a thief for stealing his phrase, but I think it's very applicable that this is the growing philosophy in our government.  As was mentioned, many of the ideas of Patriot I, Patriot II, national ID card.  These were old ideas before September 11th, but terrorism prevention is just the latest excuse to try and justify this attempt at information power grabs.  

At Eagle Forum, we have been working for several years with the ACLU opposing a national ID card.  We were successful in getting the 1996 provisions repealed that would have required your social security number to be on your driver's license.  But a national ID system is not just limited to that anymore.  We see a growing effort to go beyond that, and that's the government tagging and tracking you in everything you do.  Going to the bank, going to the school, the doctor, the grocery store, visiting your Congressman, who knows what can be in that list.  

Attempts at data mining, gaining your personal information have come up in a couple of different ways in recent months that we've been working against in a loose coalition or group against.  One of them was the Total Information Awareness Program.  We first learned about this last fall in a Washington Post article.  Yes, I am a conservative and I do read the Post, but I also read the Times.  But it was a very in depth article about TIA and what it may be.  But it had never been defined; Congress did not create Total Information Awareness.  It came out of the Defense Advanced Research Projects Agency out of the Pentagon.  And there was a lot of veiling to keep the true mission under wraps.  Well today DARPA officials have morphed TIA because they saw the backlash.  

First of all, they should never have named their program Total Information Awareness, that's another one that, you know -- especially using this big eye as their symbol on their web site.  That did not do them very much good.  And I really think that Congress would have taken action against TIA in the Homeland Security Bill had there been time to put it in.  But Total Information Awareness was a true data mining system of tracking you in what you do.  All transactions that you make and we're happy that Congress has put the brakes on TIA and the Omnibus Appropriations Bill Senator Wyden was successful in putting an amendment in requiring TIA or DARPA officials to answer some serious questions about TIA, what's its mission, its scope, who can it be used against, where are you going with this.  

Now research and development can move forward and we are of course still concerned about that, but Wyden was also successful in putting in a provision that before TIA can be applicable to U.S. citizens Congress has to take affirmative action to authorize it.  It was a little bit strange for us to -- I was calling Republican Senate offices telling them to support the Wyden language and they did a double take a couple of time and I said, yes it's one of those rare occasions where we support Mr. Wyden because this is a government system of connecting all the dots of your life and we want it stopped.  Congress never created it and it's time to reinsert them into the process.  So that is something that we are going to continue to monitor at Eagle Forum and as a loose coalition of concerned privacy and civil liberties groups. 

The other data mining type effort that is out there that's already been mentioned is CAPPSS II.  That's the Computer Assisted Passenger Prescreening System and there is a CAPPSS I in place now.  It is run by airlines though so it varies airline to airline as to how sophisticated the system is.  These are the -- we don't know all the parameters of CAPPSS I, like, you know, like if you bought your ticket one way, if you paid cash, you know those types of determinations are made whether or not you're a risk.

Well the Aviation Security Act called for a government system of risk assessment of passengers and that's all it said.  There are no parameters.  There are no instructions.  It does not say what is on the table or off the table.  That's it.  So TSA is working on a CAPPSS II model, this would be a risk assessment of every single passenger who boards.  Now keep in mind there's 2 million people, about 2 million people who fly in this country every day on about 74 airlines.  One, they've got to get the technology to be able for all these computers to talk to each other.

Right now they're saying they would collect four pieces of information from you.  Your name, your address, your date of birth, and phone number and they would bounce that against commercial databases to give you an identity score.  Is it probable that you've used those four pieces of information together.  That would come back -- let me start over.  The four pieces of information you would give to the airline.  The airline would send it to TSA.  TSA would bounce it against the commercial databases.  Then it would go within a government system, bounce against undefined government databases, an algorithm would then determine your risk assessment score for the day.

The algorithm may change depending on the terrorist level, the threat, you know do we think that there are four Al Quaeda terrorists coming from Belgium, you know it could change day to day.  And then you would be given a score of red, yellow or green and that would determine whether or not you get on the plane.  But again none of this is in law, none of it's written down, there are no parameters.  We've been told that TSA is not going to use social security administration or medical records or IRS records to determine your risk assessment because this is only supposed to be whether or not you're a risk to the plane.

But again there are no legal parameters written down that they can't use those databases.  And that is something that throughout this whole process we've been asking a lot of questions about what prevents someone else coming into this office six months, five years, 50 years from now.  We do not want to see source creep and we do not want to see mission creep.

Congress told them to create a system so that's what they're doing.  We'd love to see Congress repeal that, but at the moment they're working to create a system.  So we want to see as many privacy provisions and protections put in as possible so that when you go to get on a plane they don't say, oh I'm sorry Mr. Keene, you didn't pay your taxes last year you need to go see the federal officials over here before you can get on.  Or would it be -- why is it just for planes?  Would it not be for Metro?  We've heard about -- you know there were attacks with Sarin Gas in a Metro.  What if you were a terrorist and you're going to get on and do that here in Washington D.C.  Think of the number of passengers that would affect during rush hour.  Should we do risk assessment of every Metro passenger?  

There comes a point where you have to make some tough decisions and we've given up some civil liberties since 9-11, there's no doubt about it.  Some of those we can debate as right or wrong in giving them up, but how far do we want to take it and what will truly make us safer?  Are these systems that they are building effective to do mass data mining and screening to try and find some patterns, whether it's Total Information Awareness or CAPPSS II.  We don't think these are the most effective ways to prevent terrorists from getting on planes and blowing them up.  There are still too many questions that need to be answered and we would like to see Congress reinsert itself into this process.  They've skirted privacy questions before but it's time for them to step up and answer a few.  And we're going to be right behind them making sure that we get some answers before law abiding citizens are determined whether or not they're rooted in their community or they're tagged and tracked in everything you do.  Thank you.

MS. MURPHY: Thank you so much, Lori.  We are opening this up to questions, please identify yourself and direct your question to a particular panelist if you will.  Yes, in the glasses.

MS. SMITH: Sylvia Smith, Ft. Wayne Journal Gazette. I'd like to ask the ACU and Eagle Forum, and Taxpayer's Group if in your ratings this year, your Congressional ratings, to what degree are you evaluating lawmakers based on their positions on these issues that you're talking about?

MR. KEENE: We haven't devised our rating for the current session, we do that as we look at all the votes but my guess would be that we will because what we do is we take all the different issues we believe conservatives are concerned about and incorporate them, sometimes we double weight them, sometimes we include one or more because our rating is a balance over a whole.  It's not just a taxpayer's rating or a social goal rating or all the others; would some of these votes be included, the answer would be yes, what weight they would have in the overall is something that has to be -- it's a long process that we go through but obviously we are very, very concerned about this and it would reflect on our view of any lawmaker and therefore is something that we would rate.

MS. MURPHY: Lori.

MS. WATERS: If I could mention that we also do ratings and have a scoreboard on our web site and we would love to score some of these types of issues, but the challenge is they often bury one line in a thousand page bill and they don't vote on a particular provision or a particular amendment.  Most of the time with the Senate you have voice voting that there's no way to hold members accountable so it is very difficult to score -- to have a scoreboard on these issues when Congress itself does not want to vote and be on record as one side or the other, or in some cases when you have a nice sounding bill they vote, you know, 418 voting yes and the rest of them not there to vote so it's really not showing their position on a particular issue so --

MS. SMITH: Would you rate the Patriot Act then?

MS. WATERS: I'd have to go back and check our scoreboard.  It's available on EagleForum.org, if you want to look at all the votes we score.  

MS. MURPHY: The gentleman in front.  Yes, you.

MR. MOORE: My name is Richard Moore and I have a question for Congressman Barr.  In your prior remarks Congressman you said that the Patriot II had provisions for the FBI having formal authority to infiltrate and monitor citizens' abortion services.  I wonder if you could comment a little bit more on other provisions what would  (indiscernible) infringe on religious liberties.

MR. BARR: Well there are a number of provisions that would apply generally.  As has already mentioned the provisions in Patriot and now in Son of Patriot are not limited to terrorist activities or crimes involving terrorist activity, they go far beyond that.  Many of the provisions apply generally to criminal law; others apply to this new expanded definition of terrorism that takes into account so called domestic terrorism.  So virtually all of the provisions in Son of Patriot would apply and could be used against individuals who are involved in the exercise of their First Amendment rights.  The loosened standard for example for electronic surveillance or surveillance of e-mail or internet usage if somebody is engaged for example in communicating with regard to protesting at an abortion clinic and they are involved because of their religious beliefs, this act could subject them to the government looking at their records, the government surveilling them under the much looser in foreign intelligence standard and so forth.  And so that's the concern here, not just that the standard for surveilling and infiltrating religious groups would be loosened, but all of these other provisions because they loosen the standards generally could in fact be used to target somebody or gather information on somebody for the exercise of their First Amendment beliefs.

MS. MURPHY: Tom.

MR. BRUNE: Yeah, Tom Brune, Newsday.  Would you please tell me if you've contacted Senator Hatch this week about your concerns about the repeal of the Sunset Provisions and what kind of response you may have gotten?

MR. KEENE: We just learned of this yesterday and we're contacting him today, so we haven't yet there was talk about bringing it up later this week or before they adjourn.

MS. WATERS: Yeah I think we sent a letter to the Hill.

MR. NORQUIST: Same thing, haven't yet but we will do it today.

MR. BRUNE: And if I could to a follow.  Have you gotten in touch with Attorney General Ashcroft, and have you met with him about any of your concerns?  I'm just assuming since you knew him as a Senator, you might know him as an Attorney General and have some access there, and what is his response.

MR. BARR: Well I do know John Ashcroft, knew him as a Senator, know him as Attorney General, consider him a friend, consider him a man of good will.  I have not met with him.  I have communicated with him on a number of occasions, sent a number of letters.  At the one occasion when I did meet with him informally, not on this subject specifically, but he referenced the fact that he knew about those concerns and considered them to be reasonable concerns.

But as I say his job, and this is where the disagreement is and there is a tendency to think when -- on the part of some to think that this is some sort of plot by the Attorney General or the Administration when in fact he sees his mission from a different perspective than we see it from.  And on these things we think he's wrong and so therefore he knows that we're opposed to much of what he's proposing and that we'll fight it in spite of our respect for him and indeed my personal friendship with him.

MS. MURPHY: I respectfully disagree a little bit because --

MR. BARR: There is a plot.

MS. MURPHY: -- I think, no.  It's no longer paranoid to feel paranoid.  But I think the Attorney General takes a sworn oath to uphold the Bill of Rights and the Constitution and he is viewed as the highest officer within the Executive Branch entrusted with the obligation to make sure that the Executive Branch behaves in a constitutional manner so I think the Attorney General is abandoning that part of his responsibility and seeing himself almost completely in the role as chief law enforcement officer and a chief of police for the United States which I think is a dangerous, you know, abandonment of his ultimate responsibility.  Over the years, we've counted on attorney generals to challenge their presidents, to make sure that the filings in the Supreme Court uphold the rule of law.  And the ultimate law in my view is the Constitution and Bill of Rights.

MR. KEENE: That's exactly the point that I made in my initial remarks, that they all take an oath to the Constitution, that all of them tend to look, tend to prioritize differently than we think that they should.  Congress does the same thing in times of crisis and so do the rest of them.  That's why we're here to complain. 

MS. MURPHY: Yeah, but I think that when the Attorney General does it, it's the most dangerous and powerful person who ignores it in the entire government, but I think we are basically on the same page it's just I guess a question of degree.  Yes.

MR. CLARK: Yes, Drew Clark, National Journal's TechDaily.  It's all well and good for privacy groups and conservative groups to criticize the actions of the Attorney General, but of course he serves at the pleasure of the President, and I'm wondering what it would take for each of your groups to begin to oppose President Bush for the measures he's taken against the civil liberties of individuals through these actions we've been speaking of.

MR. KEENE: On those measures we've written to the president we have communicated strongly to people at the White House our views on a lot of these issues.  Some that have been discussed here and some others as well.  Does that mean that we oppose the President?  No, we oppose good people doing bad things and that's what politics is about.  

MS. WATERS: I would also add to that that some of these ideas were old ideas and yes you have President Bush is a new president, John Ashcroft is the Attorney General, but there are people within these agencies that have been there for often decades.  And they know what they want to take off the shelf that was killed five years ago and that now may be palatable.  And your Congressman is also to blame for some of this, on CAPPSS II, as I mentioned.  They said to create a risk assessment system, so then that's what the administration is doing.  It's Congress' job to reinsert themselves into oversight.

MR. KEENE: There are no innocents in this debate, I've been involved with some other groups who say well we have to do is rely on the Congress.  If you look at what's happened, not only this time but at other times usually the administration of whatever party will come up with a bad proposal and Congress will make it worse when you get into an emergency situation.  So this is something that regardless of party and regardless of branch has to be fought because I think that over time the American people have the sense to force their views and values on their elected officials.  And indeed, as Don Young's comment reflects, when Congressmen and others look back at this, a lot of them are going to say we acted in haste, we've got to do something.  We've go to be there to say, yes do it.  

So I think it's going to be tougher, as you know while the Congress may not have killed the Total Information Awareness System it may still have some life to it.  Dick Armey and others did kill the TIPS program.  None of that would have happened in October of 2001, but now I think that there is some balance being regained and I think Congress and others are looking at these things with some degree of skepticism and some degree of realizing that their responsibilities lie not just on the security side but also on the individual liberty side.  I think that Jim Sensenbrenner, Chairman of the House Judiciary Committee among others are doing that and I think that that's going to make it tougher.  

But as Lori pointed out, law enforcement -- a lot of these are old proposals.  They're coming up with new ones.  When cops whether they're the Attorney General or whoever sit around the table and say you know if we could only do that, why don't we ask for that one.  They're going to do that now.  They're going to do it next year, whether there's a crisis or not, and the year after, and they're liable to succeed during times of crisis.  If we know one thing, it you go back through our history, it's that this isn't going to change.  It's more dangerous today because the crisis has pushed more people to do more and because they have the technology that they never had before which is a real sort of qualitative change in what can be done.  But these threats are with us forever, they're with us whenever there's a crisis, they're with us whichever party's in power, they're with us regardless of who controls the Congress and that's why it's important that whoever recognizes the problem raise it and raise it loudly and get people to think about it because if they do think about it they can step back.

MS. MURPHY: This gentleman had his hand up.

MR. TAPPER: Hi, Jake Tapper, Salon.com.  I guess the subject of a lot of these questions is as Mr. Norquist mentioned Republicans control the White House, both houses of Congress.  You are not a group of uninfluential people, and I guess kind of the subtext for questions about your rating system, whether or not you've spoken to Mr. Hatch or Mr. Ashcroft is, while I don't think anybody doubts the sincerity of your concerns, how seriously should we hold them?  Mr. Norquist, I guess I'll pose it to you because you're known as being -- as having an ear in the White House.  Have you talked about this with Carl Rhodes, and how serious should we take these concerns that you're expressing today being that obviously you guys are all big supporters of President Bush in some of the other arenas and you don't want to hobble his chances in 2004?

MR. NORQUIST: You can't walk into this White House and say if you don't give us this we won't support you for re-election because that's not credible.  But you do talk to friends and to people who you have great admiration for and walk through them the importance of civil liberties, and this is not an administration that's hostile to it, it's just busy doing a lot of things and it has pressures in the other direction.  Everyone lives in terror that something bad will happen and gee if the cops had asked for this one power and you didn't give it to them and now it's all your fault that something bad happened.  So I understand the politicians have tremendous pressures in the other direction, and we're just trying to work to stress the importance of privacy, the importance of civil liberties consistent with fighting against crime and terrorism.  And yes, we will continue to work with our friends in Congress, with our friends in the administration to make this case and you just have to keep at it.  Yes it's serious, yes it's important.  It's not the 15th issue we're working on it's one of the -- it moves to one of the top issues as people talk about Patriot II, as people talk about dropping the Sunset Provisions on Patriot I prematurely.  I mean why in the world would you not wait until 2005 and find out what does and doesn't work?  What's the hurry?  The only reason to hurry up and do it now is because you think in 2005 people will look back at it and say let's not re-up them, and that's kind of frightening.  

MR. TAPPER: If I could just follow up.  I guess it just seems like you guys would have the power to influence the administration to not drop the Sunset Provision.

MR. KEENE: Perhaps it means that we're not as powerful as you think we are.

MS. MURPHY: Yes.

MR. SMITH: Christopher Smith, Salt Lake Tribune.  Do you have any insights on perhaps the ideological morphing that's going on with Senator Hatch who you know was elected in Utah on very much a Reaganist platform of getting government off the backs of the citizens and is this an example of what you were talking about, Mr. Keene, the compartmentalization of ideology that's going on here, that on one sense government should be off our backs but in another sense government should be looking over our shoulder?  What kind of ideological morphing is going with him do you think?

MR. KEENE: Well, I don't think there's been any ideological morphing.  I think that what you've got and this is -- you've got Senator Hatch as the Chairman of the Committee in the Senate, the Justice Department is always saying this and that or the other and in fact this -- this is the worst part of what comes here is the reason that this is being threatened by the Senate leadership is to try and keep some other amendments off another bill that's going through and we were talking before that you have to be careful what you threaten, you might get it.  Because it's being treated -- this is all taking place in the Senate right now for tactical reasons to try and force other things to happen.  That's very dangerous because sometimes it happens but it's -- no I don't -- I think that Senator Hatch over time has done a fairly good job balancing some of these different concerns in his job, but I think this is a mistake and it's a mistake that some in the administration would probably like to have for the very reason that Grover mentioned and that the Senate is taking up -- the Senate leadership -- or Senator Hatch and others because they think they can extract something else on the other side with it.  And I think that puts us in a dangerous situation and brings this whole thing up before certainly we expected it to come up.

MS. MURPHY: You had your hand up.

MS. MITTELSTADT.  Hi, Michelle Mittelstadt with the Dallas Morning News.  The Attorney General suggested to Congress recently that this Patriot II proposal is not an endorsed plan by the administration that's waiting to go up to the Hill all cooked as it is right now.  The question that I have is how viable do you view this?  I mean is this something that you think is going to be rolled up to the Hill soon, and also as a follow-on the Sunset Provision will be attached to this FISA legislation, could you speak to this FISA bill that's also pending, if you concerns about that?

MS. MURPHY: Mr. Barr.

MR. BARR: Based on past history of various administrations when draft legislation such as the Son of Patriot that we've now seen are first denied and then they surface, where there's smoke there's fire.  So we are very concerned that this is a proposal, a great deal of work has already gone into it.  That means there's a vested interest on the part of those who drafted it to ensure that it goes through.  These things sometimes take on a life of their own.  But, given the fact that some of these provisions are provisions that were contained in the original draft of Patriot, we anticipate that we will see them again.  We are very worried that it will surface in some way relatively quickly.  So we do anticipate, at least speaking for myself, I do anticipate that it is in fact a very viable draft piece of legislation and there probably are those who are simply waiting for the appropriate moment to send it up to the Hill as a formal proposal.  We know that a number of discussions have already taken place.

MR. KEENE: It would be (indiscernible) not to do it, Jake was suggesting.

MS. MURPHY: You had a follow-up question about FISA.  Are you talking about the Kyl/Schumer FISA or the FISA that was in Patriot I?

MS. MITTELSTADT: Kyl/Schumer.

MS. MURPHY: Tim would talk briefly -- what was your  question about the -- this is Tim Edgar.

MR. EDGAR: Hi, I'm Tim Edgar I'm Legislative Counsel with ACLU and I'm handling this Kyl/Schumer bill.  And basically we're concerned about the Kyl/Schumer bill because it eliminates the foreign power requirement which is the basic --

MS. MURPHY: Tim, hold on one second.  Your question was about the Sunset Provision, right?

MR. EDGAR: Oh the Sunset Provision.

MS. MITTELSTADT: No, it was a broader --

MS. MURPHY: Oh it was a broader, go ahead, I'm sorry.

MR. EDGAR: Right, and that's the basic bargain that FISA was.  It was saying you can have -- you know wiretapping is done under a whole different -- general wiretapping is done under a whole different law, Title 3 that requires probable cause of crime.  And the whole idea of FISA was that sometimes with intelligence wiretapping we don't have that information and so they said well you have to show something, you have to show probable cause of a connection to a foreign power.  And that's what this FISA bill would eliminate with respect to non-U.S. citizens who the government thinks are possibly lone terrorists.  Our concern is really you're undoing some of that basic bargain, that you're undoing the Constitutional underpinnings with FISA.  And just in terms of the status, Senator Hatch did threaten, you know to offer this repealing of Sunset Provisions of Patriot I in order to try to prevent Senator Feingold from offering an amendment to Kyl/Schumer and that seems to have been successful.  My latest information is that Senator Hatch has dropped all his amendments, they were seen as, widely on the Hill as being completely over the top.

MS. MURPHY: That doesn't mean you shouldn't call.

MR. EDGAR: Doesn't mean that they shouldn't call to make sure that that's true.  And that there will only be one amendment offered Senator Diane Feinstein is going to try to offer an amendment to narrow that bill.

MS. MURPHY: Thanks, Tim.  Yes.

AUDIENCE QUESTION: What is the reaction of the panelists to the issue of civil liberties and surveillance of either resident aliens or immigrants who are not documented in the United States, of course the Constitution protects persons and not American citizens, but conservative groups have often made a distinction there?  I was wondering if you could speak to this issue and whether you agree with the ACLU and others that there needs to be respect for the privacy rights of
resident aliens who are not citizens and others who are not citizens in the country.

MS. MURPHY: Go ahead.

MR. NORQUIST: I think we all have different views on that.  I tend to believe that non-citizens prior to the time that they achieve U.S. citizenship are here as a privilege and that they should not be accorded all of the rights that they would get and be guaranteed as a citizen.  Other people feel differently --

MS. MURPHY: We certainly do.

MR. NORQUIST: -- on that and I recognize it, but we do not believe that they have, or should have the same rights as citizens.


MS. MURPHY: Mr. Barr.

MR. BARR: I think you do indeed have to look at the language of the Constitution and the Bill of Rights and I think the founding fathers, the drafters thereof, were very careful.  When they meant citizens they used the word citizens, if they meant something broader they used the word persons.  And I think we do need to pay very close attention to that, the only category that I would see that would be outside of the guarantees and the limitations for example that are placed on Title 3 wiretaps or other surveillance measures would be those who are in this country illegally.  They, I don't think, should be considered persons in the context of Constitutional guarantees because they did not enter this country with the benefit of doing so lawfully.  But other than that, I do think that the distinction is an appropriate one, and there are certainly emergency measures such as involving foreign combatants.  If one truly is a foreign combatant in a time of war, I think special procedures can apply there but so far the use of this concept of enemy combatant really has been somewhat unclear by the administration.

MS. MURPHY:  Lori.

MR. KEENE:  If I could comment.

MS. MURPHY:  Sure.

MR. KEENE:  Because that brings up the --

MS. MURPHY:  But I also want to give Lori a chance to respond.

MR. KEENE:  -- a very dangerous area --

MS. MURPHY:  Go ahead.

MR. KEENE:  -- a very dangerous area.  I mean it is even proposed that you could lose your citizenship now --

MS. MURPHY:  Under Patriot II.

MR. KEENE:  -- without the intent of aiding terrorists, if you were to give money for example, to a group that was listed as a terrorist group unknown to you.  I don't know what you become a citizen of, but under the proposals you could actually lose your U.S. citizenship, and I think that's absurd.

MS. MURPHY: Lori.

MS. WATERS: I just wanted to mention that I tend to agree with David on the issue, and in fact Phyllis Schlafly, who is president of Eagle Forum, has been very straightforward and on record that we believe that border security and immigration enforcement are the better and more effective solutions rather than violating the civil liberties of U.S. citizens.  

MS. MURPHY: You know, one of the things that I -- the ACLU has many reasons why it's concerned about these provisions.  But one of the things that I ask my conservative colleagues to look at, when you combine the potential Patriot II to give the Attorney General the power to strip citizens of their citizenship and you place them in a legal limbo and then you combine that with putting undocumented individuals in a system where they are no guarantees of due process, then you're creating a huge class of people that fall outside of the Constitution and I think we want one rule of law in the United States.  Even if we believe that people have acted illegally we still give criminal defendants certain rights to defend themselves and innocence until -- we've got to look at things like the right to counsel and all of the other due process questions that are raised when you expand the number of people who are beyond the reach of the Constitution, Bill of Rights and that's just a concern, but one of many.

AUDIENCE QUESTION: To any of you that would be interested in answering this, given that many of you were supportive of -- very supportive of John Ashcroft's nomination as Attorney General and given that the Justice Department has been the author of both Patriot I and what appears to be moving as Patriot II.  I'm wondering how accountable you hold Mr. Ashcroft, whether or not you would support him again given the chance or whether or not you think that any person in this job at this time in history would have pretty much done the same thing?

MR. BARR: I really prefer not to focus on individuals, to me this is not a problem with an individual.  What we have here, I believe is very much an institutional problem.  This is a problem that we see regardless of who the Attorney General is; we see it regardless of which party is in power.  Many of the same proposals that we saw in Patriot I, for example, had been proposed during the Clinton Administration, some of them even before that in prior Republican Administrations.  

So I think it is the better policy here to look at the substance of what is going on here, recognizing that it isn't any one particular Attorney General, it's a much broader issue than that, and if we hope to accomplish what we hope to accomplish here, and that is to first and foremost have a legitimate, extensive public dialogue on these matters so that the American people know if we're moving in the direction of a 1984 society, at least we're going to do so consciously and not have it foisted on us in secret.  Secondly, to have a legitimate debate about existing government powers before we move into the area of new government powers.  And thirdly is to stop many of these proposals.  If we're going to succeed at that, I think we need to focus on the issues and the substance and fight them rather than focus on a particular individual.

MR. NORQUIST: Let me say that Ashcroft was a Senator, I worked with him on some civil liberties issues against some of the grabs from the Clinton years.  If you'd asked me to pick a Senator who was most sympathetic to our concerns I would have offered Ashcroft as one of the top guys.  So I do think it's the position and not a personal thing.

MR. KEENE:  I agree with that.

MS. MURPHY: All right, Tom, go ahead.

MR. BRUNE: I want to follow on that.  He's the guy who, for Patriot I, said I want this passed in a week.  That didn't allow any kind of debate.  He's the one who is consistently pushed these issues personally, beyond the institutional bounds.  I mean he has made this his personal position on all these points.  And for you now to say it's the institution, not the person, many of you were the same that said Janet Reno was doing things very wrong and maybe you were right.  You took specific objection to campaign finance and these other issues.  You said she did not do the job properly.  You made it a very personal thing.  It was not an institutional thing.  Why is it now an institutional thing when it was a personal thing back then?  I don't understand.

MR. KEENE: I fought with John Ashcroft for changing his position on some of these things, some of these things that when proposed when he was in the Senate he was against and as Attorney General he was for.  We would all like to think that had we been in those positions, we would have been consistent.  But that goes to the very institutional point that Bob is making, we could fault him for pursuing his new job and his new mission with too much enthusiasm if we wanted, but I suspect that others in that same job, and with that same mission would act similarly.  I think that's the point.  Yeah, sure if the Attorney General personally went to the Congress because it's hard for him not to it personally, but he did it because he was the Attorney General, we would have hoped that he would have -- that he would have thought about his previous mission and the previous perspective he had on these things and incorporate those into the new job.  We would like to think that he would have done that, maybe we would like to think that if we were in that position we would do it.  But the fact that he didn't is a reflection of the institutional pressures and the institutional differences that are at play here, and I think that was Bob's point. 

MR. NORQUIST: Congress didn't have to do what he asked --

MR. KEENE: There are no clean hands in this as I said earlier.

MR. NORQUIST:  -- I asked Feingold why we didn't get more help out of the Democratic Senators, I was at a dinner party he pointed across the table at Daschle and said Daschle told us to fold.  The whole bunch of guys were busy folding and kicking the can down the street and letting other people deal with the fall out.

MS. MURPHY: You first and then if --

AUDIENCE QUESTION: You all seem to agree that some deeper analysis is needed to find out what works and what doesn't work in the current law, but I'm wondering if that's possible given the Justice Department's unwillingness to provide the information?  I mean they've rebuffed Congress on several occasions --

MR. KEENE:  That's why you don't want to make it permanent and that's why you don't want to go further unless you get that information.

MR. BARR: It's really a question, I think of Congress reasserting its proper oversight role.  Now is it difficult to get Congress to do that, yes.  There are many concerns that face every committee, many concerns from back home that face every member of Congress and every Senator.  These are very complex issues.  They are not those type of issues for which there is a ready, informed constituency out there.  Many citizens, their initial reaction to raising these concerns is, well I haven't done anything wrong, therefore what do I have to worry about.  It takes a little bit of explaining to explain that every one of us has something to worry about because every one of us is subject to the loosened standards for electronic or Internet surveillance under these proposals.  Every one of us is subject to being a criminal under this type of legislation because we simply support an organization that somebody believes supports something that is against a government program or policy.  That's why it's so difficult to get Congress to really exercise strong, consistent oversight.  

But that's where we really can have an impact is dealing with Congress, making sure that there is proper oversight so that these laws don't get passed without full vetting so that if something is passed that needs to be changed we do so.  It's only through that oversight process, Chairman Sensenbrenner understands that, that's why he sent forward to the Attorney General many months ago a list of 50 questions signed also by ranking member John Conyers, and the response of the Department has not been terribly forthcoming on that.  Congress needs to hold any administration, any Department's feet to the fire.

MS. MURPHY: I agree with them, and I just want to add to what Congressman Barr said, Chairman Sensenbrenner is on record saying that the Attorney General has been one of the most recalcitrant Attorney Generals that he's ever seen during his tenure and he really was infuriated by the Attorney General's lifting of the Attorney General guidelines guiding FBI domestic investigations.  And he asked the Attorney General to come to the Hill, but there's a process that the Attorney General has to provide his testimony 24 hours in advance and the Attorney General refused to that, so the Chairman cancelled the hearing and the Chairman seems to be standing for the proposition that he's not going to be mistreated, but I know that later this month, the House Judiciary Committee is planning to hold oversight hearings and the Attorney General will come forward and that will be a time where it will be a point of demarcation where we'll be able to see whether or not the Committee is actively engaged in aggressive oversight of the Department and I think that there is a level of bi-partisan concern on that House Judiciary Committee that is palpable.

The other thing is that I think that since the U.S.A. Patriot Act has been passed there have been over 70 local jurisdictions that have passed resolutions saying that the U.S.A. Patriot Act has gone very far and some of these resolutions have been passed in places like Northern Florida, Alaska.  It's not just the San Francisco-type communities that have passed these resolutions, packaged them and sent them to their members of Congress.  

So when you've got local elected officials who are willing to go on record saying that the Patriot Act went too far, I think House members in particular are going to be concerned because that's usually the pool of people who end up challenging them for their seats.  So I think things have changed the further out from 2001 that we've come.  Veronique.

MS. PLUVIOSE-FENTON: Hi, Veronique Pluviose-Fenton with the Nation's Cities Weekly.  I'm wondering whether the panel would like to answer a question regarding the new order that was issued by the Justice Department in July.  While they refused to issue it, they merely made mention that it would mandate local governments to enforce immigration laws pursuant to the Patriot Act and -- Can you not hear me, Mr. Keene?

MR. KEENE: Yes, we in fact, Grover and I at the time had signed a letter objecting to this and I don't think it ever was -- what they did was they were trying, and it became a very -- they had decided they wanted local police to have the authority to do that.  The problem they had is there is no grant of authority that would have the local police do it.  So there was a memo that came out within the Justice Department from the Legal Counsel's Office saying that there was an inherent power on the part of local police to enforce all federal laws, which is -- so you can envision the squad car pulling up to the place and enforcing the OSHA laws and everything else.  

Our position was that if they want -- if this is something they and the local police wanted to do, and the local police by and large didn't because it would have amounted to an unfunded mandate but then they required a grant of power not the finding of something that had never existed before --

MS. PLUVIOSE-FENTON: But I --

MR. KEENE: -- and my understanding is that that never went forward.

MS. PLUVIOSE-FENTON:  Well, actually there was a -- that did not forward as they proposed to -- as they had proposed --

MR. KEENE: Right.

MS. PLUVIOSE-FENTON:  What they have done instead is they're working with specific jurisdictions and trying to figure out how to work with different states.  To my knowledge, the only state that has signed on to that agreement is the State of Florida; no other jurisdictions would comply.  I am concerned, however, what this means for the Justice Department in terms of trying to mandate local governments to carry out what are essentially federal functions, particularly if those federal duties are being mandated, but they're doing it by circumventing Congress.  And so I just wanted to get a sense of what the conservative view would be --

MR. KEENE: We've objected to that from the very beginning.


MS. PLUVIOSE-FENTON:  -- and in addition I wanted to ask a couple of follow-up questions as it relates to.  I recall a very active Government Reform Committee -- Oversight Committee, primarily at the House side but to some extent at the Senate side.  I understand Brider Lofke holding a hearing later, at the end of the month.  Is there anything that will -- is planned to happen at the Government Reform Committee and also are you -- is there anyone in the panel trying to work with, I don't know, the liberal media perhaps to try to raise some of these issues perhaps with offerings at the Fox Networks other networks to try to really pinpoint what is really happening to the rights, not only as it relates to American citizens, but also how local government officials and local law enforcements are essentially being dragged to carry out some of these activities?

MR. KEENE:  You know, and Bob may want to comment on the different jurisdictions, but I will say this, you know different people rise to the occasion under different circumstances.  I think that in terms of oversight that at this particular time in our history one could not to better than to have Chairman Sensenbrenner at the House Judiciary Committee.  He is not somebody who can be toyed with by the Executive Branch or anyone else.  

MS. MURPHY:  Do so at your peril.

MR. KEENE:  I think that as time goes on that you'll see Sensenbrenner and his committee play a very key role in all of this, because he's there, he's got the power, and he understands the need for this kind of oversight so for that I can't speak to the reform committee --

MS. MURPHY: Congressman Barr.

MR. KEENE: -- it has to be done at Judiciary I would think.

MR. BARR: Chairman Dan Burton, who had served for the prior six years as Chairman of the Government Reform Committee and I served for the last Congress as his vice-chairman for that committee was indeed a very proactive chairman of the Government Reform Committee under both administrations.  His interest in ensuring that the laws that Congress passed are being implemented fully and consistently with Congressional intent applied equally to Republican and Democratic administrations, and I think he has a very commendable track record in that regard.  He is no longer Chairman of the Government Reform Committee, the new chairman is Tom Davis of Virginia and I can't speak to his priorities since I'm no longer on the committee.  But I think your question is a very appropriate one because you need to have a Government Reform Committee to look at certain of these issues in addition to the direct substantive oversight by the, in this case, the Judiciary Committee.  And if you lose either one of those you're not having comprehensive oversight.  Therefore I do think it's important that both committees look at aspects of this.

MR. KEENE: Let me briefly respond to the second part of your question here.  Lori Waters, Bob Barr, Grover Norquist, and I have been writing and speaking, our organizations have been taking positions.  The question that you asked about the Justice Department finding of this inherent power of the local police, I think we were the people who first raised it publicly.  You can go to the Eagle Forum web site or to any of the others, and you can review our press releases, our writings and what we've done, and the positions we've taken.  We're doing everything that we can, this isn't the first time we ever popped up.  She didn't just say let me find some goofy conservatives who could agree with me.  She knew we were goofy a long time ago.

MS. MURPHY:  Some people think I do, but --

MS. WATERS: Let me just add a little bit to your first question, we do believe that local police officials should cooperate with immigration enforcement, at least those of us at Eagle Forum believe that, and if Congress wants to take up legislation giving greater empowerment to local officials to enforce the law to keep people, law breakers, off the streets and that would include illegal aliens, then that would be a bill that Eagle Forum would support.

MS. MURPHY: We could talk for a much longer time, I want to thank my panelists first of all for being here with us today and contributing to a stimulating conversation and thank members of the press and audience for being here today.  Thank you.


(Whereupon, the proceedings were concluded.)

