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Dear Governor Schwarzenegger and Director Shewry:

We are writing on behalf of the American Civil Liberties Union
(ACLU) and the Drug Policy Alliance to demand that you immediately
reinstate implementation of the California Department of Health Services
(CDHS) Medical Marijuana Program and the issuance of identification
cards to qualified patients and their primary caregivers.

Last Friday afternoon, July 8, 2005, CDHS posted on its website a
press release and a letter to all County Health Directors stating that you
were suspending the implementation of the Medical Marijuana Program
and the issuance of medical marijuana identification cards to qualified
patients and their primary caregivers. According to that press release,
CDHS has requested from the Attorney General a formal legal opinion
regarding whether, “in light of”” the June 6, 2005 U.S. Supreme Court
decision in Gonzales v. Raich, continued operation of California’s
Medical Marijuana program would aid and abet individuals in committing
a federal crime.

Your decision to suspend the medical marijuana program and
issuance of identification cards on the basis of Raich is completely
unfounded and a clear violation of California law for several reasons:

1) The CDHS does not have the authority to “suspend” duly-
enacted state law on the basis of a perceived conflict with federal law;
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2) state employees implementing and enforcing state medical
marijuana laws, including the identification card program, are not in
violation of federal aiding and abetting laws;

3) Attorney General Lockyer has already issued several official
statements affirming the continued validity of California state medical
marijuana laws after the Supreme Court’s decision in Raich, and ordering
that California state and local peace officers may not refuse to abide by
those state laws on the basis that they conflict with federal law, and;

4) CDHS concerns about providing patients with a “false sense of
security” and maintaining confidentiality of state records provide no legal
basis for your unilateral suspension of duly-enacted state medical
marijuana laws, since it is for the legislature, not CDHS, to determine if
changes to state law are warranted to better inform patients of risks under
federal law or protect patient information contained in state or county-
maintained records.

Unless you have resumed implementation of the Medical
Marijuana Program and issuance of identification cards in compliance
with California Health and Safety Code sections 11362.7 et. seq. and
issued a public statement to this effect by 5:00 p.m. July 19, 2005, we will
take appropriate legal action.

CDHS Does Not Have The Authority To “Suspend” State Medical

Marijuana Laws.

CDHS does not have the authority to unilaterally declare
California’s medical marijuana statutes unenforceable, or to refuse to
enforce those statutes, on the basis of agency concerns about federal law.
Article III, section 3.5(c) of the California Constitution provides that, “An
administrative agency, including an administrative agency created by the
Constitution or an initiative statute, has no power ... to declare a statute
unenforceable, or to refuse to enforce a statute on the basis that federal law
or federal regulations prohibit the enforcement of such statute unless an
appellate court has made a determination that the enforcement of such
statute is prohibited by federal law or federal regulations.” See also
Lockyer v. City and County of San Francisco (2004) 33 Ca.4th 1055.

The determination of whether or not there are conflicts between
federal and state law can be made only by an appropriate appellate court.
CDHS has mandatory ministerial duties under Health and Safety Code
section 11362.7 et. seq., and has exceeded its authority by suspending
implementation and enforcement of a duly-enacted state law absent a
decision from an appellate court. While you may certainly request a
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