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FOR THE WESTERN DI STRI CT OF PENNSYLVANI A
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HOVESTEAD, INC., et al.
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N N N N N N N N N N

Def endant s.
MEMORANDUM IN SUPPORT OF THE ISSUANCE OF A
TEMPORARY RESTRAINING ORDER AND/OR PRELIMINARY INJUNCTION
I. INTRODUCTORY STATEMENT
Plaintiffs are The Second Bapti st Church of Honestead,
Inc. (hereinafter referred to as “Second Baptist”), a
predom nantly African-Anerican Baptist congregation,* and
several church menbers. Plaintiffs challenge the decision of
t he Defendants, Borough of West Mfflin and a West Mfflin
muni ci pal zoning official, to deny Second Bapti st an occupancy
permt that would allow it to purchase, occupy and use an
exi sting church in the Borough as a church. Plaintiffs base
their request for a tenporary restraining order and/or a

prelimnary injunction upon the Religious Land Use and

! Verified Civil Action Complaint (hereafter “Complaint”)
191, 21.



Institutionalized Persons Act (hereinafter referred to as
“RLUI PA"), 42 U.S.C. 82000cc, et seq., as well as the free
exercise clause of the First Amendnent to the United States
Consti tution.

The church buil ding and property Second Baptist w shes to
purchase and occupy in West Mfflin is currently owned by
Grace Christian Mnistries, Inc.,2 a church with a
predom nantly White congregation.?®* Although Defendants had
previously issued a church-use occupancy pernmt to G ace
Christian,* Second Baptist’s application for an occupancy

permt to use the property for a simlar purpose was

2 Complaint at Y41. Second Baptist and Grace Christian
have executed an agreenent for the sale of Grace Christian’s
property in West Mfflin. Id. 142. Second Baptist has
secured the necessary financing for its purchase of the
property. Id. 148. The real estate closing cannot occur,
however, until Second Bapti st obtains an occupancy pernmt for
the property. I1d. 162.

8 Complaint 115, 49.

4 Grace Christian was granted a conditional use occupancy
permt in 1998 to use its West Mfflin property as a church.
Complaint 1149, 60. Conditional uses are permtted uses under
Pennsylvania law. 53 P.S. 810107. According to the
information available to Plaintiffs, Defendants attached no
conditions to Grace Christian’s use of its property.

Condi ti ons inposed upon the use of land, or in this case the
| ack of conditions, run with the | and and are not dependant
upon a particular owner or occupant. See, Kulak v. ZHB of
Bristol Twp., 563 A.2d 978, 980 (Pa. Crmw. Ct. 1989).

2



perenptorily denied.> Defendants’ denied Second Baptist’'s
occupancy permt application wthout any explanation, despite
the fact that controlling state law requires the nmunicipality

to provide reasons. 53 P.S. 84104 (a).

Def endants’ refusal to issue Second Baptist an occupancy
permt inmperm ssibly burdens the exercise of Plaintiffs’
religion. Wthout the Grace Christian property, Second
Bapti st cannot effectively conduct its religious activities in
West Mfflin.® Because it has outgrown its current church
bui l ding in Honestead, Second Baptist is unable to accommopdate
all of its nmenbers’ religious needs and it has had to postpone
and/or limt church programs and activities.” Furthernore,

Def endants’ refusal to issue an occupancy permt jeopardi zes
Second Baptist’s purchase of the Grace Christian’s Church.?
Def endants have neither articulated a basis for treating
Second Baptist differently than Grace Christian in the award
of an occupancy permt nor offered a justification for the

i npedi nent they have erected to the exercise of Plaintiffs’

5> Complaint {Y54-55.
¢ Complaint {77-78.
" Complaint (177-83.

8 Complaint 62.



religion.?®

II. THE STANDARDS FOR ISSUING PRELIMINARY
EQUITABLE RELIEF

I n considering a request for prelimnary injunctive
relief, the court is to be guided by four factors: (1)
Plaintiffs nust establish the likelihood that they wll
prevail on the nmerits of the underlying claim (2) that they
are suffering irreparable injury as a result of Defendants’
conduct; (3) that any harm to Defendants through the issuance
of an injunction is outweighed by the continuing harmto
Plaintiffs; and (4) that entry of the injunction is in the
public interest. American Civil Liberties Union v. Reno, 217
F.3d 162, 172 (3d Cir. 2000) (citations omtted); Allegheny
Energy, Inc. v. DQE, Inc., 171 F.3d 153, 158 (3d Cir. 1999).

I n the ensuing discussion, Plaintiffs denonstrate their
entitlenment to prelimnary injunctive relief by applying the
governing prelimnary injunction standard to the issues and

facts of this case.

III. PLAINTIFFS ARE LIKELY TO PREVAIL ON THE
MERITS OF THEIR CLAIMS

VWile Plaintiffs have pled nunerous clainms, they limt

argument to two causes of action for purposes of obtaining a

® Complaint {{54-55.



prelimnary injunction: RLU PA and the First Anmendnent’s free
exercise clause. The two clainms are simlar. Both prohibit
di scrim nation based on religious beliefs, and the respective
anal yti cal processes are roughly equivalent. Differences are
not ed where appropriate. Under either claim however,

Plaintiffs are likely to prevail on the nerits.

A. Defendants’ Refusal To Grant Second Baptist
An Occupancy Permit Violates RLUIPA

1. Overview of RLUIPA

Af t er unani nous passage by both houses of Congress,
President Clinton signed RLU PA into | aw on Septenber 22,
2000. Cottonwood Christian Center v. Cypress Redevelopment
Agency, 218 F.Supp.2d 1203, 2002 W. 1827845 *12 (C.D. Cal.
2002). RLUIPA preserves the right to use land for religious
purposes. It requires courts to subject |and use regul ations
substantially burdening religious exercise to strict scrutiny.
Id. RLU PA' s provisions apply to progranms and activities
receiving federal financial assistance and where | ocal
procedures permt the governnent to make “individualized
assessnents of the proposed uses for the property involved.”
42 U. S.C. 82000cc (a)(2)(A)and (C).

Speci fically, RLU PA prohibits governments from

regul ating land use in such a way as to substantially burden



t he exercise of religion unless the burden both furthers a
conpel ling governnmental interest and is the |east restrictive
means t hrough which the governnmental interest can be advanced:

No government shall inpose or inplenent a | and

use regul ation that inposes a substanti al

burden on the religious exercise of a person,

i ncluding a religious assenbly or institution,

unl ess the governnent denonstrates that

i nposition of the burden on that person,

assenbly or institution -

(A) is in furtherance of a conpelling
governnmental interest; and

(B) is the least restrictive neans of

furthering that conpelling governnental
I nterest.

42 U. S.C. 82000cc (a)(1). Additionally, RLU PA mandates that

different religious groups be treated equally by government:

No government shall inpose or inplenent a | and
use regul ation that discrimnates agai nst any
assenbly or institution on the basis of
religion or religious denom nation.

42 U.S.C. §2000cc (b)(2).

The connection between | and use and the fundanental right
to practice one’s religion is central, as enphasized in the
Joint Statenent of Senators Hatch and Kennedy, RLUI PA s co-
sponsors: “The right to build, buy or rent such a space (for
churches and synagogues) is an indi spensabl e adjunct to the

core First Amendment right to assenble for religious



purposes.” Freedom Baptist Church of Delaware County v.
Township of Middletown, 204 F. Supp.2d 857, 862 (E.D. Pa.
2002); 146 Cong. Rec. S7774-01, Ex. 1. Thus, RLU PA was
enacted to prevent the inpairnment of religious freedomthrough
governnent restrictions on the use of property for religious
pur poses.

RLUI PA plaintiffs bear the initial burden of
denonstrating the existence of a substantial burden on the
exercise of their religion. Murphy v. Zoning Commission of
Town of New Milford, 148 F. Supp.2d 173, 187 (D. Conn. 2001);
aff’d, ____ F.Supp.2d ___, 2002 W 31015539 at *4 n.3. Once a
substantial burden is established, the burden of proof and
persuasi on shifts to Defendants to prove that the chall enged
action advances a conpelling governnental interest and that

there are no | ess

restrictive neans by which it could further that interest.
Id.("Once plaintiffs denonstrate the existence of a
substantial burden on the exercise of their religious beliefs,
t he burden then shifts to the | ocal governnent to show that
the chall enged action furthers a conpelling state interest by

the | east restrictive nmeans.").



2. Defendants Have Substantially
Burdened The Exercise Of
Plaintiffs’ Religion.

RLUI PA seeks to Iimt |and use regul ations that inpose
substantial burdens on religious exercise. The term
“substantial burden” is not defined in the statute. It is a
term however, that courts have interpreted previously.

Subst anti al burdens have been found where plaintiffs were
prevented from engaging in religious conduct; from having a
religious experience that is central to plaintiffs’ religious
bel i efs and where substantial pressure is applied to an
adherent to nmodify his behavior or beliefs. Murphy, 148
F. Supp. 2d at 188 (citations omtted). I|In Murphy, a nunici pal
governnment’s efforts to prevent nore than 25 people from
hol ding religious neetings at a private home were found to
substantially burden religion and the court issued a
prelimnary injunction under RLU PA. A substantial burden was
also found in Cottonwood Christian Center, 2002 W. 1827845 at
*17, where a church was prevented from building a worship
site. The court held that “[p]reventing a church from
buil ding a worship site fundanmentally inhibits its ability to

practice its religion.” Id.

It is apparent that Defendants’ refusal to issue Second



Bapti st an occupancy permt for the Grace Christian Church
substantially burdens Plaintiffs’ religious activities.?®
Plaintiffs have been denied the opportunity to | ocate and
conduct their mnistry in West Mfflin.* Due to the space
l[imtations of its current Honestead | ocation, Second Bapti st
is unable to offer its nenbers adequate facilities within

whi ch to hold such core religious activities as weddi ng and
funeral receptions.* Second Baptist has also had to suspend
its plans to expand its Bible study program?® and to postpone
devel opnent of a teen mnistry programas a result of

Def endants’ refusal to issue an occupancy permt.* Defendants
have effectively limted Plaintiffs’ ability to spread the
gospel in, and attract potential new nenbers from West

Mfflin.?s

Certainly, West Mfflin's refusal to allow Second Bapti st

to occupy and use an existing church building for church

10 Complaint (Y77-83, 87-93.
11 1d.

12 Complaint {925-27.

13 Complaint 1127, 78-80.

14 Complaint 127, 80.

15 Complaint 81-83.



pur poses i nposes a burden on religious exercise that is at

| east as egregious as the refusal to permt a church to build
a worship site. One court has already held that a refusal to
permt a congregation to build a church satisfies the

substanti al burden test and vi ol ates RLUI PA. Cottonwood
Christian Center, supra. And, as the court held in Murphy,

148 F. Supp.2d at 189:

Foregoi ng or nodifying the practice of one’s

religion because of governnment interference or

fear of punishnment is precisely the type of

‘substantial burden’” Congress intended to

trigger the RLU PA's protections,; indeed, it

is the concern which inpelled adoption of the

First Amendnent.

In light of the above, Plaintiffs have denpnstrated that

Def endants’ refusal to issue Second Bapti st an occupancy
permt plainly creates a substantial burden on plaintiffs’

right to practice their religion.

3. Defendants’ Refusal To Grant An
Occupancy Permit To Second Baptist
Discriminates Against Plaintiffs On
The Basis Of Religion Or Religious
Denomination.
In addition to restricting the circunstances under which
governnments may substantially burden religious exercise,
RLUI PA prohi bits governments frominposing | and use

regul ations that discrimnate “against any assenbly or

10



institution on the basis of religion or religious

denom nation.” 42 U.S.C. 82000cc (b)(2).

Plaintiffs have a high probability of proving at trial that
Def endants, in denying Second Baptist an occupancy permt,
have di scrim nated agai nst them on the basis of their
religion.

The property at issue is currently owned by G ace
Christian Mnistries, Inc. - a church. The property is
situated in an R-2 nedium density residential district.
Pursuant to Defendant West Mfflin' s zoning ordinance,
churches are permtted conditional uses in R-2 districts.

West Mfflin Zoning Ordinance, 8303 (B). West Mfflin issued
Grace Christian a conditional use certificate of occupancy in
1998, ** thereby allowing the property to be used as a church.

After contracting with Grace Christian to purchase the
West M fflin church property, Second Baptist applied for an
occupancy permt fromWest Mfflin.' Second Baptist’s
application specified that it would occupy the property for a

“church use.”® Since conditional uses run with the | and and

16 Complaint 149.
17 Complaint 50.

18 1d.
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enure to the benefit of subsequent | and owners, Appeal of

Barefoot, 263 A.2d 321, 322

(Pa. 1970),* the grant of Second Baptist’s application should
have been a routine matter. West Mfflin, however, denied the
application wi thout explanation.?°

Since West Mfflin had already approved use of G ace
Christian’s property as a church, its failure to articulate a
basis for denying |eave to another simlar-sized church to

occupy the land for the same purpose is highly suspect.

19 Pennsyl vania | aw provides for the equal treatnent of
speci al exceptions and conditional uses. Sheetz v.
Phoenixville Borough Council, 804 A . 2d 113, 115 n.5 (Pa. Cnmw.
Ct. 2002). Although the Barefoot deci sion concerns a speci al
exception, its holding would be equally applicable to a
conditional use. See, also, Kulak, 563 A. 2d at 980.

20 Complaint 1154-55. State law requires that permtt
application denials be acconpanied by a “brief explanation
setting forth the reasons for said disapproval and the manner
i n which the application can be corrected and/or nodified to
obtain the required approval.” 53 P.S. 84104 (a).

21 Complaint 60.

12



Second Bapti st has functioned as a church in neighboring
Honmest ead for ninety-eight (98) years.? There can be no doubt
that it is a legitimte, established church. The only

concl usion that can be reached fromthe circunstances
presented here is that West Mfflin is discrimnating agai nst
Second Baptist on the basis of either the church's

denom nation or the race of its nenbers.? West Mfflin's
preferential treatnent of Grace Christian over Second Bapti st
in the issuance of land use permts authorizing church
activities on property within the Borough is precisely the

type of religious discrimnation proscribed by RLU PA.

4, Defendant West Mifflin Is The
Recipient Of Federal Financial
Assistance.

Plaintiffs aver in their Verified Conplaint that
Def endant West M fflin, a Pennsylvania nunicipality, is the

reci pient of federal financial assistance.? Consequently, it

22 complaint Y19.

23 Complaint 160. A mpjority of Second Baptist’s menbers
are African-Anmerican. Id. Y21. The predom nant race of G ace
Christian’s nmenmbership was White. 1d. 115, 49. 1In this
particul ar argunment, and for purposes of their request for a
tenmporary restraining order/prelimnary injunction, Plaintiffs
rely exclusively on the religious aspect of Defendants’

di scrim nati on.

24 Complaint 186.
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is subject to RLU PA's provisions.

B. Defendants’ Refusal To Grant Second
Baptist
An Occupancy Permit Also Violates The
Free
Exercise Clause Of The First Amendment.

RLUI PA represents, at least in part, a Congressional
attempt to provide a mechanism for enforcing the free exercise
clause of the First Amendnent. 146 Cong. Rec. E1563-01 (daily
ed. Sept. 21, 2000) (statement of Rep. Canady); Murphy, 148
F. Supp. 2d at 180; Freedom Baptist Church, 204 F. Supp.2d at
862, 865. It does not supersede the traditional renedies for
free exercise violations avail abl e under First Anendnent and
42 U. S. C. 81983. Accordingly, Defendants’ denial of Second
Bapti st’s occupancy permt application remains actionable
under the free exercise clause of the First Amendnent.
Cottonwood Christian Center, 2002 WL 1827845 at *15; Murphy,
148 F. Supp. 2d at 181.

To establish an entitlement to relief under 81983,

Plaintiffs nust denonstrate that their federal rights were

viol ated by a person acting under color of state |aw. Freedom
Baptist Church, 204 F. Supp.2d at 875; quoting, Groman v.
Township of Manalapan, 47 F.3d 628, 633 (3d Cir. 1995). Under

the circunstances presented by this case, there can be no

14



doubt but that Defendants are persons who, at all relevant

times, were acting under color of state.

1. Defendants Acted Under Color Of
State Law.

Def endant West Mfflin is a nunicipality operating under
the | aws of Pennsyl vania.? Consequently, it is a person for
pur poses of 81983. Monell v. Dept. of Social Services, 436
U.S. 658 (1978). Its official actions, and those of its
aut hori zed adm ni strators and deci si on nmakers, are perforned
under color of state |law. Monell, supra. Liability wl
attach to Defendant West Mfflin where it causes “a
constitutional tort through *a policy statenent, ordinance,
regul ation, or decision officially adopted and pronul gated by
that body’'s officers.’”” Brown v. Muhlenberg Township, 269
F.3d 205, 215 (3d Cir. 2001).

Def endant West Mfflin' s decision to deny an occupancy
permt to Second Baptist was made by Defendant Butler, the
muni ci pal official with the authority to issue and wi thhol d
such permts.2 |In denying Second Baptist the permt that

woul d have allowed it to occupy property in West Mfflin

25 Complaint Y16.

26 Complaint 1955, 57-59.
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Def endant Butler was acting on behalf of the municipality and
within the scope of his authority as a nunicipal official.?

Consequently, he, too, was acting under color of state |aw.

2. Defendants Violated Plaintiffs’
Constitutional Right To The Free
Exercise Of Their Religion.

Si nce RLUI PA was enacted to provide a nmechanismto renedy
free exercise clause violations in | and use and prison
contexts, Freedom Baptist Church, 204 F. Supp.2d at 861-862,
the standards for proving a 81983 free exercise claimare
simlar to those discussed above in the RLU PA section of the
argunment. Plaintiffs, therefore, request that the court also
consi der their RLU PA argunents in connection with their
constitutional claim The only issue relating to the free
exercise claimthat bears
addi ti onal discussion is the |evel of scrutiny to be used in
review ng the propriety of Defendants’ burden on the exercise
of Plaintiffs’ religion.

While the rational basis test applies generally to free

exercise clains,? strict scrutiny continues to apply where, as

2 1d.

28 The Suprene Court has held that neutral |aws of genera
applicability are to be subjected to review under the rational
basis test when chall enged as burdening the free exercise of
religion. See Employment Division, Department of Human

16



here, the burden on religion results froman individualized
governnmental assessnent. Fifth Avenue Presbyterian Church v.
City of New York, 293 F.3d 570, 574 (2d Cir. 2002); Cottonwood
Christian Center, 2002 WL 1827845 at *13 (“[Smith] | eft

undi sturbed the application of a strict scrutiny test to
situations where there are 'individualized government al
assessnents.’”), citing, Smith, 494 U S. at 884; Freedom
Baptist Church, 204 F. Supp.2d at 868-869. Subsequent to the
Smith decision in 1990, the Suprene Court confirmed that
strict scrutiny remains the normin the “individualized
assessnment context.” Church of the Lukumi Babalu Aye, Inc. v.
City of Hialeah, 508 U.S. 520 (1993). The Lukumi Babalu Aye
case involved an ordinance that permtted certain exenptions
to a general regulation proscribing the slaughter of animals

Wi t hin

city limts. Wen the ordinance was chall enged as prohibiting
religiously-mndated ani mal sacrifice, the Supreme Court

not ed:

Resources of Oregon v. Smith, 494 U.S. 872 (1990).

17



As we noted in Smith, in circunstances in which
i ndi vi dual i zed exenptions from a general

requi renment are avail able, the government “may
not refuse to extend that systemto cases of
religious hardship w thout compelling reason.”

Id., at 537 (enphasis added). Other courts have foll owed
suit.?

This case concerns the decision of Defendants Butler and
West Mfflin to deny Second Baptist’s application for an
occupancy permt. Such decisions unquestionably entail
i ndi vi dual assessnents and, consequently, are subject to

strict scrutiny:

No one contests that zoning ordi nances nust by
their nature inpose individual assessnment
reginmes. That is to say, |land use regul ations
t hrough zoni ng codes necessarily involve case-
by-case eval uations of the propriety of
proposed activity agai nst extant |and use
regul ati ons. They are, therefore, different
fromlaws of general applicability which do not
admt to exceptions on Free Exercise grounds.

Freedom Baptist Church, 204 F. Supp.2d at 868. Therefore, this

court should apply strict scrutiny in evaluating plaintiffs’

2% Fredom Baptist Church, 204 F. Supp.2d at 868-869;
Peterson Minidoka County School District, 896 F.2d 1221, 1224
(9" Cir. 1997) (strict scrutiny applied to individualized
assessnents in personnel decisions); Cottonwood Christian
Center, supra.; First Covenant Church of Seattle v. City of
Seattle, 120 Wash. 2d 203, 840 P.2d 174 (Wash. 1992) (applying
strict scrutiny to historical |andmark decision).

18



claims under both RLU PA and the free exercise clause.

In sum since Plaintiffs have denonstrated that
Def endants have substantially burdened their ability to
practice their faith, Plaintiffs are likely to prevail unless
Def endants can prove that the permt denial supports a
conpel ling governnental interest and that the interest cannot

be achi eved by less restrictive neans. Murphy, 148 F. Supp.2d

at 187.

IV. PLAINTIFFS WILL SUFFER IRREPARABLE INJURY IF
PRELIMINARY INJUNCTIVE RELIEF IS NOT GRANTED

The denial of an occupancy permt substantially burdens
Plaintiffs’ ability to exercise their religion. Second
Baptist is unable to fully provide core religious services,
such as weddi ng and funeral receptions, Bible classes, a teen
m nistry and community outreach prograns, at its existing
property.3° If Plaintiffs are to performtheir mnistry to the
degree that they believe their faith conpels, they nust be
permtted to occupy the Grace Christian property in West
Mfflin. Defendants’ refusal to issue necessary |and use
permts constitutes irreparable injury.

Irreparable injury is legally presuned in First Anendnent

cases. As the Suprenme Court has noted, "The | oss of First

30 Complaint (Y77-83, 87-93.
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Amendnent freedons, for even mninml periods of tine,

unquesti onably constitutes irreparable injury." Elrod v.

Burns,

427 U.S. 347, 373-374 (1976) (enphasis added).3* Infringenment
of such fundanmental First Anmendnment rights as those
enconpassed by the free exercise clause are generally not
conpensabl e by noney danages and are, therefore, considered
irreparable. The harm noted in the precedi ng paragraph, such
as the inability to accommodate all nenbers during weddi ngs
and funerals, and to extend teen mnistries and Bi bl e cl asses,

are certainly irreparable. Those precise opportunities to

31 See also, American Civil Liberties Union, 217 F.3d at
180; Abu-Jamal v. Price, 154 F.3d 128, 135-36 (3d Cir. 1998)
(same). See also, 11A Charles Alan Wight, Arthur R Mller &
Mary Kay Kane, Federal Practice and Procedure 8§ 2948.1 (2d
ed. 1995) ("When an alleged constitutional right is involved,
nost courts hold that no further showing of irreparable injury
I's necessary."). Courts have found that religious |iberty
violations are irreparable. See ,e.g., Fifth Avenue
Presbyterian, 293 F.3d at 574 (Applying free exercise clause
to enjoin City's refusal to allow honeless to sleep on church
steps and hol ding that, “Violations of First Anmendment rights
are commonly considered irreparable injuries for the purposes
of a prelimnary injunction”); Kikumura v. Hurley, 242 F.3d
950, 963 (10th Cir. 2001); Jolly v. Coughlin, 76 F.3d 468 (2d
Cir. 1996); Murphy, 148 F. Supp.2d at 180-81; Youth
Opportunities Unlimited, Inc. v. Board of Public Education,
769 F. Supp. 1346, 1357 (WD. Pa. 1991) (enjoining school board
fromrevoking permt to use school facilities during non-
school time by religious youth organization).

20



associate with fellow church nmenmbers and to mnister to
I nterested congregants can never be restored.

Furthernore, Defendants’ interference with Second
Baptist’s efforts to purchase the Gace Christian property is,
itself, irreparable injury. Cottonwood Christian Center, 2002
WL 1827845 at *21 (“Every piece of property is unique and thus
damages are an insufficient renedy to the denial of property
rights.”). In the absence of an injunction, Second Bapti st
may have to forego its purchase of the church property in West
Mfflin. 1t would therefore be deprived, not just of the
right to effectively pursue its religious mssion in that
muni ci pality, but also of the property it would |ike to own.
These are injuries for which an award of noney danages is

i nadequat e.

V. DEFENDANTS ARE UNLIKELY TO BE HARMED BY
THE ENTRY OF REQUESTED PRELIMINARY
INJUNCTIVE RELIEF
Whereas Plaintiffs will continue to suffer irreparable

harm absent prelimnary injunctive relief, Defendants wll
suffer no appreciable harmif they are conpelled to issue the
request ed occupancy permt. Defendants have al ready issued an
occupancy permt to Grace Christian authorizing it to use the

property as a church. Plaintiffs propose no change in use.

The property will continue to be used for church purposes.

21



Thus, to the extent there would be some m nimal inconveni ence
to Defendants through the award of prelimnary relief, it is
no nore than that which they experienced by issuing an
occupancy permt to the current property owner. Consequently,
the award of a prelimnary injunction serves to nmaintain the
status quo ante - the continued use of the property by a

church for church purposes.

22



VI. PUBLIC POLICY SUPPORTS THE AWARD OF
PRELIMINARY INJUNCTIVE RELIEF

The public interest in this matter clearly favors
Plaintiffs’ position. RLU PA was passed unani nously by both
houses of Congress in the sumer of 2000. The | aw s enact nent
establishes the nation’s public policy to be the protection of
religious exercise fromsubstantial burdens resulting from
| and use regulation. As the court held in Cottonwood
Christian Center, 2002 WL 1827845 at 21, “Congress
concl usively determ ned the national public policy that
religious |land uses are to be guarded frominterference by
| ocal governnents to the maxi mum extent permtted by the
Constitution.” The Cottonwood Christian Center court
concluded that the grant of an injunction enjoining the
muni ci pality’s restrictions on building a new church furthered
the public interest. I1d. The public interest would be
simlarly advanced by the issuance of the requested injunction

in this case.

VII. CONCLUSION
For the foregoing reasons, this court should enter a
tenmporary restraining order and/or a prelimnary injunction
requiring Defendants to issue to Plaintiffs, forthwith, an

occupancy permt that authorizes themto use the G ace

23



Christian Church property for church purposes.

Respectfully subm tted:
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