
I would like to thank you all very much for having me here tonight.  I would also like to thank you for your very kind tolerance of the fact that I am not Nadine Strossen.  I am very pleased to instead be a staff attorney at the ACLU Women’s Rights Project, where I work as a litigator fighting for the interests of girls and women.  Tonight, I will begin by telling you a little about myself, but go on to tell you a lot more about the Women’s Rights Project, which has had a much longer and more glorious career than I.  In talking about why I became a women’s rights attorney and about the story of the Women’s Rights Project, I would also like to use this time to think a little about the promise and the limitations of litigation as a tool for pursuing gender equality, both historically and, more importantly, in the future.


First, let me quickly tell you my own career path so far.  After law school, I completed two clerkships in federal court and received a one-year fellowship from the Georgetown Women’s Law and Public Policy Fellowship program, which allowed me to work at the National Women’s Law Center in Washington, D.C. for a year.  There I worked on issues related to women’s employment and financial security.  Two and a half years ago I began my present job as a staff attorney at the Women’s Rights Project.  


I am one of those lucky few who can say that I have almost exactly the job that I went to law school to get.  As an attorney at the Women’s Rights Project, I represent abused women who have been evicted from their homes because they were beaten there.  I represent the first female custodians to ever work in New York City’s public schools and defend the decisions that led to them being given a chance to do the job they do.  I represent girls who play softball on dusty fields without bleachers or fences while their brothers play baseball in stadiums.  And I represent women who are denied the welfare benefits they need for subsistence because they choose to have a child while receiving welfare.  


When I decided to become a lawyer, I did so because I thought it was a way to do meaningful work as a women’s advocate.  I was a women’s studies minor in college and had spent a lot of time reading feminist theory and feminist literary criticism, which seemed to me to be an exciting tool for reexamining my world.  I also had worked at home in West Virginia during several summers at a small state agency called the West Virginia Women’s Commission.  There my attention was devoted to concerns far less theoretical and more practical, as I drafted a handbook for victims of domestic violence, helped edit a book for West Virginia women on their legal rights, and wrote fact sheets on a range of topics from breast cancer to college scholarships to starting your own business.  My academic work and my time at the Women’s Commission left me with the desire, which perhaps many of you recognize in yourselves, to marry theory and practice and make a concrete difference for the better in the lives of women and girls.  I chose to go to law school because law seemed to me to be the tool for fighting injustices.


And I very much wanted to fight.  Another part of my decision to become a women’s advocate and go to law school was reading Backlash by Susan Faludi as a teenager.  What I remember most strongly about that experience was feeling the heart-pumping anger that book generated in me with its careful, well-documented arguments that women’s rights were under attack in the United States in the 80s.  One reason I decided to go to law school was the notion of legal battle.  I believed that litigation for women’s rights was a way to put my anger to work.  


And in thinking about the work that I might do, that I hoped to do, I was very much inspired by the victories of previous women’s rights litigators.  These early victories were victories that by and large were won by the ACLU Women’s Rights Projects in the 1970s, under the leadership of Ruth Bader Ginsburg.  All of us working as women’s advocates today stand on her small but wonderfully strong shoulders. 


Despite the pathbreaking, precedent-setting work done by Justice Ginsburg and the ACLU Women’s Rights Project, many think of the ACLU only as a first amendment organization, or more broadly, as a protector of civil liberties.  What is somewhat less well known is the work the ACLU has done and continues to do as a protector of civil rights, working on behalf not only of women, but also of racial and religious minorities and lesbians and gay men.  As Nadine Strossen would no doubt point out if she were here, civil rights and civil liberties are of course inextricably linked.  Equality and liberty are both necessary to meaningfully secure freedom for all.  As Justice Ginsburg has stated in explaining why she came to the ACLU, “I wanted to be a part of a general human rights agenda.  Civil liberties are an essential part of the overall human rights concern—the equality of all people and the ability to be free.”


Accordingly, the ACLU undertook work defending women’s rights from the time of its inception in 1920, including early cases in the 30s and 40s fighting for the rights of married women and women with children to work as public school teachers and cases challenging restrictions on information about contraception.  In the early 70s, however, the ACLU National Board declared women’s rights its top legal and legislative priority for the first time.  In 1972, Ruth Bader Ginsburg, then a professor at Columbia Law School working half-time at the ACLU’s national office, established the Women’s Rights Project, which was designed to forward women’s equality through litigation in the courts.


To understand the audaciousness of this project, it is important to remember and understand the world in which the Women’s Rights Project was founded.  Before 1971, no sex-based state or federal law had ever been found unconstitutional by the Supreme Court and very few had by lower courts.  Nor was this because of a shortage of such laws on the books.  As Justice Ginsburg has often said, when she began her work with the Women’s Rights Project, the issues were not subtle, and in a sense, her mission was then easy.  Hundreds of laws treated men and women differently.  For instance, in 1973 the ACLU challenged a federal tax deduction available to women and not men caring for an elderly dependent.  In opposition, the United States Solicitor General filed an appendix to his brief that enumerated over 800 federal laws on the books discriminating on the basis of sex and argued that overturning the law in question threatened an enormous body of law.  The Women’s Rights Project was delighted to receive this appendix.  It was a “treasure trove,” a hit list of laws to challenge next.  

At the time the Women’s Rights Project was founded, though, the courts had shown themselves largely unconcerned about these hundreds of laws.  The Equal Protection Clause was thought by many to have very little relevance to sex discrimination; after all, at the time it was adopted, there was no sense that it affected the separate legal spheres then in place for men and women.  A prime example of the way in which discriminatory laws had long been examined is the 1948 Supreme Court case Goesart v. Cleary.  The case involved a challenge to a state law that held women could not be bartenders unless they were the wife or daughter of the man who owned the bar.  The Supreme Court held that it was “beyond question” that the states were permitted to “draw a sharp line between the sexes.”  It held that as long as there was any basis in reason for such a law, the Court would not “give ear to any suggestion that the real impulse behind the legislation was an unchivalrous desire of male bartenders to try and monopolize this calling.”  Goesart was still good law in 1971.


The first great shift came that year, in a case called Reed v. Reed, the first ACLU women’s rights case to reach the Supreme Court.  Sally Reed was a divorced mother of a teenage son.  While her son was staying at his father’s house, he died by his father’s gun in an apparent suicide.  Sally Reed sought to be appointed as the administrator of her son’s small estate, and a few days later, so did his father.  The Idaho court appointed the father, following a state law that provided males must be preferred to females in choosing between two people equally entitled to administer an estate.  Sally Reed, motivated by a deep sense that this law was unfair, challenged the law and made history.  The Supreme Court unanimously held that the Idaho law violated women’s rights under the Equal Protection Clause.  It held that the law did not have any rational basis at all, and failed the most lenient of Equal Protection tests.  And with that, the Supreme Court took a huge step away from Goesart v. Cleary.


The next step came two years later, in Frontiero v. Richardson, the first case Ginsburg argued before the Supreme Court.  The ACLU represented an air force lieutenant named Sharon Frontiero, who believed that her family should receive the same housing and medical benefits that were automatically provided to male officers’ families.  Ginsburg argued that the Supreme Court should examine the law treating male and female air force officers differently just as it would examine a law treating black and white servicemen differently, applying the strictest scrutiny under the Equal Protection clause of the Constitution.  Four justices agreed, holding that sex, like race was a suspect classification; they were only one vote short of a majority.  In the 30 intervening years, we still have not quite gotten there.  The four justices explained that such strict scrutiny was entirely appropriate as a response given the long history of  “‘romantic paternalism,’ which  . . .  put women not on a pedestal but in a cage.”  Four more justices concurred in the judgment, but refrained from holding that sex was a suspect classification under the Equal Protection Clause; one reason for their hesitancy was the fact that the Equal Rights Amendment was currently in the ratification process, which might make such a decision unnecessary.  

As an aside, it is interesting to note that the only dissenter was Justice Rehnquist, who is also the only Frontiero justice still on the court today.  He believed it reasonable and constitutional for the law to presume that male servicemembers had dependent wives and female servicemembers did not have dependent husbands, even in the face of facts to the contrary.


The ACLU Women’s Rights Project was back before the Court soon thereafter, arguing Weinberger v. Weisenfeld.  Stephen Weisenfeld’s wife, Paula, had died giving birth to their son, Jason.  Stephen had been a homemaker prior to his wife’s death, and was the primary caregiver for Jason when Paula died.   Representing Stephen, the ACLU argued that a provision of the Social Security Act that provided benefits to widows raising minor children but denied the same benefits to widowers, discriminated against employed women who paid into Social Security but did not thereby earn the same benefits for their family as men.  The law was struck down by a unanimous Supreme Court.  The case remains important today for all that it reveals: namely, that gender discrimination harms men as well women, and that true equality will only prevail when women are seen as equal colleagues in the workforce and men are seen as equal partners in parenting and family obligations.  For this reason, it was a case that Justice Ginsburg has often called “dear to her heart”; in 1998, as a Supreme Court Justice, she was proud to officiate at the wedding of Jason Weisenfeld, who was of course by then no longer an infant, but in fact a recent law school graduate.


In 1976 in Craig v. Boren the Supreme Court relied extensively on an amicus brief submitted by the Women’s Rights Project in establishing the legal standard of review for sex discrimination cases under the Equal Protection Clause.  Following the compromise suggestion of the ACLU brief, the Court adopted an intermediate standard of heightened scrutiny for review of laws that discriminate by sex, in between the rational basis scrutiny afforded to most laws and the strict scrutiny applied to racial classifications.  While this fell short of the strict scrutiny that the Court had almost established in Frontiero, it was an important victory.  For the first time, a majority of the Supreme Court held that to be valid under the constitution, a law that discriminated on the basis of sex must bear a substantial relationship to an important governmental interest.  
In 1996, twenty years after this precedent-setting work, now-Justice Ginsburg wrote the decision in United States v. Virginia, returning to and in a sense completing the project begun then.  The United States had challenged the Virginia Military Institute’s male only admission policy as violating the Equal Protection Clause.  The ACLU joined as amicus, urging that the policy be struck down.  Justice Ginsburg’s opinion for the Court did just that.  The opinion did not squarely address whether gender classifications are subject to strict scrutiny under the Constitution.  It did, however, explicitly leave the door open for such a holding in the future.  It also subtly revised the old intermediate scrutiny standard, requiring the government to demonstrate an “exceedingly persuasive justification” for any sex-based distinction.  Many observers have read this case to effectively establish strict scrutiny or something close to it for gender classifications.  Justice Ginsburg has stated that writing this opinion has been her most fulfilling experience on the Supreme Court thus far.

Between 1971 and 1979, Ginsburg, on behalf of the ACLU, argued six sex discrimination cases before the Supreme Court and won five.  She wrote nine briefs as direct counsel in Supreme Court sex discrimination cases and 15 amicus briefs.  But the Women’s Rights Project did not only focus its efforts on changing the way courts had read the Equal Protection Clause for a century.  The leaders of the Project understand that courts do not make decisions in a vacuum.  They are influenced by the choices made by the political branches and by the understandings of the time.  Thus the Women’s Right Project also sought change through public education and legislative efforts.  And these efforts formed a part of the litigation strategy as well.  For instance, in the briefs urging the Supreme Court to turn a more skeptical eye toward laws that classified on the basis of gender, the ACLU pointed out the growing recognition of the perniciousness of sex discrimination in society, as reflected in laws such as the Equal Pay Act and executive orders targeting sex discrimination.  The three-pronged strategy came together in what was conceived as a gentle process of educating judges that something was missing from their view of the world.  And judges were in fact gently persuaded in this way to revisit their assumptions about their own experiences, their own families, their own jurisprudence.  Through these efforts, the ACLU Women’s Rights Project and other women’s advocates built a framework for arguments of gender equality that has quite literally changed the nature of the world we live in.

Today the challenges are different. Most laws on their face now make no distinction between men and women.  Want ads no longer specify male or female.  Husbands no longer can commit violence against their wives with legal impunity.  And yet, white women still make only about 72 cents for every dollar made by white men, while African-American women make 65 cents and Hispanic women, 53 cents.  Because of unequal pay and expensive caretaking responsibilities that fall disproportionately on women, they are much more likely to be poor.  The violence that women are far more likely than men to experience in their relationships also undermines both their physical and financial security. Women are still grossly underrepresented in many high-paying industries, from blue collar jobs like construction to white collar fields like computer science.  And even in professions like law, where women have made major inroads, a glass ceiling still means that leaders are mostly men.   And these are only a few examples of the challenges that remain.

Yet nevertheless, for some years I think the ACLU Women’s Rights Project was arguably a victim of its own success.  The question I think asked by some inside and outside the ACLU, and not just about the Women’s Rights Project but about women’s rights attorneys generally, is what is left to be done?  Haven’t we won almost all the fights to create formal equality under law?  And thus aren’t the remaining obstacles to women’s success really primarily questions of culture and education, rather than problems responsive to litigation?

During my first year out of law school, I interviewed with the ACLU for a fellowship.  Given my interest in women’s rights, Steve Shapiro, the national legal director of the ACLU, asked me what, aside from reproductive rights battles, I thought was the future of constitutional litigation for women’s rights.  I experienced the momentary stoppage of time and thought that panic helpfully creates when, in an interview for a job you really really want, you are faced with these questions.  I think that I eventually acknowledged that was a very hard question, and said something about welfare reform.  I might have mentioned marriage incentives for poor women that might discriminate against them, I think I mentioned workfare as presenting possible involuntary servitude problems, but the intervening years may have added more substance than I actually managed.  I suspect the overall effect was somewhat breathless and garbled.  I did not get that fellowship.  Though, I confess, I felt somewhat justified when a year later I was lucky enough to have tea with Justice Ginsburg, and I asked her the same question: other than reproductive rights, what is the future of constitutional women’s rights litigation?  She very eloquently talked about the need for men to take up responsibilities in the home just as women had taken up responsibilities in the workplace, and the need for employers to recognize and honor the demands of family life for men and women, which is absolutely correct, but which was not on its face a constitutional litigation agenda either.  This was one more reason to be pleased about having tea with Justice Ginsburg.

In a sense, though this question of course arose again when I began at the Women’s Rights Project.  At the time I started, the Project was hiring staff after many years of being a somewhat diminished presence at the ACLU.  When I began at the project, we were undertaking a self-conscious process of defining our mission and setting our agenda.  Here we are.  What do we, all of us, do next?


Well, the first part of the answer, I am afraid, is that we must defend what we have already won.  

In recent years, right-wing judges at all levels of the federal judiciary have been actively engaged in a rollback of civil rights protections, obscuring their agenda with the language of federalism and with the dry complexities of civil procedure.  And this threatens women’s interests, as it threatens many others’.  

For example, the rollback has made women less safe.  In 2000, the Supreme Court held that Congress had no power to pass a law recognizing women’s civil right to be free from violence motivated by gender.  In 1994, Congress had passed the Violence Against Women Act, which among other things gave women who were the victims of violence based on their sex a right to sue their abusers in federal court.  Christy Brzonkala used that law to fight for her rights when, as an eighteen-year-old freshman at Virginia Tech, she was allegedly assaulted and repeatedly raped by two of the school’s varsity football players, Antonio Morrison and James Crawford, minutes after meeting them.  After the attack, Brzonkala became very depressed and stopped going to class.  She reported the alleged rape to the school, and during the school’s disciplinary hearing Morrison confessed that he had sex with her after she told him no.  Nevertheless, the school never punished either Morrison or Crawford, who remained as students on full athletic scholarships.  So Brzonkala dropped out, but she also attempted to assert her rights in court, suing her attackers under the Violence Against Women Act.  In a five to four decision, the Supreme Court ruled that she had no case because Congress had no power to pass that law.  The Court held that violence against women did not have much impact on the nation’s economy and thus Congress could not address it under the Commerce Clause.  It said so despite the fact that Congress had found after years of hearings that violence against women had an enormous effect on the economy because of medical expenses, missed time from work, and other costs of violence.  The Court said violence against women was not really a national issue.  The decision is particularly disturbing since many of the sources of women’s inequality stem from the family and from violence, realms that the Supreme Court suggests are largely beyond the reach of federal law.

The rollback also weakens protection against sex discrimination in schools.   Some courts have recently held that if schools punish students or teachers for complaining about sex discrimination, students and teachers can do nothing about it.  Roderick Jackson, a girls’ high school basketball coach in Birmingham, Alabama, complained to his school about the unequal funding and treatment it gave to girls’ athletics, and lost his coaching duties, allegedly as a result.  Eve Atkinson, a physical education director at a Pennsylvania college, told her school that it was giving unequal funding to women’s athletics, and was fired too.  Courts threw their cases challenging these actions out of court.  The courts held that even if the schools were illegally punishing Jackson and Atkinson because of their attempts to make sure girls were treated fairly, they could nothing about it because the law gave them no private right of action to sue for retaliation, even though the retaliation was illegal.  

The right to sue to challenge educational rules or policies that harm girls and women more than boys and men is under attack as well.  In 1989, the Women’s Rights Project successfully sued New York for awarding scholarships solely on the basis of SAT scores.  Awarding scholarships in this way favors boys, because boys tend to receive higher SAT scores than girls even though girls tend to receive higher grades than boys in both high school and college.  Today, it is not clear whether the courts would allow a plaintiff to bring such a lawsuit.

Hostility to Title IX, the federal law banning sex discrimination in schools, can also be seen in the Bush Administration’s ongoing attempts to roll back the regulations that for a generation have sharply limited schools discretion to segregate classes by sex.  Today, in the name of flexibility, the Department of Education proposes that schools should be able to exclude students from particular classes because of their sex based on little more than the schools’ perception that parents prefer such an arrangement.
Other attempts to roll back the gains made in previous years can be seen in the ongoing hostility to affirmative action, whether on the basis of race or gender.  While the most recent news from the Supreme Court has been good, upholding Michigan Law School’s affirmative action efforts, this welcome decision comes after years of retrenchment that has sharply limited the ability of public actors to undertake affirmative efforts to include women and minorities.  In one of the most extreme examples, the D.C. Circuit held in 2001 that an FCC regulation requiring broadcasters to make affirmative efforts to recruit women and minorities for jobs—not to give them preferences in employment, mind you, but just to make efforts to publicize the job to women and minorities and invite them to apply—amounted to unconstitutional race and gender discrimination.  In addition, the Civil Rights Division of the Justice Department has, under Ashcroft, backed away from the enforcement of many consent decrees calling for affirmative action for women and minorities that DoJ itself won in years past.  

The Women’s Rights Project has been and will continue to be part of these fights.  For instance, as I mentioned, we represent some of the first women to ever work as custodians in New York City public schools.  These women got permanent jobs and valuable retroactive seniority because in the 1990s the Civil Rights Division of the Justice Department fought for gender-conscious measures to remedy the effects of the Board of Education’s long pattern of sex discrimination in employing custodians.  However, when white male custodians challenged these measures as reverse discrimination, the Ashcroft Justice Department backed down and refused to defend the remedies it had fought for.  So we have intervened, to defend gender-conscious remedies to past discrimination, where the Civil Rights Division has given up the fight.  

We also are fighting efforts to reintroduce single-sex education into our nation’s public schools, arguing to the Administration that their plan exposes school districts across the country to liability by inviting them to violate the Constitution and that it is wrong to encourage schools to discriminate on the basis of sex when there are no proven benefits of single-sex education and when students must learn to succeed in a coed world.


And so far, in fighting the efforts to roll back the gains women and girls have made over the years, we have had some victories. Last term, for instance, most people expected the Supreme Court to hold that the if a state employer violated the Family and Medical Leave Act, an individual would have no real remedy, just a state employee whose rights under the Americans with Disabilites Act, or Age Discrimination in Employment Act are violated has no real remedy anymore because of recent Eleventh Amendment jurisprudence.  Instead, an opinion written by Justice Rehnquist, of all people, affirmed that the Family and Medical Leave Act applied to state employers, and even more wonderfully, the opinion was based on the understanding that by guaranteeing leave for family responsibilities, the FMLA helped guarantee gender equity.  The lesson of Weisenfeld v. Weinberger, which Rehnquist concurred in, was apparently not forgotten.  We hope to have many more such victories.  

But when victory is maintaining the status quo, at best you are standing still.  And we are not.  


For one thing, the work of women’s rights litigation today, and the work of the Women’s Rights Project, includes making the promises of existing laws real to those groups who have yet to feel their effects.  To that end, we have created an immigrant workers initiative, reaching out to low-income women who wait tables, sew in sweatshops, and clean hotel rooms, and who are especially vulnerable to unscrupulous employers, whether because of their immigration status, poverty, isolation, or simply because of their lack of knowledge of their own rights.  These women often are not paid at all, are sometimes housed by their employer in deplorable conditions, and often suffer the most overt and disturbing forms of sexual harassment, up to and including sexual assault.  The guarantees of the Fair Labor Standards Act, Title VII, and prohibitions on involuntary servitude are meaningless unless enforced, and we are working to make sure these guarantees protect all women, through litigation as well as through know your rights sessions and community outreach.

In addition to making sure that all women enjoy the rights already on the books, part of women’s rights advocacy today is also working to craft new theories within existing law, as our understanding of the problems that we wish to combat evolves.  For instance, over the past two years a priority of the Women’s Rights Project has been combating housing discrimination against victims of domestic violence.  Both public housing authorities and private landlords often respond to an incident of domestic violence within an apartment by evicting the tenants, both victim and abuser alike.  Sometimes, a tenant is evicted when domestic violence occurs even when the abuser does not live in the unit.  Some advocates report that battered women in public housing are told if the police come to their home, they will be evicted.  While on their face, these policies do not treat male and female victims of violence differently, these policies punish domestic violence victims who seek help or tell others about the violence and thus endanger women.  Responding to this problem, the Women’s Rights Project, and other women’s advocates, have brought litigation arguing that discrimination against domestic violence victims violates the Fair Housing Act, because such discrimination has a disparate impact on women, who are the great majority of domestic violence victims.  Thus we have attempted to show the link between sex discrimination and domestic violence.  So far these cases have led to successful and in some instances far-reaching settlements.  We have also been exploring theories that when public housing authorities retaliate against battered women because they call the police for assistance, they are violating these women’s First Amendment rights to petition the government for assistance.  By approaching existing law creatively we have worked and will continue to work to help battered women obtain and maintain housing and safety.  

We are also seeking new sources of law to frame the debate and advance women’s rights.  For instance, we are exploring the promise of international human rights law to secure women’s rights at home.  As an example, the Women’s Rights Project recently litigated a case before the New Jersey Supreme Court arguing that a provision of New Jersey’s welfare law that denied benefits to children born to welfare recipients violated the state constitution by coercively burdening poor women’s reproductive decisions.  As part of that case, we worked with human rights activists to prepare an amicus brief that examined the welfare provision in the context of economic and social rights guarantees in international human rights documents.  While our arguments in that case were ultimately unsuccessful, the process of educating courts about international human rights norms and introducing these norms in new contexts is an ongoing one both for the Women’s Rights Project and the ACLU as a whole.  For instance, we are exploring the possibility of bringing international human rights claims, as well as more traditional wage and hour and employment claims, in some of our immigrant worker initiative cases.  

Another example of our exploration of new sources of law is a recent amicus brief we filed in a case called Nicholson v. Williams.  This case challenged New York City’s all too common practice of removing children from women who were victims of domestic violence, under the theory that the women had “engaged in” domestic violence in front of their children and that witnessing this violence could cause the children harm.  The federal district court found that this practice violated the constitutional rights of battered women and their children, and in passing, referred to the Nineteenth Amendment, which granted women the right to vote, as one of the sources of these rights.  We submitted an amicus brief expanding on this brief reference.  Building on recent scholarship on the Nineteenth Amendment, we argued that it was intended to recognize that women were not simply members of families, subject to the authority of their husbands and fathers, but full political citizens.  We argued that the Fourteenth Amendment’s prohibition against gender discrimination should be informed by this later constitutional history and that heightened scrutiny should therefore be applied to practices that have the effect of reinforcing family power relations and diminishing women’s citizenship rights, like the practice of punishing battered women for the acts of their abusers, challenged in Nicholson.  Thus, through creative legal theories and new sources of law, we are attempting through litigation to reach the inequalities that remain even after explicit sex discrimination under law has been overturned.

But like the advocates who came before us, we do not litigate in a vacuum in attempting to advance women’s rights.  Litigation has its limits as a remedy and thus part of our work is legislative and public education initiatives coordinated with our litigation.   For instance, we are not only fighting housing discrimination against domestic violence victims in the courts.  We have worked successfully with HUD to promulgate guidance to public housing authorities on best practices in addressing domestic violence in public housing.  We will continue to work with HUD on efforts to ensure that public housing and housing voucher programs do not discriminate against domestic violence victims.  Perhaps even more importantly, we will work with HUD to affirmatively assist domestic violence victims in maintaining and obtaining housing, a necessary project that litigation likely could not achieve alone.  

As another example, in our attempt to introduce an international human rights framework to our women’s rights work, we are not only exploring litigation theories.  Following the example of other cities, we are also involved in attempts to pass New York City legislation based on the Convention for Elimination of All Forms of Discrimination Against Women, or CEDAW (which, shamefully, is unratified by the United States).  The New York City legislation is unique as it also is based on the Convention for Elimination of all forms of Racial Discrimination, in recognition of the intersections between race and sex discrimination.  We hope to launch similar initiatives around the country.  If passed, the legislation would place obligations on city agencies to examine the gender and racial impact of their activities and to establish action plans in response to this self-assessment.  Again, such a process has the potential to lead to productive and creative responses that likely could not be generated by litigation alone.  

All this is just a glimpse of the women’s rights work the ACLU is undertaking today as we seek to defend past victories, bring basic legal rights to all women, and expand the courts’ understanding of gender inequality through creative legal theories and new sources of law.  For those of you interested, you can learn more about these and other efforts in the annual reports I brought tonight, as well as on the ACLU’s website.  In addition, other efforts carried out by other ACLU projects that I have not touched on tonight are also central to efforts to advance women’s full equality and break down gender stereotypes, including the ACLU’s reproductive rights work, which is more important than ever, and the ACLU’s work on behalf of gay and lesbian rights.  

The problems women’s rights advocates face today are often subtler and thus perhaps pricklier than those Justice Ginsburg and her colleagues faced at the initiation of the Women’s Rights Project.  Often, the problems that we wish to address are not as simple as sex discrimination in the traditional sense.  But in a sense, our work is far easier than theirs, because they broke the path that we follow.  And I am very happy to follow in their footsteps.  I hope some of you will join me on that path.

Thank you very much for having me here tonight.
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