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In ]_862; President Abraharit Lincoln composed a letter to Eliza P. Gurney in which the
President considered how God could allow the horrors of the Civil War to oceur. In his

correspondence, our 16™ President wrote:

We must believe He permilts it [this war] for some pu'rpose of his
own, mysterious and unknown to us; and though with our limited understanding

‘we may not be able to comprehend it, yet we cannot but believe, that he who

made the world still governs it.

meoln s faith would not permit him to doubt that the specter of Amencan sons kxllmg
Amencan sons was providential, Many Amencans surely had similar thoughts about God’s plan
as we watched American Airlines Flight 11, and then Umted Alrlmes Flight 175, slam into the
Twin Towers of the World Trade Ce_nter on the morning of Septérhber 11*. On that day,
' AAm.e'ric-a ﬁae subjected to a brutal and treacherous attack by an enemy that had declared war on
our society. |

Whether con'seio.usly' or-not, we all realized on September 11" that some things would ‘ '
never be the same.” We all realized that the country now faced an unprecedented threat that, in
ways yet to be known, weuld alter the way we live eur lives an_d woﬁld alter the way the
goverﬁzﬁenf goes about protecting American lives. Over time, some of the ways September 11 |
has changed our lives have become routine — such as the longer security screenings we all now
bulld into plans when we are going to the alrport In part because these changes have become

-+ routine, and. p_artlcu-larly because there have been, thankfully, no subsequent attacks on American
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soil, some may be tempted to become complacent, and may no longer be concerned about future
acts of terrorism.
But we should make no mistake about it; Despite our successes in capturing many al
‘Qaeda leaders, in destroying their base of operations in Afghanistan, and in preventmg domestic
_. attacks, the threat posed by al Qaeda is stlil very real Al Qaedaisa ﬂuad adaptable, and
.resourceful enemy that continues actively to plan attacks both agamst American mterests and oar
_ alhes abroad and against targets within the United States, As you all know from the period of

the heightened threat level that we all experienced around the holidays, we continue to get

specific intelligence about planned al Qaeda attacks. We know from their previous practices that

. members of al Qaeda are very patient, willing to spend years to plan, train for, and then execute
an attack. It would be foolish for anyone now to declare that, gwen two—plus years free from
' attacks w1th1n the U.S, the domestlc phase of the conﬂlct with al Qaeda is somehow “over,” |
can assure you that no one in the Government is complacent about the threat posed by al Qaeda.
In response to thls ongomg threat, Presndent Bush, like other Presidents during tlmes of
" war, has taken strong, sometlmes difficult, action to protect Amerlcan lives and preserve the
. ]ong-term survival of this country. |

A fow people — probably some in this audience — are uncomfortable with the balance

struck by this Administration between protecting our country and preserving our freedoms, They

. are uneasy with the idea of applying the law of war to the enemy combatants waging war against
this country, including enemy combatants who are American c:t:zens Citing the necessity of
protectmg our reputation in the 1ntemat10nal comimunity, our CI'lthS insist that these combatants
should receive the benefit of the rules and procedures of our cnmmaI Justlce system those tned

and true methods that Wwe use to deal with criminals such as car thieves and drug dealers. They
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demand that our jutiges — even though untrained in executing war plans — have a substantive role
| in the war decisions of the Commandet-in-Chief. '

In spite of the massive and horrific loss of life on September 11%, the skeptics assert it is
obvious that America is not at war, much less engaged in warfare on American soil. In their
view, it is obvious that every Ameri_can'citizen —even a citizen whc_, as a member of a terrorist
group, wages war against our sons and daughters - is entitled to bej deaIt with sc!efy accordtng
to the rules and presumptlcns of the cnmmal Justice system mcIudmg the rlght to counsel, the
right to remaln sxlent and the general right 0 _}udlclal supervzswn of thelr detennon Itis

' cbvnous, they say, that fore:gn ﬁghters captured overseas and’ detamed by our mlhtary outside

- the United States have a rlght to chal]enge, in our cmhan courts, the.scope and terms of their

detention. |
Respectfully, these prop051t10ns are not at all obv1ous as a matter of law; to the contrary,

they lack any valid foundatlon in dcmestlc or international law. The Administration’s detractors

fundamentally misunderstand the nature of the threat this country is facing. America confronts a-

lethal but .unfamil—iar enemy, sometimes hxdden herc in our nelghborhoods waltmg to hurt
mnocent people. Our enemies are not constrained by cmhan authority or by-any govemment
Nor are they mhlblted by ordinary human ccmcerns for thelr own safety or lives. Some are
fanatics who believe thelr greatest power can he precnsely in their disregard for human hfc and
 their willingness to resort to indiscriminate violence, as we Wwitness nearly every day in bombmgs
and shootmgs around the world. ‘They do not love liberty, thcy do not respect law; they do not’

cherish life.
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Certain propositions are, in my vi‘ew, clear, First, the-brutal attacks of September 11%
which killed nearly three thohsand  people from more than ninety countries — were not only
crimes but acts of war, Smce at least that day, the United States has been at war with al Qaeda,
While al Qaeda may not be the traditional armed force of a single nation state, al Qaeda is clearly

‘a foreign enemy force. It has-central direction, training, and financing and has niembers in
dozens of countries around the world who are committed to taking up arms against us. It has
po_litical goals in mind. Al Qaeda has attaoked not only one of our largest ¢ities, killing -
thousands of civilians, but also has attacked our embassies, our warships, and our govemment
bulldmgs While different in some reSpects from traditional conflicts with nation states, our
conflict with al Qacda is clearly a war.

As a practical matter, this state of war is not in dispute — not by the United Nations
Security Council, which passed a resolution in response to-the September 1 1™ attacks
 recognizing the right of states to act in self-defense; not by members of NATO, or the Rio.or
" ANZUS treaties, all of which unanimously invoked their treaty clauses regarding collecﬁve |

~ defense from armed attack; and not byI the United States Congress, which acted to support the
President’s use of all necessary and appropriate miﬁtary force against al Qaeda.

Second, the President is determmed to win this war arid has dlreoted that aI} instruments
of national power be directed at this new type of enemy, Because the threat is not only against
our m:htary abroad, but also against civilians here, the Department of Justice and thc Departrnent )
' of Homeland Securlty share respons1b111ty w1th the Department of Defense for the successful -

, prosecutlon of this war. To suggest that an al Qaeda me'rnber must be tried in a civilian court
because he happens to be an American citizen — or to suggest that hundreds of individuals |

captured in battle in Afghanistan should be extradited, given lawyers, and tried in civilian courts
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. —isto aoply the wrong legal paradigm. The law applicable in thls context lS the law of war —
those eonventions and customs that govern armed conflicts.
Under these rules, captured enemy corneatants, whether soldiers or sabotéurs, may be
detained for the duration of hostilities. They need not be “gutlty” of anything; they are detained
'sir‘npl}.r t)y virtue of their status as enemy combatants in war. Thts detention is not an act of
pumshment but one of security and military necessity. It serves the 1mportant purpose of
| preventmg enemy combatants from continuing their attacks, Thus, the terminology that many 1n
- the press use to descr1be the situation of these combatants is routinely filled with misplaced
concepts. To state repeatedly that detainees are being “held w1thout charge” mistakenly assumes
that charges are somehow necessary or appropriate. But nothmg in the Iaw of war has ever
| required a country to charge enemy combatants w1ttl crimes, provide them access to counseI, or
allow them to challenge their detention in coutt — and states in prior wars have generally not
done so. |
dtis understandable, perhaps, that some peOple, especially lawyers, should want to afford
the many due process protections that we have grown accustomed to in our crlmmai justlce
system to the individuals captured in our conflict w1th al Qaeda It has been many years,
fortunately, since the United States has been in a conflict that spans the globe, where enemy
' combatants have been captured attemptmg to attack our homeland, But the fact that we have not

had occasion to apply the well establlshed laws of war does not mean that they should be

discarded. The United States must use every tool and weapon mcludmg the advantages

. presented by the laws of war — to win the war agamst al Qaeda
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Within this framework, today I would like to discuss what some may ¢onsider the most
controversial of the President’s actions, namely the detcntxon of American citizens as enemy
combatants, wherever those persons may have been selzed and more spec:ﬁcally the

' detennmatlon that a person — part:cularly an American citizen — captured in the United States is
an enemy combatant. As you know, we have detained two American citizens as enemy
combatants.

The first, Yaser Hamdyi, is a Saudi national who was a part of a Taliban military unit that |
surrcndered to Northern Alliance forces ina battle near Konduz, Afghanistan in late 2001 He
was armed with an AK-47 assault rifle when he surrendered. He has admitted that he went to
Afghamstan to train with and fight for_the Tahban. Following his capture, a U.S. military
écreening team confirmed that Hamdi indeed met the criteria for éncmy qombatanfs over whom
the U.S.. forces were taking control. Afterwérds, military authorities learned of records |
indicating that Hamdi, although a Saudi national, had been boﬁ in Louisiana. He was
transfe&ed to a naval brig in the United States Where- he remainsl detained.

The second, Jose Padilla, also an Amerlcan citizen, was among those who sought to bring
terror to our soil, Padilla has servecl time in the U.S. for murdcr and for a handgun charge. In
1998, following' his release from prison, he moved to Egypt where he took the name- Abdullah
Al Muhajlr In 2001 and 2002 Al Muhajir, or Padilla, met with al Qaeda off' cials and senior

‘_ operatives, and proppsed to coinduct terrorist operations within.the United States — including a
plan to deton'ate a dirty bom.b —as well as the detonation of -exp]oéive'devices in hotel roo.ms'and
' gas stations. Padifla recelved trammg from al Qaeda operat:ves and was directed by al Qaeda
members to return to the United States to explore and advance plans for further attacks agamst

the Umted States. Muitiple mte]hgence sources separateiy conﬁrmed Padilla’s mvolvement in:
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plenning terrorist attacks by al Qaeda against United States citizens and interests. Like Hamdi,'

Padilla has been detained in & naval brig in the United States.

The President’s legal suthority to detain American citizens as enemy combatants is, in
my view, clear. The practice of capturing and detaining those engaged in hostilities is as old as
war itself, and is ingrained in this Nation’s military history. The detention of enemy combatants
serves two vital obj'ectiVes in the global war on terror:. preventing killers from rejoining the
enemy and contmumg to fight, and enabling the collectlon of mtelhgence about the enemy. The
| Supreme Court’ s 1942 decision in Ex parte Quirin acknowledged that the President’s war
powers include the authorlty to capture and detain enemy combatants at least for the duratlon of

‘,a conflict, an authority that was well-settled by the time of that decisionf More to the point with
respect to Hamdi and Padilla, the Suprefne Court has made clear that this power extends to
enemy combatants Wwho are Umted States citizens. As the Court observed in Qu:rm in which
one of the detained Nazi saboteurs was a Umted States citizen: “cltlzenshlp in the United States
of an enemy belligerent does notrelieve him from the consequences of a belligerency which is

' unlaﬁful.” | | | |
: _The course of sotion that we fia\re taken with respect to Mr. Hamdi and Mr, Padilla —and
the arguments that we have roade_ in defending' those actions in.the courts — draw upon these
well-established precedents. The Executive’s determination that an' individual is an enemy’
combatant is a qumtessentlally m:htaryjudgment mdeed deciding who is the enemy is in

' many senses the ﬁmdamental threshold decision that the Commander—m-Chzef makcs the

decision from whlch all other mliltary decisions flow. Accordingly, the traditional deference

owed by courts to military Judgments is at its broadest with respect to-the President’s
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determination that an individual is an'enemy combatant, W_hiie courts may review (by habeas
corpus) the Exccutive’s determinattoh that an American-citizen (whether captared abroad or on |
U.S. soil) is an enemy combatant, that review must be deferential. Specifically, in view of the
: gteat deference owed to the President’s enemy combatant ,detenninations and the serious
‘separation-of-powers concems that woulct attend any searching judicial inquiry into the factual
underpinnings of the President’s judgment, a factual review of the President’s determination can
extend no further than ensurmg that it has ev1dent1ary support. That framework focuses
exclusively on the factual support presented by the Executive and entails conﬁnmng the
existence of some. ev:dence supportlng its determmatlon that the individual is an enemy
combatant

-The Govemment’s record in the courts on the scope of the President’s authonty, as you
probably know, has been mlxed. The Fourth Circuit in Hamdi agreed that the President may
detain enemy combatants including Amencan citizens, and further agreed that Judlclal review
should be highly deferent:al The Court reasoned that the designation of Hamdi as an enemy
.combatant bears the closest zmagmable connection to the President’s constitutional responsibility
during the actual conduct of hostilities, and that while Judmal feview does not dlsappear durmg
: wartlme the review of battlefield capture in overscas conflicts is a hlghly deferentlal one,

Applylng this deference to the facts of the case, the Fourth Clrcult concluded that - |
~despite h1s stafus as an American citizen currently detained on Amcrican soil ~ Hamdi is not
entitled to chailenge the facts presented by the United States. The Court held that where as here
a petttloner has been demgnated as an enemy combatant and it is undisputed that he was captured -

in a zone of active combat operations abroad, further _]Udlclal inquiry is unwarranted when the .
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government has fesponded to the petition by setting forth factual ass_ertions which would
establish a legally valid basie for the petitioner’s detention.
The Second Circuit reached a different conclusion with respect to Jose Padilla. There, a
dmded panel held that the Pre31dent does not have inherent authority under the Constitution to

detain as an enemy combatant an American citizen seized within this country away from a zone

of combat. The Court also held that the President could detain an American citizen only with the

express authorization of Congress, and that the Congressional resolution to use force against
members of al Qaeda did not give such authorizaﬁon.’ |

You will not be surprised to learn that we found the Fourth Circuit deoision to be
~ brilliant, and the panel’s reasoning incisive and unimpeachable We found the decision by the
Second Clrourt panel on the other hand, to be less brllhant less supportable by the facts, and
contrary to legal preoedent

I am constrained by iy time thls momlng from elaboratmg further on our legal.
‘arguments in both cases. In any event, they are a matter of public record and have been fully set
out in our briefs, The Supreme Court will hear arguments in both the Padilla and Hamdi cases
thi.s spring. We are hopeful that the Court will agree with the govefxunent’s position in each .
e o : _ : :

What I would like to turn to is something that has not been made a matter of public
record. Until today,‘ the Govefnn_ieﬁt has been reﬁcent about oiscussiog in any detail the
dec;snon—makmg steps that may result in an American citizen bemg designated as an enemy
combatant or how an Amer:oan detainee held in the United States may be provided access to

counsel,

10
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As a result, while We have set forth our legal authorities clearly in legal briefs, in the
debate over the fairness and prudence of the Government’s actions in the war on terror, the voice
of the Government has remained essentially unheard. Our silence has been largely for reasons of
national security, The de}iberations that underoin any decision that a person already within the
United Statesr is, in reality, an enemy combatant, invariably include extraordinarily sensitive
intelligenoe information that we are loathc to reveal for fear that it may jeopardize the future
capture of enemy combatants and future prevention of terrorist attacks. We realize that our
- relative silence on this issue has come at a cost, Many people have characterized — mis-
characterized, in our view — our actions in the wai' on terrorism as inconsistent with the rule of
law. Indeed, because of our silence, many critics have assumed the worst. They have assumed
that thero is Tittle-or no-attaiysis - Iegatl or otherwise — behind the decision to dotain a particular.
-pers.On as onemy combatant, ’I‘o thom, the decision matcing process is a black box that raises_ the
specter of arbitrargr action. |

While some of these CI‘ltICISmS are understandable they are wrong, With two years of

experience, we now bcl;evc that our concerns for natlonal secumty can be accommodated w1th a

greater public disclo‘sure of the steps we have taken behind the public actions you already know :

about And s0 today, we will begin to take a more active role in the debate about the falrness of
our acts of detention of U.8S. citizen enemy combatants. This discussion builds on Sccretary
Rumsfeld’s speech eleven  days ago in Miami, where he revealed the review mechanisms that
had long been in place with respect to detentions of non-U.S. citizen enemy combatants bemg
held at Guantanamo Bay, Cuba. Today I am gomg to explain the declswn-makmg that Ied to our

enemty combatant determmatlons with respect to U.S. citizens.

-
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Yaser Hamd1 in my view, presents a relatively easy case. Hamdi was selzed in a combat
zone in Afghanistan. He was armed with an AK-47 when his Taliban unit surrendered to
Northern Alliance forces. The Northern Alliance subsequently made him available foran
interview by U.S, military personnel, A US military screening team _conﬁnﬁed that Hamdl met
* the criteria for ener‘ny combatants over whom the United States was taking control, and Hamdi

was transferred to U.S. control In such a satuatlon in a foreign zone of combat, that
determmatlon was quite properly made by military personnel on the ground. These facts and
other details relating to the circumstances of Hamdi’s case were memorialized in a declaratlon,
the so-called Mobbs declaration, which was made availat')le‘ for'review by the courts in
connection with Hamdi’s habeas peti_tien.
As for enemy combatants who are American citizens and are captured here in the [.J.S.,'as ,
a me.tter of prudence end poiiey the deeisionfmaking steps We have emeloyed have been faf '
mpi‘e elaborate. They have included a thoughtﬁ:l, deliberate and thorough anaIysis of the
relevant facts and law at many levels of the Executive branch., In the one case in wﬁich.the |
President has exercised his ém_thority as Commander-in-Chief'to detain a U.S. citizen in the
Umted States as an enemy combatant, we have emiployed a thorough — mdeed pamstakmg -
mechamsm to ensure multiple iayers of scrutmy before even proposmg any action to the
P_resxdenL |
What follows is a general description of the mechamsm that was employed before the'
Premdent exercised this presidential power. 1 should caution, however, that there is no l'lgld
“process for makmg such determmatlons and certamly no particular mechanism requlred by
law. Rather, these are the steps that we have taken in our discretion to ensure a thoroughly

vet_tcd and reasoned exercise of presidential power,
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In any case where it appears that a_U.S. citizen captured within the United States may be
an al Qaeda operative and thus may qualify as an enemy combatant, information on the
: mdlvxdual is developed and numerous options are considered by the various relevant agenmes ,
(the Department of Defense, CIA and DOY), including the potentlal for a criminal prosecution, |
detention as a material witness, and detention as an enemy combat_ant. 'Options often are
narrowed by the type of information available, and the best coﬁrse of action in a given case may
be influenced by numerous factors includieg the assessment of the individual’s threat potential
and value as a possible intelligence source. This explains why persons captured in the U.S, may
be processed differently depending on the totality of the circumstances the particular case
presents. | |

For exﬁnple, we eoﬁlﬁ have abundant information indicating that ﬁe individual‘has
committzed‘a crime — such as material support for terforiem — but the information may come
solely from an extremely sensmve and valuable intelligence source. To use that information in a
crlmmal prosecutlon would mean compromlsmg that intelligence source and potentially putting
more American lives at risk. Thoseé are the sort of considerations_ that have to be weighed in
deciding how; we proceed against a perticular indivjdual in any given case.

When it appeafs_ that crilﬁinal prosecution and deteneion as a material witness are, on
balance, lés‘s'-than—ideal options as long-term 'eo_lutions te“the si_tuati'on, we may initiate some type
of inforrhal process to present to the appropriate ‘decis'ion makers the question Whether an
individual might qualify for designation as an enemy eombatant. But even this w'ork is net'
actqally commenced unless the Ofﬁceof i;egal Counsel at the Department of Justice has
tentatively advised, based oﬁ oral briefings, that_ the individual meets the legal standard for

enemy combatant status. That standard was articulated by the Supreme Court in Quirin, where

13
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the Court made clear tﬁat, at a minimum, “citizens‘ who associate themselves with the military
arm of the enemy chermnent, and with its aid, guidance, and direction enter this country bent
on hostile acts are enemy belligerents.within the meaning of; .. . the law cf war,” and thus may
be detained. The important facior, therefore, is that the person has bedome a member or
associated himself with hostile enemy forces, thereby .attaining the status of .enemy combatant, -
“Itis »corth‘ noting, I thi'r_nlc', that on more than one occasion OLC has advised that thel facts
relatinglto'a certain individual did_ not'suppo.rt.an enemy combatant determination, or were so
.close to the line as to present a very doubtful case. In those cases the United States did not
proceed further in the process of determining whether to deszgnate the persons as enemy
combatants, but rather pursued dlfferent, legally avallab!e optxons for addressing the threat. Ina
very real sense, the Executive branch in these cases declined to take a particular action against
suspected terrorists beceuse it concluded that the action was not clearly legally supportable.

Once initial assessments indicate that an enemy combatant designation may be the best
legal ly available way tc deal thh a particular U.S, c1trzen we have proceeded to take the
followmg steps to assist the President in making a final decision,

F irst, the Director of Centrcl Intelligence makes a written asSessme'nt of 'all available CIA
mtelllgence mformatmn concernmg the mdmdual and transmits a recommendatlon and request
to. DoD recommendmg that the person be taken into custody as an enemy combatant

The Secretary of Defense then makes his own independent evaluation, based upon the
mformatmn provnded by the CIA and other intelligence mfonnatlon developed within DoD.

That evaluation is embodied in a written assessment conceming enemy combatant status.

14
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- The Secretary’s assessment is provided to the Attorney General With a request for the
Atto;ney General’s opinion concerning: (1) whether the assessment comports 'v_vith applicable _
law; (2) whether the individual may la'wfully be taken into custody by the Department of
'Defonse and (3) whether the Attomey General recommends as a matter of policy that that course -
be pursued. This ensures that DOJ can formally provide input on the law-enforcement equities
related to the individual. DoD s request to the Attorney General includes the mtelhgence
information from both the CIA and DoD,

In addition to the matorlals forwarded by DoD, the Attorney Gcneral relies on two
documents in respondmg to DoD s request: the first is a memorandum from the Criminal
Division setting out all the information available to it from the FBI and other sources concerning
the individual; and the second is a formal lega] opm:on from OLC analyzmg whether the -
individoal meets theé legal standard to be held 4s an enemy combatant — the Quirin _standa_rd I.just
discussed. | | |

Following his rev1ew the Attorney General forwards a letter with his legal advice and
recommcndatxons back to DoD, along w:th the Cnmmal Dmsmn fact memo and the OLC
opinion,

Tho Secretary of Defense then transmits a package of infonnation to the Pr‘esioent
recommendmg that the President dcsngnato the individual as an enemy combatant The package

“of mformat:on recommendmg the cnemy combatant designation includes six items: (1) the
_written assessment and recommendatlon of the CIA; (ii) the recommendation and preliminary
assessment _by ‘the Secretary of Defense; (iii) the DoD intelligenco information; (iv) the Attomey
General’s letter to DoD, mcludmg his legal opinion and recommondatlon (v) the Criminal

Division’s fact memo; and (vi) the OLC opmlon
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La@ers at the Whitg Hquse review the DoD> package and recommendation, and the
* Counsel to the President forwards it td the i’residemf. along with his written recommendation to
the President. -

Finally, the Presiﬂent éviews the DoD package and is briefed by his Counsel. If the
President concI_udes‘that the person is an enemy combatant, the President signs an order to that

- effect directing the Secretary of Defense to take him into his control. In the case of Padilla, the
President conc;.luded that Padilla “is, and at the time he entered the United States in May 2002
was, an enemy combatant.” The President also determined that he “possgsses intelligenée, |
includir_lg intelligence about personnel and activities of al Qaeda that, if communicated to the
U.S.; would aid’ U.S. efforts to prevent attacks by al Qaeda.”

As you can see executive bi'anch decision making is not haphazard, but elaborate and
cargful. ‘And although these specific steps are not reéuir'ed by law, we have followed them in our
discretion, in order to make sure that — iﬁ this context as in all others — the President’s
Commander-in-Chief al;tﬂ)drity is exercised in a‘reé,soned and defiber_ate ﬁlanner.

In part becaﬁse of fhe reluctance that 1 spoke .abOUt. earlier to articulate ‘our position and‘ :
procedures, there appears to be spme confusion about wﬁe'ther the Govemment is willing to |

- permit American enerﬁy combatants éccess to our cquﬁs to challenge their def.ention. The
r-eality, of course, is that they do have éﬁch access: the detentions of _H_amdi and Padilla have
been ché,llenge‘d in-the courts and indeeci are slated for review by the Supreme Court this"Spring.

. And, of course, from the outsef, those challenges on Hamdi’s and Padilla’s behalf héve been

purs’ued by qualified counsel.
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But can there be meaningful access to our courts and a meamngfui right to file a habeas

- challenge without direct access to counsel? To the average American, this may appear to be a
legitimate question. But those who question the government’s posmon on access to counsel
operate under a fundamental misunderstanding of the jegal nature of the détention of virtually all

of these terrorists.

It is the position of this Administration tﬁat, in the case of cifizens- who take up arms
against America, any interest those individuals might have in 6Btaining the assistanee of counsel
for_ the purpose of preparing a habeas petition must give way to the national -security needs of this
countryto gather intelligehce from captured enemy combatants. Althoﬁgh the right to counsel is
a fundamental part of our criminal justice system, it is undeniably foreign to the Iaw of ‘war
Imagine the burden on our ability to wage war if those trying to kill our soldiers and c1v1hans
were given the opportunity to “lawyer up” when they are captured. Respectfully, those who urge
. the extension of the r:ght to counsel to these combatants, for the purpose of filing a habeas

" petition, confuse the context of war with that of the criminal jUSthe system.

When we are at war, debtieﬁng of enemy combatants is a vital source of intelligence.
But the stream of mtellxgence would quickly dry up if the enemy combatant were allowed
contact with outsiders during the course of an ongomg debrleﬁng The result would be the
. failure to uncover mformatnon that could prevent attacks on our military and on Amencan
cztlzens ThlS isan mtolerable cost, and we do not believe it is one requrred by the Constltutlon
For these reasons, we have urged that mterrogatlons of captured enemy combatants should be

allowed to proceed, as they historically have, uninterrupted by access to counsel.
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We have also recognized, however, that in evet'y case we n'e_ed not maintain the most

- restrictive conditions en detention that the law of war permits. Constraints imposed on a
particular U.S. citizen held as dn enemy combatant sheuld be and are _constantly re-evaluated as a
matter of policy, to make sure that the terms and conditions of confinement are necessafy to meet

the needs of national security,

The Department of Defense employs a deliberate er_ad thorough procedure, as a tnatter of
policy, when making tltis decision about access to eouﬁsel. The stated policy of the Departm_ertt
- which it detailed publicly last December— is to permit ény enemy combatant who is a United
States citizen and who is bemg detained by DoD in the Umted States access to counsel: ( 1) after
DoD has determined that such access will not compromxse the national security of the Uruted
States and (2) after DoD has completed intelligence eolleetlon ﬁ'om that enemy combatant or
after DoD has determined that such access will not interfere with intel_ligence collection from

that enemy combatant.

The 'pohcy is initiated when DoD officials in charge of i mterrogatxons make an initial

determmatlon that mtelhgence collect:on is completed or that access to counsel would not

- interfere with intelligence collection. This determm_atlo_n is made after coordination with the _

" Department of Justice, including the FBI, and the CIA. DoD officials prepare et memo for the
Deputy Sectetary of Defense seeking authorization for access to counsel, Thét draft is

coordinated within DoD and with officials at the White House, DOJ, and CIA.
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Onge this coordination is complete, and a consensus reached, the memo is forwarded to -
the Deputy Secretary of Defense for his conszderation The Deputy Secretary then makes a final

decision whether the two prongs of the DoD access to counsel policy are _satlsﬁed.

As you can see, the decision to provide counsel is made after careful consideration of
national security implications. These decisions are guided by thorough legal analysis at various

levels of our government.

[}

That is precisely the course we have followed both with ‘faser Hamdi and Jose Padilla.

When officials at DoD determined that intelligence collection from Hamdi was complete they

' announced last December that he would be allowed access to a lawyer, subject to appropriate
security restncti_ons. Hamdl has now met with his lawyer. Earlier this mqntli DoD officials
concluded that national security would not be harmed by perinitti'ng Padilla to ha‘fe access to
counsel, and he too will be given access to alawyer. As these decisions show, vee have an
interest in restricti'ng access to counsel to the extent necesaary to advance an important
intelligence-gathering interest. When that interest no longer exxsts, we have no further need to
restrict access to eounsel and will allow U.S. citizens that access to assist in theu' challenge to
thelr detentlon in the courts by means of habeas corpus. We belleve strongly that access to
counsel needs to occur at an appropriate time. What we will net do.is pat American lives at risk
and jeopardize intelligence-gathering by recognizing a non-existent right for enemy combatants. |

 to consult with lawyers.

I am pleased to have had the opportunity this morning to provide you W1th some more
details about the dec1510nmakmg process that we have followed in dealmg with enemy

combatants whe are U.S. citizens. The way in .whieh this Administration has made its decisioris,
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in my judgment, vividly illustrates the President’s commitment to wage war on terror

aggressively and relentiessty while fully respecting the bounds of the law.

Recent press accounts and editorials- have suggested that the Bush Administration -
fearing.losses in the courts — has revised its approach to deaiing with terrorists. AsIhope my
remarks this mommg have made clear, that is not the case. The extensive procedures and
‘ safeguards that I have descrrbed today are ones that we have followed from the outset in
determ:nmg whether certain individuals qualify as enemy. cornbatants All ajong, the .

L Admmastratlon s actlons have been uniformly grounded in hlstorlcal practlce and legal precedent

and have been based on careful and continuous cons*lderatlon of the facts and circumstances of

* each case, What is new is our erhngness to share more information about our procedures as
Secretary Rumsfeld did two weeks ago in Miami and aslam domg today Our ﬂemblhty in this
regard has,been constramed by the demands of national security. At this point in time, however,
‘\lve have decided that there are ways that we can share some of this information-, and that doing

so- as I have toda).r ~is both consistent with the demands of national security and in furtherance
of our interest in showing the American people that their government is one that respects the ]aw

even as it ﬁghts aggressively an enemy dedicated to our destructlon

Because ours is a free society the actions taken by the Admrnistration have been (and
w1H continue to be) challenged in the courts, These are important issues, and courts exrst to
resolve such-disputes. Our mdependent judlcrary will heip determme how longstandmg practlce
applies to the first conﬂrct of the 2lst Century. Iti is possxble that the courts may disagree with a
particular decrslon or policy; mdeed the Second Circuit has already done so in Padilla (although
| the Supreme Court will now be reviewing that case and providing the final word on the issues

presented) Tam conﬁdent in the legahty of the measures the Admlnlstratlon has employed in
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‘seeking to defend Americans from our enemies in the war on terror — but in our system the courts
will have their say. What cannot be denied, however, is that in protecting the American people
from our terrorist enemies, the Administration has carefully examined the Constitution and laws

of the United States, as applied in historically analogous situations.

In closing, wheﬁ I walk into the Oval Office to b;'ief the Presi.dent, I am always reminded
of the awesome reSponsibility that the President has — aﬁd the corresponding duty on all of ﬁs
vx;hd serve him. But the burden of protecting this counﬁ-y and of securing the rights embodied in
our Constitution is not ours alone. | |

Yes, those of us in gov‘err;mént have a direct hand in éxccuting power under our
Coﬁstitution. But American citizens — ihcludingl membé;'s of rt'he bar — also play an important .
role in protecting and ‘d_efending the Constitution’s precious pfc;:epts. The vigilance and work of
Arhcrican citizens in this c_ndéavot arguably is no less patriotic ‘than the actions of .our soldiers on

the battlefield — both are in defense of our freedoms . . . and both should be respected.

Thank you very much.
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