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Dear Michigan Policymakers and Concerned Constituents:

The book in your hands documents nearly $13 million in wasted taxpayer dollars and decades in wasted time

as it tells the stories of thirteen people failed by Michigan’s network of county-based public defense systems.

Their stories are not easy to read. Many of these individuals were in the wrong place at the wrong time and
with the wrong people. In each case, flawed public defense systems prevented them from obtaining the legal
assistance they needed to refute the charges against them and prove their innocence. These are not stories about

getting people off. Instead, these stories are about the importance of getting it right.

The Sixth Amendment to the Constitution of the United States secures for every person accused of a crime the
right to an effective defense, even if that person cannot afford an attorney. Just like the freedoms of speech and
religion, and the right to bear arms, the right to an adequate defense is enshrined in the Bill of Rights and is a
fundamental duty of our government. Yet, a recent examination of ten Michigan counties found that none of
them provided public defense services that were constitutionally adequate.'

How do the stories of the thirteen people in this book affect you?



Lawyers, academics and others estimate that hundreds, if not thousands, of Michiganders have been wrongfully
incarcerated because of the counties’ failing public defense systems. The incarceration of the innocent wastes
scarce taxpayer dollars, permits the real perpetrators to remain free to commit other crimes and destroys public
confidence in the state’s criminal justice system.

As a state, as a community and as human beings, we cannot let this continue to happen. We hope that the thirteen
stories in this book motivate you to act. The time is now.

Sincerely,

American Civil Liberties Union American Civil Liberties Union of Michigan

Michigan Campaign for Justice

1 National Legal Aid and Defender Association, A Race to the Bottom: Speed and Savings Over Due Process: A Constitutional Crisis i
(June 2008), available at http://www.mynlada.org/michigan/michigan_report.pdf (last viewed on March 2, 2011).
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INTRODUCTION

Michigan’s public defense systems are widely considered an embarrassment. Although the constitutional obligation

to provide the indigent with defense counsel rests with the states, Michigan long ago delegated that responsibility to
its 83 counties and then turned its back. Without state oversight, most counties never provided their public defense
attorneys with the tools they needed to do their jobs. These deficiencies were never remedied. Today, the overwhelm-
ing majority of Michigan’s public defense systems are seriously under-funded and poorly administered.

The stories in this book illustrate how real people, their families and their communities have been harmed by these
systems. The book profiles thirteen Michiganders sent to prison not because they committed crimes, but because
their public defense attorneys did not have the tools to challenge the accusations against them. So far, the miscarriage
of justice in these thirteen cases has cost Michigan’s taxpayers more than $13 million in unnecessary incarceration
costs, court costs, attorneys’ fees and compensation for wrongful imprisonment.! To put that amount of money in
context, with $13 million, Michigan can educate 1,000 public school children for one year? or provide 16,500 poor
children with medical services for one year.?
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These stories are not unique. Advocates, defense lawyers and academics estimate that there are hundreds of similar
cases in Michigan. The men and women profiled here were resourceful enough to engage the interest of an organiza-
tion like Michigan’s State Appellate Defender Office (SADO) or one of Michigan’s innocence projects. Because of
limited resources, however, these organizations can only handle a small number of cases each year. As a result, most
of the factually innocent remain behind bars, lost to their families and communities and an unnecessary financial
burden on the Michigan taxpayer. Meanwhile, actual perpetrators remain on the street.

The Constitutional Right to Legal Defense

Over forty years ago, in the landmark case Gideon v. Wainwright, the United States Supreme Court held that the Sixth
Amendment to the United States Constitution required states to provide counsel to indigent defendants in state crimi-
nal prosecutions.* In so doing, it wrote that the “noble” idea that all of the criminally accused stand equal before the
law “cannot be realized if the poor man charged with crime has to face his accusers without a lawyer to assist him.” 3

The Court has since made clear that every person is entitled to more than a lawyer to stand alongside him or her at
trial; he or she is entitled to “effective assistance of competent counsel.” ¢ The Court has also made clear that “effec-
tive assistance of competent counsel” means representation that subjects the prosecution’s case to “the crucible of
meaningful adversarial testing.” ’

As the Court has noted, the “very premise” of our criminal justice system “is that partisan advocacy on both sides
of a case will best promote the ultimate objective that the guilty be convicted and the innocent go free.” 8 If defense
counsel is so overburdened and under-resourced that she cannot put the prosecution’s case to the test, the adversarial
system breaks down and the criminal justice system can no longer be relied upon to produce results that are fair and
just.’

Although the Court does not dictate a particularized checklist of tasks that an attorney must undertake to challenge
the prosecution effectively, it does tell us that the Constitution imposes certain duties upon every defense lawyer,
including the duties to: remain loyal;' avoid conflicts of interest;!! advocate the client’s case;'? consult with the client
on important decisions;'® keep the client informed of important developments in the case;'* make reasonable factual
and legal investigations into the client’s case or “make a reasonable decision that makes particular investigations un-
necessary;”"> and bring to bear necessary skills and knowledge.'¢

6 | American Civil Liberties Union



Necessary Tools for Adequate Public Defense

Research from around the nation has documented the fact that public defense attorneys cannot fulfill these duties
unless they function within a system that provides them with necessary supports, skills and resources. The American
Bar Association (ABA) has identified ten “fundamental criteria” that a public defense system must meet if the at-
torneys employed by, under contract with, or assigned by that system are to represent their clients as required by the
Sixth Amendment."”

Principle #1 states that the system be free of unnecessary political and judicial influence. When
defense attorneys are hired, fired, supervised and compensated by politicians or judges, the adversarial na-
ture of criminal proceedings and the attorneys’ constitutionally mandated duties of loyalty are compromised.
Instead of making strategic decisions based on the best interests of their clients, attorneys may make case-
related decisions to ensure that they retain their jobs and their salaries.

Principle #2 advises that the system should be funded by the state, not counties or municipalities.
As previously stated, the responsibility for the public defense function falls upon the states. If a state chooses
to delegate that constitutionally-mandated obligation to its county and municipal governments, it must en-
sure that the local governments have the financial and administrative capabilities to meet the task that they
have been asked to assume.'

Principle #3 requires that the system appoint attorneys to represent clients as soon as possible.
Because many critical decisions that can affect the outcome of a case are often made shortly after arrest,'
delays in appointment of counsel can compromise effective representation.

Principles #4, #5 and #6 assert that the system should provide defense attorneys with sufficient
time to meet with their clients, ensure manageable workloads, and assign cases in such a man-
ner that attorneys are not appointed to cases that they lack the ability or experience to handle.

Principle #7 recommends that the system ensure that a single attorney represents a client from
arrest through disposition and sentencing.

Principle #8 requires that the system provide public defense attorneys with resources compa-

rable to those available to prosecutors.? States expend vast resources on law enforcement, criminal
labs, lawyers and experts to prosecute those charged with criminal wrongdoing. Without access to similar
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forensic, investigative and expert resources, the defense is unable to test the accuracy and reliability of the
prosecution’s evidence.

Principles #9 and #10 require that the system provide defense counsel with continuing legal
education, as well as supervision and monitoring to ensure that counsel adheres to national and
local practice standards.

Inadequate Resources for Michigan’s Public Defense Attorneys

According to numerous reports produced over the last 40 years, Michigan falls short on almost every criteria that
the ABA identifies as crucial for the delivery of constitutionally adequate public defense. Among other things, its
county-based systems do not insulate attorneys from local judges and politicians and do not provide them with neces-
sary training, supervision, compensation, manageable workloads and access to expert witnesses and investigators.>!

In 2008, after an extensive investigation, the National Legal Aid and Defender Association (NLADA) issued a report
that concluded that Michigan’s systems were some of the nation’s worst. Among other things, NLADA researchers
found that judges in Grand Traverse County forced public defense attorneys to provide certain legal services for free
if they wished to receive paying public defense work. In Oakland County, public defense attorneys were permitted
to define for themselves what constituted quality representation. In Chippewa County, public defense attorneys who
wanted to meet with their clients in private were forced to hold such meetings in a unisex restroom across from the
judge’s chambers. In the City of Detroit, some public defense attorneys handled 2,400 to 2,800 misdemeanor cases
each year, six times the recommended national standards. Outside of the largest urban centers, no county mandated
any type of training.?

Inadequate Tools, Unreliable Results

As the profiles in this book illustrate, the failure of Michigan’s systems to meet the Ten Principles has a profound
effect on the individuals who must rely upon the systems for representation.

For example, in violation of Principle #6, Edward George Carter, who had been wrongfully accused of rape and

faced a life sentence, was assigned a public defense attorney who had recently graduated from law school and had
little experience defending complex felonies. She lacked the skills and training to investigate adequately the charges

8 | American Civil Liberties Union



against him and to ask the right questions at trial. Mr. Carter was convicted of a crime he did not commit and spent
thirty-five years in prison before his conviction was vacated.

Similarly, because few of Michigan’s public defense systems provide the training, supervision or monitoring required
by Principles #9 and #10, Davien Woods was assigned a public defense attorney who lacked basic knowledge of
criminal procedure. Mr. Woods had two alibi witnesses who could have testified that he was home sleeping when the
carjacking he was accused of took place. Michigan law requires that defense counsel provide the court and prosecu-
tor with advance notice of any alibi witnesses. Because Mr. Woods’ attorney failed to provide such notice, neither
of Mr. Woods’ alibi witnesses could testify at trial. Mr. Woods was convicted and spent two years in prison before
securing his release.

Although Principle #8 requires public defense systems provide defense counsel with the same types of resources
available to the prosecution, Frederick Mardlin’s attorney was not given access to such resources. Three different
experts testified in support of the prosecution’s theory that Mr. Mardlin had purposefully burned down his family’s
home to collect insurance funds. Although Mr. Mardlin’s public defense attorney asked for the funds to hire two
experts to rebut the prosecution’s theory of the case, he was allowed only one. Mr. Mardlin spent five years in prison
for a fire caused by faulty electrical wiring and is still trying to clear his name.

Lastly, in violation of Principle #4, Kenneth Wyniemko’s defense attorney was not given sufficient time to prepare
an adequate defense. Wrongfully accused of rape and facing a life sentence, Mr. Wyniemko was initially assigned
an attorney whose brother was one of the police officers investigating the crime. When that attorney refused to do
any work on his case, Mr. Wyniemko asked that he be assigned another attorney. The court granted his request but
gave his second attorney only two days to prepare for trial. Mr. Wyniemko spent nine years in prison before he was
exonerated with DNA evidence.

Conclusion

The systemic nature of the deficiencies of Michigan’s public defense systems means that every indigent person
charged with a crime in Michigan is at risk of receiving constitutionally inadequate legal assistance. If Michigan’s
systems trained, supervised, adequately resourced and provided standards to its attorneys, the lives of not only these
thirteen people but countless other indigent Michiganders might have turned out very differently. In order to prevent
more tragedies like those chronicled here, Michigan must strengthen its public defense system, and, in so doing,
restore confidence in its criminal justice system.
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WAYNE COUNTY: Recorder’s Court for the City of Detroit
Conviction overturned in 2010 after 35 years served.

THE COST: Incarceration: $1,050,000 (35 years)

WHAT WENT WRONG: Edward George Carter’s public defense attorney lacked the
experience needed to handle a case as complex as Mr. Carter’s. The attorney:

e Did not investigate facts of the case or interview potential alibi witnesses.

¢ Failed to challenge a suggestive photo lineup.

e Did not introduce forensic evidence at trial that would have exonerated

Mr. Carter.

TOP: Edward George Carter and his brother Larry. BOTTOM: Edward George Carter and a Michigan Law student who worked on his case. (Photographs courtesy
of Edward George Carter)




EDWARD GEORGE CARTER

Spent more than 35 years in prison before the court overturned his wrongful conviction.

In 1975, after a trial that lasted no more than a few
hours, 19-year old Edward George Carter was sentenced
to life in prison for an armed rape and a robbery that he
did not commit. Mr. Carter’s public defense attorney did
not have the experience or training to mount an effective
defense on his behalf.

Background

On the afternoon of October 24, 1974, a pregnant Wayne
State University student was in a campus restroom when
aman placed a knife to her throat, and sexually assaulted
and robbed her. Although the victim was initially unable

to identify her assailant, she later identified Mr. Carter
from a photo lineup that contained multiple photos of
him and an in-person line-up consisting of Mr. Carter
and several others who bore no resemblance to him.

The victim’s eyewitness identifications ultimately
proved to be the only evidence against Mr. Carter. Two
University employees who had seen a suspicious young
man in the hallways immediately prior to the assault did
not identify Mr. Carter. The finger prints, semen and
seminal fluid collected at the scene or from the victim
did not implicate Mr. Carter and Mr. Carter had a solid
alibi. Yet, Mr. Carter was arrested, charged with sod-
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omy, armed robbery and assault with intent to commit
gross indecency, and scheduled for trial in the Record-
er’s Court for the City of Detroit.

The court appointed an inexperienced
defense attorney.

Mr. Carter’s public defense attorney had recently gradu-
ated from law school. She had been practicing law for
only 18 months, met with Mr. Carter once at his prelimi-
nary hearing and not again until the day before his trial.

The attorney failed to prepare for trial.

Without the necessary training, time, or resources, the
public defense attorney did not investigate the charges
against Mr. Carter. She permitted Mr. Carter to waive
his right to a jury trial; she did not object to the sug-
gestive nature of the photo and in-person lineups; there
is no record that she requested permission to retain an
eyewitness expert to discuss the unreliability of eyewit-
ness identifications; she did not request from the Detroit
Police Department the fingerprints found at the crime
scene and the Department’s analysis concluding that
they did not belong to Mr. Carter; she did not object to
the prosecutor’s unsubstantiated speculation as to why
the blood cells in the semen and seminal fluid collected
from the victim were not of the same blood type as Mr.
Carter’s; and she waived Mr. Carter’s right to call all but
a single alibi witness, a 17-year old girl who had been
notified of the trial the day before by Mr. Carter’s sister.
In fact, on the day of his trial, she admitted that she had
just learned that Mr. Carter had an alibi defense.
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The statute of limitations
prevented the real
perpetrator from being
prosecuted for the rape

with which Mr. Carter had

been charged.

The trial concluded the same day that it had started. The
judge found Mr. Carter guilty and later sentenced him to
life in prison.

Thirty years later, finger print evidence
proved that Mr. Carter was innocent.

In the mid-2000s, after all of his appeals and requests for
post-conviction relief had failed, Mr. Carter wrote to one
of the local innocence projects asking it to take his case.
The project, in turn, requested the semen and seminal
fluids collected from the victim. While looking for that
evidence, which was never found, a police officer locat-
ed the fingerprints recovered from the scene. Intrigued
by Mr. Carter’s continued claims of innocence, the of-
ficer ran them through the FBI’s Integrated Automated
Fingerprint Identification System. There was a match.
The fingerprints belonged to a convicted sex offender



who had been arrested for and convicted of a number of
very similar armed rapes during the same time period,
two of them on the Wayne State campus.

In April 2010, attorneys with the University of Michi-
gan Clinical Law Program filed a motion to have Mr.
Carter’s conviction vacated. The motion was granted.

Mr. Carter was exonerated in 2010.

On a warm spring day, Mr. Carter walked out of the
Lakeland Correctional Facility after 35 years, pushing a
handcart that held his belongings. His younger brother
Larry, whom Mr. Carter had not seen in nearly 18 years,
met him with his arms held wide. Although Mr. Carter
was soon reunited with more siblings, nieces, nephews,
and cousins, his parents were unable to share in the joy
of his release. Both had died while he was behind bars.

The real perpetrator was never held accountable for the
1974 rape. The State of Michigan was unable to pros-
ecute him because the statute of limitations had already
run.
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BERRIEN COUNTY: Circuit Court
Evidence supports claim of innocence.

THE COST: Incarceration: $90,000 (3 years so far]

WHAT WENT WRONG: Mr. Hubbard's public defense attorney failed to:
e Prepare for trial.
e Locate potentially exculpatory witnesses.

e Seek funding to retain necessary expert witness.

Mr. Hubbard's court-appointed appellate attorney did not complete the

investigation necessary to demonstrate Mr. Hubbard's innocence.

TOP LEFT: Rodney Hubbard and sister. TOP RIGHT: Rodney Hubbard and wife. BOTTOM: Rodney Hubbard. (Photos courtesy of Rodney Hubbard's family.)




RODNEY HUBBARD

Imprisoned for three years; evidence points to innocence.

In 2007, 42-year old Rodney Hubbard was convicted of
murder by a Berrien County jury and sentenced to life
in prison without the possibility of parole. His court-
appointed trial and appellate lawyers never located or
interviewed the witnesses or retained the experts who
could have corroborated his claims of innocence.

Background
On March 4, 1999, Raymondo Davis’ body was found

in an alley near Mr. Hubbard’s house. He had been shot
in the back. Investigators found no bullets, no blood, no

footprints, no fingerprints and no gun in or near the al-
ley. In a yearlong canvass of the neighborhood, police
officers spoke to two confidential informants, one local
drug dealer and three relatives of Mr. Hubbard’s girl-
friend, all of whom identified another local drug dealer,
“Detroit Mike,” as the killer. For reasons that are unclear,
the police did not pursue Detroit Mike as a suspect.

Little happened with the case until July, 2004 when po-
lice received a letter from a jail inmate who was facing a
lengthy sentence as a habitual offender unless he could
cut a deal with prosecutors. The inmate claimed that Mr.

FACES OF FAILING PUBLIC DEFENSE SYSTEMS: Portraits of Michigan's Constitutional Crisis | 15



ABOVE: Rodney Hubbard with sisters and niece (Photo courtesy of
Rodney Hubbard's family.)

Hubbard, incarcerated in the same jail, had confessed to
murdering an individual whose name the inmate could
not recall. At that time, Mr. Hubbard was serving a one-
year sentence for shooting a bullet into the side of a
house from outside; no one had been injured.

After a subsequent conversation with the inmate, the
police gave him a concealed device to record a confes-
sion from Mr. Hubbard. The inmate subsequently pro-
vided the police with a recording of an unidentified man
admitting that he had killed “Edward,” not Raymondo,
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“The court . . . stated that it

would reconsider its decision

[on whether to permit Mr.

Hubbard to retain an expert]
If counsel provided the court
with more information. There
Is no indication in the lower
court record that additional
iInformation was ever
provided to the court.”

—MICHIGAN COURT OF APPEALS

by shooting him in the chest, not the back. The inmate
claimed that the unidentified man was Mr. Hubbard. He
later received a significantly reduced sentence.

Based solely on the tape recording, Mr. Hubbard was ar-
rested and charged with Raymondo Davis’ murder. His
case was referred to Berrien County Circuit Court for
trial.



Mr. Hubbard’s public defense attorney
failed to consult or retain necessary
experts.

Mr. Hubbard’s court-appointed public defense attorney
did almost nothing to investigate the charges against Mr.
Hubbard or to prepare for his trial. Mr. Hubbard consis-
tently maintained that the voice on the tape was not his.
Yet, his attorney did not retain a voice expert to establish
that fact. As the Michigan Court of Appeals later noted:

Counsel conceded [at trial] that he made a se-
rious error by failing to have the recording an-
alyzed before trial. When defense counsel
requested an adjournment, he informed the court
that he had located two experts who might be able
to analyze whether the voice on the recording was
defendant’s, but counsel admitted that he had not
spoken to either. The court denied the request for
an adjournment, but stated that it would recon-
sider its decision if counsel provided the court
with more information. There is no indication in
the lower court record that additional informa-
tion was ever provided to the court.

His public defense attorney did not
investigate important leads.

Mr. Hubbard’s attorney made no independent attempt to
locate and interview the local drug dealer and the con-
fidential informants who claimed to have been present
when Detroit Mike shot the victim. He made no attempt
to locate or interview individuals who could have dis-

credited the testimony of the jailhouse informant; po-
lice reports documented conversations with two other
inmates in which the informant stated that he would do
whatever it took to “free himself up” and that he was
“going to testify on Rodney Hubbard, because Rodney
was trying to mess up a case he was on.”

Mr. Hubbard’s court-appointed appellate
attorney failed to conduct the investigation
needed to overturn Mr. Hubbard’s
conviction.

On appeal, the Michigan Court of Appeals affirmed Mr.
Hubbard’s conviction. In so doing, it found that his trial
attorney had committed serious errors but that his appel-
late attorney had failed to contact the experts or locate
the witnesses needed to show how the trial attorney’s
errors had prejudiced Mr. Hubbard’s case.

Today, Mr. Hubbard is representing himself pro se, filing
petitions for a new trial so that he may have an opportu-
nity to present evidence that neither of his attorneys did.
In the meantime, a voice identification expert hired by
the ACLU concluded that Mr. Hubbard’s voice was not
on the tape that was used to convict him.
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ST. CLAIR COUNTY Circuit Court

Conviction overturned in 2010. State is appealing.
THE COST: $720,000 (24 years so far)
WHAT WENT WRONG: Mr. Kensu's public defense attorney was known to be

addicted to crack cocaine and alcohol and was often intoxicated during trial. This
attorney failed to:

e Adequately investigate the charges against Mr. Kensu and prepare for trial.

e Call a crucial alibi witness to testify at trial.

His court-appointed appellate attorney then failed to raise critical issues on
appeal.

TOP: Temujin Kensu in prison. BOTTOM: Temujin Kensu at time of his conviction. (Photos provided by Temukin Kensu's wife, A'miko Kensu.)




TEMUJIN KENSU

Remains incarcerated although a federal court overturned his conviction and ordered that

he be retried.

In 1987, 23-year old Temujin Kensu (known as Freder-
ick Freeman before his conversion to Buddhism) was
convicted of first-degree murder and sentenced to life
imprisonment without the possibility of parole. The
public defense attorney who represented him at trial was
a known crack-cocaine addict who failed to investigate
the charges against Mr. Kensu or prepare for trial; his
court-appointed appellate attorney did not adequately
raise on appeal the defiencies with trial counsel’s per-
formance.

Background

On the morning of November 5, 1986, the 20-year old
son of the Mayor of Croswell was shot to death in the
parking lot at St. Clair County Community College in
Port Huron, Michigan. Within hours of the shooting, the
sister of the victim’s fiancée told police that she suspect-
ed Mr. Kensu. Mr. Kensu and her sister, the fiancée, had
dated briefly months earlier.

At the time of the murder, Mr. Kensu lived in the town of
Rock in Michigan’s Upper Peninsula, with his pregnant
18-year old girlfriend. There was no physical evidence
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The attorney often smelled

of alcohol and appeared

inebriated during his trial.

connecting him to the crime. Moreover, several credible
alibi witnesses placed him in or around Rock, 450 miles
from the crime scene, shortly before, during and after
the shooting. Of the three eyewitnesses who claimed to
have seen the shooter as he drove away from the scene,
only one identified him as Mr. Kensu. He did so, how-
ever, after being hypnotized by a college professor who
was friendly with one of the investigators.

Nonetheless, the police arrested Mr. Kensu, charged him
with first-degree murder and referred his case to the St.
Clair County Circuit Court for trial.

The court appointed an attorney who was
addicted to alcohol and cocaine to
represent Mr. Kensu.

The court appointed as his trial counsel an individual
widely known in local law enforcement circles as a
crack-cocaine addict and alcoholic. In the prior year, the
attorney had been arrested for using cocaine in a park
in Ohio. According to Mr. Kensu, he often smelled of
alcohol and appeared inebriated during his trial. The at-
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torney’s assistant later testified at a hearing involving
another client that the attorney had used crack-cocaine
and had drunk excessively during the period he repre-
sented Mr. Kensu.

Mr. Kensu'’s public defense attorney failed
to investigate the case and challenge the
prosecution’s assertions.

The attorney did not discover, as investigators working
on Mr. Kensu’s behalf after his conviction would, that
the victim sold drugs and had been involved in a dispute
with his suppliers. One of these suppliers had traveled in
the same social circles as the victim and had been in the
Port Huron area about the time of the murder. The attor-
ney also did not discover that detectives had promised
to transfer from prison to a halfway house the jailhouse
informant who testified at trial that Mr. Kensu had con-
fessed to the crime. Six years after Mr. Kensu’s convic-
tion, that informant admitted on television that his trial
testimony had been a lie.

The attorney also failed to raise an important conflict of
interest: at the time of Mr. Kensu’s trial, the prosecutor
was running for state office and the victim’s father was
one of his chief financial backers. Today, the prosecutor
is a sitting federal judge.

The public defense attorney failed to
adequately present Mr. Kensu'’s alibi.

Prior to the trial, the lead investigator on the case had ha-
rassed and threatened Mr. Kensu’s pregnant girlfriend,



ABOVE: Temujin and A'miko Kensu in prison. (Photo courtesy of A'miko
Kensu.)

telling her that that if she testified on Mr. Kensu’s be-
half, she could be charged as an accomplice, could be
forced to give birth in a prison, and would lose custody
of her infant child. She fled to Florida and Mr. Kensu’s
attorney did not attempt to compel her return to Michi-
gan, although she could have testified that Mr. Kensu
was home asleep at the time of the murder.

When credible witnesses placed Mr. Kensu 450 miles
away from the murder just hours before and after it oc-
curred, the prosecutor called his personal pilot to the
stand. The pilot theorized, with no evidence whatsoever

to support this theory, that Mr. Kensu, who was living
off of food stamps, had hired a pilot to fly him to and
from the murder scene. Mr. Kensu’s attorney made no
attempt to refute this testimony.

Mr. Kensu remains in prison although a
federal court has overturned his conviction.

In October 2010, after finding that Mr. Kensu’s court-
appointed trial and appellate attorneys had both provid-
ed ineffective assistance of counsel, the United States
District Court for the Eastern District of Michigan over-
turned his conviction and ordered that he be re-tried.
The State of Michigan is appealing the federal district
court’s decision and thus Mr. Kensu remains in prison.
Efforts to obtain a pardon from the Governor have been
unsuccessful.

Among those actively campaigning for Mr. Kensu’s re-
lease are a former Michigan Supreme Court Chief Jus-
tice, a former federal prosecutor, a veteran investigative
journalist, two retired Special FBI agents, several veter-
an Michigan police detectives and officers, the non-prof-
it Proving Innocence, the Michigan Innocence Clinic at
the University of Michigan Law School and members
of the Innocence Project at the Thomas M. Cooley Law
School.

In the meantime, Mr. Kensu, his wife, and his family
struggle to deal with his continued incarceration.
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| know that he is looking
down on us hoping that
we’'ll do the right thing to

prevent future injustices,

so that what happened
to him won't happen
to others.

— RUTH LLOYD HARLIN, sister of Eddie Joe Lloyd

WAYNE COUNTY
Conviction vacated in 2002. Charges dismissed.

THE COST: Settlement of wrongful conviction lawsuit: $4 million
Incarceration: $510,000 (17 years)

WHAT WENT WRONG: Mr. Lloyd's public defense attorney did not challenge the
validity of Mr. Lloyd’s confession, which he gave while in a psychiatric facility after
several coercive police interviews, and did not seek an analysis of the biological

evidence collected at the crime scene.

TOP: Eddie Joe Lloyd’s sister, Ruth Lloyd Harlin (Photo by Robin Dahlberg). BOTTOM: Eddie Joe Lloyd. (Photo courtesy of Ruth Lloyd Harlin.)




EDDIE JOE LLOYD

Spent 17 years in prison before conviction was vacated based on DNA evidence.

In 1985, Eddie Joe Lloyd was wrongfully convicted of
murder based on a confession he had given while in a
psychiatric hospital for a thought and mood disorder
that rendered him delusional. His court-appointed attor-
ney never challenged the manner in which the confes-
sion was obtained, and although the police had collected
biological evidence at the crime scene, that same attor-
ney never sought to have it analyzed.

Background

Mr. Lloyd was one of six children from a close-knit
family. His mother died when he was young, but his fa-
ther, a self-employed housing contractor, worked hard
to keep the family together. Although Mr. Lloyd’s sib-
lings remember him as a smart, funny and loving man,
he spiraled into a devastating depression and began to
use drugs to ameliorate his grief after his twin sister was
murdered by her husband.

Over time, the drug use caused him to become delusional
and he became convinced that he had supernatural abili-
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ties to solve crimes. He often wrote letters to the Detroit
Police Department offering to assist in cases that he had
learned about through the newspapers or television.

In October 1984, Mr. Lloyd was involuntarily commit-
ted to the Detroit Psychiatric Institute. While hospital-
ized, Mr. Lloyd wrote a letter to the police suggesting
that he had pertinent information about the highly pub-
licized rape and murder of a 16-year-old girl that had
occurred eight months earlier.

Police visited Mr. Lloyd at the hospital on at least four
separate occasions. They convinced him that if he con-
fessed to the crime and allowed himself to be arrested he
would help them “smoke out” the real perpetrator. They
told him details about the crime scene that he could not
have known, and had him sign a written confession and
give a tape-recorded statement. Based on that confes-
sion, Mr. Lloyd was charged with first-degree murder.

The court appointed two different public
defense attorneys to represent Mr. Lloyd,
and neither prepared adequately for trial.

Wayne County Circuit Court appointed an attorney to
represent Mr. Lloyd who did little to prepare for his
trial. The attorney did not seek funding for experts to
analyze the blood, hair, semen or fingernail scrapings
collected by police investigators at the crime scene. He
did not seek funding for a psychiatric expert to evaluate
Mr. Lloyd’s condition at the time of his alleged confes-
sion and to determine the veracity and reliability of that
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confession. On the day on which Mr. Lloyd’s trial was
to commence, the attorney called in sick.

The court appointed a second attorney to replace the first
and postponed the trial for one week. At trial, the second
attorney called no defense witnesses; he presented no
expert testimony; he did not cross-examine the police
officer primarily responsible for obtaining Mr. Lloyd’s
confession; he did not cross-examine the medical exam-
iner; and he gave a five minute closing argument.

The jury deliberated for less than one hour before con-
victing Mr. Lloyd. At sentencing, the trial judge apolo-
gized to the courtroom that he could not hang Mr. Lloyd.
When asked whether he had anything to say, Mr. Lloyd
answered, “I did not kill [the victim]. I never killed any-
body in my life and I wouldn’t.”

The court appointed an attorney who had
a record of misconduct to represent
Mr. Lloyd on appeal.

For purposes of appeal, Mr. Lloyd was appointed an-
other attorney. This one had been reprimanded for mis-
conduct by Michigan’s Attorney Disciplinary Board
numerous times and had had his law license temporar-
ily suspended. The attorney never met with Mr. Lloyd
and refused to return Mr. Lloyd’s phone calls. When
Mr. Lloyd filed a complaint with the Attorney Grievance
Commission, the attorney responded by stating that Mr.
Lloyd’s “claim of my wrongdoing is frivolous, just as is
his existence. Both should be terminated.”



ABOVE (left to right, top to bottom): Eddie Joe Lloyd and his niece,
sister in law, brother, and great nephews. (Photo courtesy of Ruth
Lloyd Harlin.)

Eventually, DNA testing conclusively proved
Mr. Lloyd’s innocence.

In 1995, law students working for the Innocence Project
at the Benjamin N. Cardozo Law School in New York
City began to search for the forensic evidence the police
had taken from the crime scene. When it was finally lo-
cated and subjected to DNA testing, it revealed that Mr.
Lloyd could not have been the perpetrator.

In 2002, Mr. Lloyd’s attorneys and the Wayne County
Prosecutor’s Office jointly moved to vacate his convic-
tion. The judge who had presided over Mr. Lloyd’s trial
granted the motion but placed the blame for the wrong-

ful conviction on Mr. Lloyd, stating, “I never heard this
man say, “I didn’t do it,” or ‘they forced me to do it.” At
the end of the hearing, Mr. Lloyd simply said “Thank

’

you.

Mr. Lloyd served seventeen years in prison
for a crime he did not commit;
he died two years after his release.

On August 26, 2002, after having been imprisoned for
17 years, three months and five days, Eddie Joe Lloyd
walked out of a Michigan prison as a free man. Two
years after his exoneration, Mr. Lloyd died of a heart
ailment he had developed while in prison. He was 55.

Shortly after his death, the State of Michigan, Wayne
County, and the City of Detroit agreed to pay Mr. Lloyd’s
estate $4 million for failing to provide Mr. Lloyd with
effective assistance of counsel and for his wrongful con-
viction and imprisonment.

The real perpetrator of the crime for which Mr. Lloyd
was imprisoned has never been found.
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WAYNE COUNTY: Third Judicial Circuit Court

Conviction overturned in 1997. Charges dismissed.

THE COST: $480,000 (16 years)

WHAT WENT WRONG: Mr. Love's public defense attorney failed to:

e Conduct a reasonable investigation.

¢ File necessary pre-trial motions.

e Challenge the sole eyewitness’s mistaken identification of Mr. Love.

e Call an alibi witness to testify on Mr. Love's behalf.

TOP AND BOTTOM: Dwight Love. (Photos by Stephanie Chang.)




DWIGHT CARVEL LOVE

Spent 16 years in prison before conviction was overturned.

In 1982, 22-year old Dwight Carvel Love was sentenced
to life imprisonment without the possibility of parole
for a murder that he did not commit. His public defense
attorney failed to adequately investigate the charges
against him and as a result, did not learn that the police
had identified another man who was bragging publicly
about having committed the murder. Although the pros-
ecution’s case rested almost exclusively on a single eye-
witness, the attorney did not adequately challenge that
man’s mistaken identification of Mr. Love as the perpe-
trator and failed to call as a witness at trial a neighbor
who could have supported Mr. Love’s claim that he was
in his apartment at the time of the incident.

Background

Early on the morning of September 10, 1981, Mr. Love,
a trained locksmith who worked for his family’s busi-
ness, was asleep next to his girlfriend when he was
awakened by a series of “pop-pop” sounds outside of
his apartment building. From his window, he saw a body
lying across the street in front of a local bar.

A friend of the murdered man told police that he and the
victim had been accosted by two African-American men
when they left the bar, that the victim had been shot three
times as he tried to run back into the bar, and that one
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of the assailants had run in the direction of Mr. Love’s
building after the shooting. He described the shooter as
short with bumpy, acne-marked skin.

Mr. Love was charged after a flawed
photographic lineup.

Police later showed the friend a photographic lineup
populated with images of men who did not meet this
description. Officers told him to “zero in on the shooter.”
Although Mr. Love did not have bumpy, acne-marked
skin, his photo was the first in the lineup; a police file
revealed that he had been included because he lived in
the area. The friend identified Mr. Love as the shooter
in both this lineup and a later in-person lineup. Based
solely on these identifications, Mr. Love was charged
with first degree murder.

The court appointed an attorney who failed
to adequately investigate the crime.

The public defense attorney appointed by the Third Ju-
dicial Circuit Court of Wayne County did little to mount
a defense on Mr. Love’s behalf. There is no evidence
that he sought funding to hire an investigator. Had he re-
tained one, he might have discovered that several people
in and around the neighborhood suspected that someone
else had committed the murder.
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Mr. Love continues to

be plagued by illnesses

he contracted while

Incarcerated.

At trial, the attorney failed to challenge the
eyewitness identification, to call a crucial
alibi witness or to provide a second alibi
witness with an opportunity to explain
prior inconsistent statements.

Although the prosecution’s case rested almost exclu-
sively on the victim’s friend’s identification of Mr. Love,
the attorney did not question the friend about the dis-
crepancies between his initial description of the shooter
and Mr. Love.

The prosecution argued that Mr. Love had returned to
his apartment immediately after the shooting; yet, Mr.
Love’s attorney failed to call as a witness Mr. Love’s
downstairs neighbor, who had testified at an earlier hear-
ing that he had not heard anyone enter the building after
he heard the gunshots. He had further testified that the
steps to Mr. Love’s apartment were “loud and creaky”
and that he could always hear Mr. Love’s movements on
the stairs and in his apartment.



Mr. Love’s girlfriend testified that he had been with
her at the time of the shooting, but the prosecution cast
doubt on her credibility by highlighting inconsistencies
in her prior statements. Mr. Love’s attorney failed to
provide her with an opportunity to explain these incon-
sistencies. At the time she made the statements, she had
been charged with murder along with Mr. Love and was
under tremendous stress.

Mr. Love was convicted and sentenced to life imprison-
ment.

Twelve years later, new information about
the real murderer came to light and
Mr. Love’s conviction was vacated.

Mr. Love made repeated attempts to overturn his con-
viction, but none were successful. Finally, with the help
of an attorney hired by his family, he discovered that
the prosecution, which has a constitutional obligation to
turn over all potentially exculpatory evidence prior to
trial, had withheld from Mr. Love police reports identi-
fying other potential suspects, including a man who had
bragged about the murder. Around the same time, Mr.
Love’s brother located an individual who acknowledged
that he had been with the shooter at the time of the mur-
der and that Mr. Love was not the shooter.

Based on this new evidence, Mr. Love filed a motion
with the trial court seeking a new trial and to have his
conviction set aside. The court granted the motion and
subsequently ordered the State of Michigan to release
Mr. Love pending any appeal. The court stated:

When you consider that with potentially excul-
patory evidence that was contained in a miscel-
laneous police file that did not surface until . .
. 1996, that what I deem to be ineffective assis-
tance of counsel for failure to call a very impor-
tant witness, a witness who may have been able
to say whether or not the Defendant was seen or
heard going out of or coming into his apartment
across from the robbery murder scene, as well as
the evidence that someone else confessed to the
crimes, any one or more of those particular is-
. the conclusion that there was
. The Defendant has
spent fifteen years in prison on a conviction that

sues leads to . .
a miscarriage of justice . .

probably should never have been had.

Even after release, Mr. Love’s incarceration
continues to cause him problems.

Although the State of Michigan attempted to re-try Mr.
Love, the trial court dismissed the charges against him in
2001. Mr. Love can no longer work because of a pulmo-
nary condition he contracted while in the Wayne County
Jail. He lives on disability benefits of just over $500 a
month and sufffers from post-traumatic stress syndrome
becuase of his wrongful incarceration.
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ST. CLAIR COUNTY Circuit Court

Evidence of innocence. Case is before Michigan Court of Appeals.

THE COST: Incarceration: $90,000 (3 years)

WHAT WENT WRONG: The court denied Mr. Mardlin’s attorney the funds to retain
a necessary defense expert.

TOP: Frederick Mardlin, mother and stepfather. (Photos provided by Frederick Mardlin’s family.] BOTTOM: Frederick Mardlin. (Photo Courtesy of OTIS)




FREDERICK MARDLIN

Was denied opportunity to retain necessary expert witnesses and spent three years

in prison.

Frederick Mardlin, a 32-year old married father of three
children, was wrongfully convicted of arson and burn-
ing an insured property and unnecessarily imprisoned
for three years. The trial court declined to provide his
public defense attorney with the funds to retain an elec-
trical expert who would have testified that the fire was
accidental, caused by faulty electrical wiring.

Background
On November 13, 2006, a fire burned down Mr. Mard-

lin’s home, destroying most of his family’s possessions,
including sentimental heirlooms. The damage to the

house was so extensive that it was eventually bulldozed.
There was no physical evidence suggesting that Mr.
Mardlin had started the fire, but police claimed that he
had burned down the house to collect the insurance pro-
ceeds.

Initially, the prosecution told Mr. Mardlin that if he
pled guilty, he would be sentenced to no more than
two months in the county jail. Mr. Mardlin, however,
rejected the deal, maintaining his innocence. Although
he was behind on his bills, he had recently negotiated
a payment plan with his utility company. Moreover, he
swears that he would have never destroyed his family’s
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keepsakes. “They said I intentionally destroyed pictures
of my children,” said Mr. Mardlin. “I took my children
to the state fair every year to get pencil drawings done
of them. I loved those pictures. I could have never de-
stroyed them.”

Nonetheless, he was arrested and charged with arson.
The case was referred to the St. Clair County Circuit
Court for trial.

The court denied Mr. Mardlin’s public
defense attorney the funds to retain a
necessary expert.

Although no accelerant was found in the remains of
Mr. Mardlin’s house, the prosecution argued at trial that
the damage to the house was “consistent” with its use.
Two arson experts testified in support of this assertion.
A third stated the fire had no electrical cause although
he had not examined the faulty wiring in an outlet in the
room where the fire started.

The public defense attorney appointed by the court to
represent Mr. Mardlin had little jury trial experience. He
requested funds from the court to retain a fire “origin
and cause” investigator and an “electrical” expert, but
the court only provided him with funds for the fire in-
vestigator. Although that investigator concluded that the
fire was electrical and had been caused by faulty outlet
wiring, he lacked the electrical expertise to testify about
that wiring.
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The prosecutor knew that the court had denied Mr.
Mardlin’s requests for an electrical expert, but repeated-
ly emphasized in his closing arguments that the defense
had failed to call such an expert to testify in support of
its theory of the case.

Mr. Mardlin was convicted and sentenced to concurrent
terms of between three and 20 years for the arson and
between one and 10 years for burning an insured build-
ing. An electrical expert would have cost the court ap-
proximately $2,000.

An electrical expert later demonstrated
conclusively that the fire was accidental.

The defense’s fire investigator, believing Mr. Mardlin to
be innocent, had personally retrieved the faulty outlet
from the house before it was bulldozed so that it could
be preserved for later analysis. Mr. Mardlin’s court-ap-
pointed appellate attorney secured the assistance of an
electrical engineering expert who agreed to work on the
case free of charge. His tests showed conclusively that
the cause of fire was electrical and therefore accidental.

Mr. Mardlin has been released on parole,
but his motion for a new trial remains
unresolved.

Based on this new expert evidence, Mr. Mardlin filed a
motion with the trial court for a new trial. That motion
was denied. He appealed to the Michigan Court of Ap-



The Chief Justice [of the

Michigan Supreme Court]

noted “serious concerns
about the fairness of [Mr.

Mardlin’s] trial.”

peals, which overturned his conviction on other grounds.
The prosecution appealed to the Supreme Court, which
reinstated the conviction, but sent the case back to the
Court of Appeals to address whether Mr. Mardlin had
been improperly denied a necessary expert witness. In
a dissenting opinion, the Chief Justice of the Supreme
Court noted that the existence of the new expert testi-
mony “raises serious concerns about the fairness of de-
fendant’s trial.”

During the course of these appeals, St. Clair County,
which is responsible for paying for Mr. Mardlin’s ap-
pellate representation, announced that it would not pay
his appellate attorney for the time he had spent on the
case when it was before the Michigan Court of Appeals
unless the attorney agreed to represent Mr. Mardlin be-
fore the Michigan Supreme Court for free. The attorney
agreed to do so.

As his case bounced back and forth among the courts,
Mr. Mardlin was released on parole, three days after his
son graduated from high school. Not only did his im-
prisonment cause him to miss the graduation, but while
he was incarcerated, his son had required surgery, his
younger brother and grandfather had died, his aunt had
quadruple bypass surgery, and his wife had been forced
to work multiple jobs to support the family. As Mr.
Mardlin’s mother puts it, “He’s missed so many things,
so many family moments.”
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At trial, his public

defense lawyer made
no opening argument,
called no witnesses
and rested when the

prosecution did.

MUSKEGON COUNTY: Muskegon County Trial Court, Criminal Division

Evidence points to innocence
THE COST: Incarceration: $210,000 (7 years so far)

WHAT WENT WRONG: Mr. Sones’ public defense attorney did not retain a necessary
expert because of lack of court funds. He also did not prepare for trial, failing to:

¢ Investigate the facts of the case or attempt to locate and interview potential

alibi witnesses.

¢ Challenge a suggestive photo lineup.

e Make an opening statement or call a single witness at trial.

TOP: Alphonso Sones. (Photos courtesy of Alphonso Sones.) BOTTOM: Alphonso Sones. (Courtesy of OTIS)




ALPHONSO SONES, SR.

Remains in prison after seven years even though evidence points to his innocence.

In 2003, 56-year old Alphonso Sones, Sr. was sentenced
to a prison term of between 22 and 36 years for alleg-
edly robbing a gas station. The only evidence against
him was the fact that two gas station employees had
picked him out of an improperly conducted in-person
line-up. Although his court-appointed attorney twice
stated on the record that his client could not obtain a fair
trial without an expert on the unreliability of eyewitness
identifications, he did not seek the funds to retain such
an expert.

Background

On the evening of August 26, 2002, a man brandishing
a butcher knife robbed a gas station. According to two
gas station employees, the man was in his mid-40s and
dark-skinned, had facial hair and had been wearing blue
sweatpants and a white t-shirt. He made off with two
packages of cigarettes, a cash drawer and more than
$400.

The robbery, which took no more than two minutes, was
recorded on the gas station’s surveillance camera. The
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Mr. Sones’ public defense

attorney explained that he

had not retained an expert
earlier because “it would be

extremely expensive.”

recording was grainy and most of the footage was of the
back of the perpetrator’s head. Yet, two police officers
who viewed it immediately after the robbery later testi-
fied that they thought that the perpetrator resembled a
man known as Jimmie Foreman. They further testified
that they had made no effort to locate or speak to Mr.
Foreman.

Several days later, different police officers stopped
56-year-old Mr. Sones as he walked from his daughter’s
house to his girlfriend’s house. He was wearing blue
pants and a white t-shirt. The officers searched him, his
car and his girlfriend’s house, but did not find the $400,
the cash drawer, or the butcher knife. Nevertheless, they
took Mr. Sones to the police station where they placed
him in a lineup.
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Mr. Sones was arrested based on the
results of a flawed lineup.

The two gas station employees viewed the lineup and
identified Mr. Sones as the perpetrator. They later stated,
however, that the four other men in the lineup looked
sufficiently different from their description of the robber
that they could not have been the perpetrator. One man
was too large; a second man was too young; a third man
had hair that was too long; and a fourth had skin that
was too light.

On the basis of the employees’ identification, Mr. Sones
was arrested and charged, and his case was referred to
the Criminal Division of the Muskegon County Trial
Court for trial.

The court appointed an attorney who failed
to prepare Mr. Sones’ case for trial.

Mr. Sones’ public defense attorney met with Mr. Sones
once prior to his trial, refused to listen to his claims of
innocence and pressured him to plead guilty. Accord-
ing to Mr. Sones, he never investigated Mr. Sones’ as-
sertion that he had been with his ex-wife at the time of
the robbery or Jimmie Forman’s possible involvement
in the crime. Instead, in December 2002, on the eve of
trial, the attorney requested a postponement, admitting,
“Quite frankly, I don’t think I'm prepared for trial at this
point.” He stated that he wanted to retain an expert on
the reliability of eyewitness identification. The court ad-
journed the trial.



The attorney did not ask the court for the
funding to secure necessary expert
testimony.

By the time the trial began, the attorney had not retained
the eyewitness identification expert. Instead, after the
jury had been selected, he asked the court to instruct it
on the reliability of eyewitness testimony; the court re-
fused. He then asked that he be allowed to present facts
to the jury on the unreliability of eyewitness testimony;
the court denied his request. He then asked for a sec-
ond adjournment so that he could again retain an expert.
When the prosecution objected, the attorney explained
that he had not retained an expert earlier because “it
would be extremely expensive . . . And we all work with
limited budgets here and we have to decide whether or
not those funds can—should be expended in a particular
case.” The court again denied his request and the trial
went forward. Mr. Sones’ attorney made no opening ar-
gument, called no witnesses, and rested his case when
the prosecution rested its case.

Mr. Sones remains incarcerated.

Mr. Sones was found guilty of armed robbery and sen-
tenced to 22 to 36 years. His various efforts to overturn
his convictions have failed. His earliest release date is
2024. He will be 70 years old.
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| was naive. | didn't WAYNE COUNTY: Recorder’s Court for the City of Detroit

Conviction overturned in 1998. Charges dismissed.

know anything about
the courts. I'd never THE COST: Incarceration: $120,000 (4 years)

been in trouble before. WHAT WENT WRONG: Mr. Tucker's public defense attorney completely failed to
I’'d never even been to investigate the charges against him or prepare for trial.

the police station.

—DAVID TUCKER

TOP: David Tucker. (Photo courtesy of Cybdle Codish and Metro Times.)




DAVID TUCKER

Released on parole after four years; federal court later vacated his conviction

In 1992, 21-year old David Tucker was convicted of as-
sault with intent to do great bodily harm after a 45-min-
ute bench trial for which his public defense attorney did
no investigation and no preparation. He was sentenced
to between six and ten years in prison.

Background

On June 30, 1990, David Tucker was working at a Mc-
Donald’s on Detroit’s northwest side. Shortly before
9 p.m., one of the restaurant managers was attacked,
beaten and left unconscious on the floor of the restau-
rant’s bathroom. At around the same time, Mr. Tucker

left his workstation to use the restroom, having received
permission to do so. Upon finding the manager beaten
and bleeding, Mr. Tucker immediately returned to the
restaurant, alerted other restaurant employees and called
911.

The manager spent several days in a coma and initially
lost his ability to speak. Over the next 18 months, he
identified a number of different co-workers as his at-
tackers. At first, he told police that he had been beaten
by two McDonald’s employees, neither of whom was
Mr. Tucker. Sometime later, he accused Mr. Tucker be-
fore again insisting that the perpetrator was one of the
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two men he had originally named. Despite these dis-
crepancies, police arrested Mr. Tucker and charged him
with assault with intent to murder. His case was referred
to the Recorder’s Court for the City of Detroit for trial.

Mr. Tucker’s public defense attorney
completely failed to prepare for trial.

Shortly before trial, Mr. Tucker’s attorney received a let-
ter from the victim’s attorney stating that the victim’s
head injuries prevented him from reliably identifying
his attacker but reserving his right to testify against Mr.
Tucker at his trial. On the basis of that letter, Mr. Tuck-
er’s lawyer wrongly concluded that the victim would not
appear at the trial and that the prosecution would be un-
able to prove its case.

As aresult, the lawyer did not request the victim’s medi-
cal records or consult with a medical expert about the
impact of head trauma on memory. He did not outline
the victim’s contradictory and conflicting accounts of
the attack. He did not identify witnesses to testify on
Mr. Tucker’s behalf, although another employee had
seen Mr. Tucker return from the bathroom one minute
after leaving his workstation. He did not seek testimony
from the initial police investigators who were told by
the victim that two other McDonalds’ employees had as-
saulted him.

The victim did, however, testify against Mr. Tucker,
and asserted that David Tucker had assaulted him. Mr.
Tucker’s attorney offered no response and did not seek a
continuance to prepare. Forty-five minutes after the trial
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“Counsel, unprepared

and assuming that the
prosecution would present
no evidence against his
client, nevertheless declined
to request a continuance to

prepare.”

—UNITED STATES COURT OF APPEALS,
SIXTH CIRCUIT

began, the judge convicted David Tucker and sentenced
him to between six and ten years in prison.

Years after Mr. Tucker had been paroled,
the federal courts declared that his
attorney had provided constitutionally
inadequate legal representation.

Although Mr. Tucker was released on parole after four
years, he continued to fight to clear his name. Both the
Michigan Court of Appeals and the Michigan Supreme
Court questioned his lawyer’s lack of preparation but



did not find that the lawyer’s omissions had affected the
trial’s outcome.

The United States District Court for the Eastern District
of Michigan, however, disagreed. It granted Mr. Tuck-
er’s petition for a writ of habeas corpus, and ordered
that he be retried or released. The United States Court of
Appeals for the Sixth Circuit affirmed, stating:

Counsel, unprepared and assuming that the pros-
ecution would present no evidence against his
client, nevertheless declined to request a continu-
ance to prepare. His failure to do so, when he
knew that he was unprepared for trial and had not
obtained critical evidence of which he was aware,
could not be considered representation within the
“wide range of reasonable professional assis-
tance.” [citation omitted]

Indeed, [Mr.] Tucker’s “burden of overcoming
the presumption that the challenged action might
be considered sound trial strategy” is not a dif-
ficult one in this case. No conceivable sound trial
strategy would include a decision to proceed un-
prepared when counsel has learned that his as-
sumption that the prosecution would not present
evidence was unfounded.

The charges against him were subsequently dismissed.
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My brother is innocent.
It has taken 23 years

for people to listen.

— ROBERT VINSON, younger brother of Karl Vinson

WAYNE COUNTY: Third Judicial Circuit Court

Evidence points to innocence. Motion to overturn conviction pending.

THE COST: Incarceration: $720,000 (24 years)

WHAT WENT WRONG: Mr. Vinson's court-appointed attorney did not conduct
the reasonable investigation that would have enabled her to challenge forensic

evidence against him. She also failed to seek funding to retain experts who could

have exonerated Mr. Vinson.

TOP: Robert Vinson, Karl Vinson’s younger brother. (Photo by Robin Dahlberg) BOTTOM: Karl Vinson (Photo Courtesy of OTIS)




KARL VINSON

Remains in prison after 24 years although forensic evidence points to his innocence.

Karl Vinson has spent the last 24 years of his life be-
hind bars because of a rape conviction. New evidence,
however, strongly suggests that he is innocent. A recent
analysis of Mr. Vinson’s blood revealed that the semen
found at the crime scene could not have been his. Such
evidence was not introduced at Mr. Vinson’s trial be-
cause his court-appointed public defense attorney never
asked for permission from the court to retain necessary
experts.

Background

On the morning of January 3, 1986, a man broke into
a Detroit home and raped a nine-year-old girl. The girl
was unable to identify her attacker until her mother
asked if he might be Karl Vinson, the ex-husband of the
girl’s former babysitter. At that time, 33-year-old Mr.
Vinson was training as a boxer and renting a house from
his mother. He had recently lost his job at the Chrysler
plant.
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“l did a lot of crying and

praying over the years”

—MILDRED POINTZES, KARL VINSON'S MOTHER

Mr. Vinson had an alibi.

Both he and his family insisted that he could not have
committed the crime. He had been asleep at his mother’s
house on the morning of January 3rd. Moreover, none
of the biological evidence collected by the police at
the victim’s home implicated him. The blood cells in
the semen on the victim’s bed sheets were type O. Mr.
Vinson’s blood type was AB. Nonetheless, the police ar-
rested and charged him.

The court appointed a public defense
attorney who failed to raise problems
with the forensic evidence.

At trial, the prosecutor argued that the lack of physical
evidence did not establish Mr. Vinson’s innocence. In-
stead, he claimed that Mr. Vinson had a particular physi-
ology that prevented his fingertips from leaving finger-
prints and his blood type from being detected in his
semen. The type O blood cells in the semen, he claimed,
were not from Mr. Vinson, but the victim.
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Although these assertions were false, Mr. Vinson’s
public defense attorney did not attempt to refute them.
There is no record of her having asked for funding from
the court to retain an expert to determine whether Mr.
Vinson’s blood type could be detected in his semen, to
examine the stained bed sheets, or to review the results
of the hospital’s rape kit. The only witnesses she called
on Mr. Vinson’s behalf were his mother and stepfather,
both of whom the prosecutor accused of lying.

Mr. Vinson was convicted and sentenced to between 10
and 50 years in prison.

After more than two decades in prison,
Mr. Vinson located experts whose analysis
of the forensic evidence supports his
innocence.

Mr. Vinson’s multiple appeals and motions for post-con-
viction relief were denied. He was unable to use DNA
evidence to prove his innocence because the police had
destroyed the bed sheet with the semen stains. Although
his case came before the Michigan Parole Board a num-
ber of times, he was never paroled. He refused to admit
his guilt.

Finally, an associate chemistry professor who works
with the National Death Row Assistance Network visit-
ed Mr. Vinson in prison and tested his blood. Those tests
revealed that he did not have the type of physiology that
the prosecutor had claimed; his blood type could be de-
tected in his semen and bodily fluids. If the semen on the
bed sheet in the victim’s room had been Mr. Vinson’s,



it should have contained type AB blood cells—which
it did not.

Her conclusions were subsequently confirmed by an in-
dependent laboratory in Pennsylvania and supported by
the same Detroit Police crime lab analyst who worked
on Mr. Vinson’s case for the prosecution in 1986.

Mr. Vinson and his family await a decision
on a motion to vacate his conviction.

In February 2010, the Innocence Clinic at the University
of Michigan Law School filed a motion asking that Mr.
Vinson’s conviction be vacated. At a subsequent eviden-
tiary hearing, experts testified that Mr. Vinson could not
have committed the crime. The motion is still pending.

“I did a lot of crying and praying over the years,” said
Mildred Pointzes, Karl Vinson’s mother, who together
with Mr. Vinson’s siblings and children never doubted
Mr. Vinson’s innocence. Now 54 years old, Mr. Vinson
has big plans for putting his life back together if and
when he is released from prison. He wants to write a
book and to create an advocacy organization to make
sure that no one has to experience the pain and suffering
that he and his family have experienced. He is looking
to help people get a fair chance in court. He says that he
plans to “live a life that you can feel good about.”
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BERRIEN COUNTY: Circuit Court

Conviction overturned in 2008. Pled guilty to lesser offense.

THE COST: Incarceration: $60,000 (2 years)

WHAT WENT WRONG: The court appointed an attorney to represent Mr. Walker

who was so disengaged that Mr. Walker preferred to represent himself. The

attorney failed to:
¢ Investigate the facts of Mr. Walker's case.

e Prepare for trial.

TOP AND BOTTOM: Charles Walker. (Photos courtesy of Charles Walker)




CHARLES WALKER

Spent more than a year in prison before conviction overturned.

In 2006, 42-year old Charles Walker was wrongfully
convicted of robbery. When his public defense attorney
failed to mount any defense on his behalf, the illiter-
ate Mr. Walker was forced to represent himself. He was
sentenced to between seven and twenty years in prison.

Background
On January 27, 2006, Charles Walker cau