IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS #46279
COUNTY DEPARTMENT — CHANCERY DIVISION

THE HOPE CLINIC FOR WOMEN LTD.;
ALLISON COWETT, M.D., M.P.H.,

Case No. UgCHgSﬁﬁg’

Plaintiffs,
V.

BRENT ADAMS, Acting Secretary of the Illinois
Department of Financial and Professional
Regulation, in his official capacity; DANIEL
BLUTHARDT, Director of the Division of
Professional Regulation of the Illinois Department of ) In Chancery

Financial and Professional Regulation, in his official } Preliminary Injunctlon/Temporary

Mt S Yt Nt N M et N M S N

capacity; THE ILLINOIS STATE MEDICAL } Restraining Order o
DISCIPLINARY BOARD, ) -
)
. Defendants L ) S

PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF THEIR MOTION FOR A
TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION

Plaintiffs, The Hope Clinic for Women Ltd. (“Hope Clinic™) and Dr. Allison Cowett, on
behalf of themselves and their patients, request that this Court issue a Temporary Restraining
Order and by a Preliminary Injunction, enjoining Defendants, the Secretary of the Illinois
Department of Financial and Professional Regulation (the “Department™), the Director of its
Diviston of Professional Regulation, and the Illinois State Medical Disciplinary Board, from
enforcing the Parental Notice of Abortion Act of 1995 (“the Act™), 750 ILCS 70/1 et seq. (2009),
attached as Exhibit A. Absent action by this Court, enforcement of a parental notice requirement
will begin on November 3, 2009.! As the evidentiary record demonstrates, the Act violates the

rights of minor women in Illinois under the Privacy, Due Process, Equal Protection, and Gender

' While the Act is currently in effect, the Department has granted a ninety day grace period, until
November 3, 2009, for physicians to institute procedures and protocols for compliance. I1l. Dept. of Fin.
& Prof’l. Reg., Medical Professionals Offered More Time for Compliance with Parental Notification
Laws, available at hitp://www.idfpr.com/newsrls/08052009MedProfOfferedMore TimeCompliance
ParentalNotificationLaw.asp (ast visited Oct. 12, 2009). .



Equality clauses of the Illinois Constitution and subjects them to serious and irreparable harm
without justification.

In particular, the Act substantially impairs the rights of pregnant minors to make the
decision whether to have an abortion free from unjustifiable government interference and
discriminatory regulation. Absent action by this Court, minors will suffer substantial and
irreparable harm, including physical and emotional abuse, homelessness, forced childbirth, and
medically risky delay in resolving their pregnancies. The judicial bypass process provided by the
Act cannot ameliorate these harms, and the State cannot show that the Act furthers a compelling
state interest. Furthermore, absent action by this Court, Defendants will begin to enforce the Act,
though many of the state courts charged with implementing the judicial waiver process are ill-
| prepa?ed 1o éffect their éﬂafge and will therefore compound the serious risks of breach of
confidentiality and medically threatening delays that plague young women subject to the Act’s
restrictions.

Because of the unjustified harms imposed by laws like the Act, leading professional
medical organizations — including the American Medical Association, the American Academy of
Pediatrics, the American College of Obstetricians and Gynecologists, the Society for Adolescent
Medicine, and the American Public Health Association — have emphatically and publicly
opposed them. Here, the only way to protect Plaintiffs and their patients from irreparable harm is

for this Court to issue an injunction that preserves the long standing status quo.

PRELIMINARY STATEMENT

The Act impermissibly restricts minors’ access to abortion by requiring that they provide

notice to an adult family member — defined as a parent, grandparent, step-parent living in the



home or legal guardian® — of an intended abortion or go to court for a waiver of the notification
requirement. The Act thus fundamentally alters the way safe and appropriate medical care has
been provided in Illinois for more than a third of a century.

Currently, a pregnant minor in Hiinois can obtain any hospital, medical, or surgical care
without notifying a parent. She can decide to continue her pregnancy and become a parent or
place her child for adoption, or she can terminate her pregnancy, all without involving a parent.
She can make all medical decisions — even those that can have serious consequences for her or
her fetus — without involving a parent. And, if she has a child, she can make decisions about her
child’s care — including decisions as to critical and lifesaving procedures — without her parent’s
involvement.

N.onetheless, most minors involve their parents in their decisions relating to their
pregnancies. For those who cannot, however — because, for example, a parent is abusive,
critically ill, or would likely obstruct their choice - they can obtain the care they need without
such involvement.

Enforcement of the Act will drastically change the status quo and will subject young
women to immediate and irreparable harm. The Act will force all minors who choose abortion —
but not those who choose to continue their pregnancies — to notify a parent or go to court. Asa
result, some young women will be prevented from obtaining abortions and forced to carry their
pregnancies to term; others will be beaten or thrown out of their homes.

The judicial bypass process, intended as an alternative, will itself compromise
confidentiality, exposing young women to the very harms of notification they sought to avoid. It

will also delay the abortion, increasing the health risks associated with the procedure and making

? For convenience, Plaintiffs will refer to these adult family members as “parents” except where necessary
to differentiate among them.



it more difficult, if not impossible, to obtain. Some young women, desperate to avoid notifying a
parent or going to court, will resort to drastic measures such as self-induced abortions.
The Illinois Constitution does not tolerate the Act’s discriminatory treatment and
unjustified infringement on the fundamental rights of young women seeking abortions. The
linois Supreme Court has declared that llinois’ explicit constitutional privacy protections —
broader than and independent of the protections afforded by the federal Constitution — secure as
fundamental the right to decide whether to terminate a pregnancy. The Act violates this express
right to privacy as well as I[llinois’ constitutional protections for substantive due process, equal
protection, and gender equality.
In enjoining the Act in the face of state constitutional violations, this Court will not stand
aloné. Indeed, no state court has upheld a parental involvement law where the state constitution -
like Illinois” — provides an explicit privacy or inalienable rights clanse,’
In support of their motion for injunctive relief, Plaintiffs offer the testimony by Affidavit
of healthcare providers and leading experts from Illinois and throughout the couniry on the
harms the Act will impose on young women:
»  Allison Cowett, M.D., M.P.H. (“Cowett”}, 1s Director of the Center for
Reproductive Health at the University of Illinois at Chicago (“UIC™) and Assistant
Director of the UIC Family Planning Fellowship. (Affidavit at Exhibit B.)

= Nancy Adler, Ph.D. (“Adler”™), is Professor of Medical Psychology and Vice-Chair
of the Department of Psychiatry at the University of California at San Francisco.
(Affidavit at Exhibit C.)

= Anne Baker, M.A. (“Baker”), is Director of Counseling at Hope Clinic for Women,

in Granite City, Illinois, where she has counseled young women for the past thirty-
three years. (Affidavit at Exhibit D.)

* See Am. Acad. of Pediatrics v. Lungren, 940 P.2d 797 (Cal. 1997); Planned Parenthood of Cent. N.J. v.
Farmer, 762 A.2d 620 (N.J. 2000); No. Fla. Women's Health & Counseling Servs., Inc. v. State, 866
S0.2d 612 (Fla. 2003); Inre T.W., 551 S0.2d 1186 (Fla. 1989); Wicklund v. Montana, No. ADV 97-671,
1998 Mont. Dist. LEXIS 227 (Mont. Dist. Ct. Feb. 13, 1998).



*  Ruth Kleiman (“Kleiman™} is the Volunteer Coordinator of the Illinois Judicial
Bypass Coordination Project in Chicago, Illinois. (Affidavit at Exhibit E.)

* Judge Gerald Martin (“Martin”) is a District Court Judge for the Sixth Judicijal
Dhstrict of Minnesota, who has presided over judicial bypass hearings in Duluth,
Minnesota since 1978. (Affidavit at Exhibit F.)

» Jamie Sabino, J.D. (*Sabine”), has been co-chair, for more than twenty-five years,
of the Massachusetts Lawyer Referral Panel, which is responsible for training and
advising lawyers representing minors seeking bypasses in Massachusetts. (Affidavit
at Exhibit G.)

* Robin Stein, L.C.5.W. (“Stein™), is a Licensed Clinical Social Worker in Illinois
who has worked with abused, neglected and abandoned adolescent girls in Chicago
and surrounding communities for more than two decades. (Affidavit at Exhibit H.)

= Laurie Zabin, Ph.D. (“Zabin”), is a Professor at Johns Hopkins University, in
Baltimore, Maryland, where she holds joint appointments in the Department of
Population, Family and Reproductive Health at the Bloomberg School of Public
-Health.and the Department of Gynecology and Obstetrics at the School of Medicine.
(Affidavit at Exhibit 1)

BACKGROUND

The Act

For decades, Ilinois has endowed pregnant minors with “the same legal capacity . . . as
has a person of legal age” to consent to medical and surgical procedures without notifying a
parent. 410 ILCS 210/1 (2004). The Act upends this statutory framework by singling out
pregnant minors whe choose abortion and requiring them — and only them — to notify a parent
before they may obtain medical care.

The Act requires a “physician or his or her agent” to give “at least 48 hours actual notice
to an adult family member of [a] pregnant minor . . . of his or her intention to perform the
abortion.” 750 ILCS 70/15. According to the Act, an “adult family member” is “a person over 21
years of age who is the parent, grandparent, step-parent living in the household, or legal

guardian.” /d. § 10. Notice is not required where the physician or his or her agent “has received a



written statement by a referring physician certifying that the referring physician or his or her
agent has given at least 48 hours notice to an adult family member,” id § 15, or where “actual
notice is not possible after a reasonable effort [and] the physician or his or her agent . . . give[s]
48 hours constructive notice,” id., defined as “notice by certified mail to the last known address
of the person entitled to notice with delivery deemed to have occurred 48 hours after the certified
notice is mailed,” id § 10.

Notice is also not required where the minor is “accompanied by a person entitled to
notice,” id. § 20(1); “notice is waived in writing by a person who is entitled to notice,” id
§ 20(2); “the attending physician certifies in the patient’s medical record that a medical
emergency exists and there is insufficient time to provide the required notice,” id § 20(3); or
“the I.ﬁiﬁ;Jl‘.cii-‘éélares in Writing that she is a victim of sexual abuse, neglect, or physicél abuse by
an adult family member as defined in [the] Act,” id § 20(4).

Finally, notice is not required if the minor goes to court and obtains a waiver. Id. § 20(5).
To do so, the minor must prove by a preponderance of evidence either:

(1) that the minor . . . is sufficiently mature and well enough informed to decide
intelligently whether to have an abortion, or

(2) that notification under Section 15 of this Act would not be in the best interests
of the minor. . ..

Id. §25¢d).

Under the Act, the Circuit Court must rule and “issue written findings of fact and
conclusions of law within 48 hours of the time that the petition is filed,” excluding weekends and
holidays, id. § 25(c); Il Sup. Ct. R. 303A; the petition is deemed granted if no ruling issues

within 48 hours. 750 ILCS 70/25(c); Ill. Sup. Ct. R. 303A(a). The Act provides for appeal from a



denial of the peti’cion.4 Tt also provides for court-appointed counsel and requires that proceedings
be confidential, with papers impounded and sealed and minors permitted to proceed under
pseudonym. 750 TLCS70/25(b), (c).

A physician who fails to give notice as required by the Act is subject to professional
discipline and civil penalties under the Medical Practice Act of 1987. Id. § 40(a); 225 ILCS
60/22(A)(40), 22(C) (2009).

Litigation History

The Act was enacted in 1995 but was enjoined immediately because the Illinois Supreme
Court had not issued rules necessary to comply with federal constitutional standards. Zbaraz v.
Ryan, No. 84-CV-00771, 1996 WL 33293423 (N.D. I1l. Feb. 8, 1996). On September 20, 2006,
the Illinois Supreme Court adopted Rule 303 A, entitled, “Expedited and Confidential
Proceedings Under the Parental Notification of Abortion Act.” Ill. Sup. Ct. Rule 303A. The
United States District Court for the Northemn District of Tilinois nevertheless declined to dissolve
the permanent injunction, first because the Attorney General admitted that the illinois courts
were not prepared to implement the new procedures, and later, because the court concluded that
a facial defect rendered the Act unconstitutional. Zbaraz v. Madigan, No. 84-CV-00771, 2008
WL 589028, at *3 (N.D. IlI. Feb. 28, 2008). The United States Court of Appeals for the Seventh
Circuit subsequently reversed the District Court’s ruling and dissolved the permanent injunction.

Zbaraz v. Madigan, 572 ¥.3d 370, 376 (7th Cir. 2009). Although the Seventh Circuit’s mandate

* The petition for appeal, along with the record and any memorandum of law, are to be filed within two
days of the denial, weekends and holidays excluded. The Appellate Court must issue a written ruling
within three days, excluding holidays and weekends. Ill. Sup. Ct. Rule 303A. Should the Appellate Court
affirm the denial of the petition, the minor may petition the Supreme Court for leave to appeal. That
petition must be filed within two days of the Appellate Court decision; should the Supreme Court grant
leave, the minor must file the record within two days. Id.



has 1ssued, the Department granted physicians a ninety day period to develop policies and
procedures to ensure compliance with the Act and protect patients’ rights. http://www.idfpr.com
/mewsrls /08052009MedProfOfferedMoreTimeComplianceParentalNotificationLaw.asp (last
visited Oct. 12, 2009). Absent relief from this Court, enforcement of the Act will begin on
November 3, 2000,

Some of the Circuit Courts have taken steps to implement the bypass process in an
expeditious and confidential fashion as demanded by the United States Constitution. See Bellotti
v. Baird, 443 U.S. 622 (1979) (requiring an expeditious and confidential alternative to state
mandated parental involvement). However, as shown below, se¢ infra at 12-14, even the best run
bypass process is inadequate to protect young women from the significant and irreversible harms
of statutes like the Act. Moreover, as discussed below, see infra at 34-37, many Illinois courts
are not yet prepared to implement the Act’s bypass requirements, which will compound the harm
for young women seeking waiver under the constitutionally and statutorily mandated process.

ARGUMENT
I. INJUNCTIVE RELIEF IS NECESSARY TO PREVENT THE IRREPARABLE

HARM OCCASIONED BY THE ACT’S INFRINGEMENT OF PLAINTIFFS’
CONSTITUTIONAL RIGHTS.

. A party seeking a temporary restraining order or a preliminary injunction must
“demonstrate (1) a clearly ascertained right in need of protection, (2) irreparable injury in the
absence of an injunction, (3) no adequate remedy at law, and (4) a likelihood of success on the
merits of fhe case.” Mohaniy v. St. John Heart Clinic, S.C., 225 111. 2d 52, 62 (2006); County of
DuPage v. Gavrilos, 359 Tl App. 3d 629, 649 (2d Dist. 2005). “Because a preliminary
injunction is designed to preserve the status quo pending a decision on the merits, the plaintiff
need not carry the same burden of proof that is required to support the ultimate issue.” Stenstrom

Petroleum Servs. Group v. Mesch, 375 1. App. 3d 1077, 1089 (2d Dist. 2007) (internal citation



and quotation marks omitted). Rather, the plaintiff need only “raise a fair question” as to the

existence of the right and the likelihood of success. /d.

Plaintiffs readily satisfy these requirements. Absent injunctive relief, the Act will inflict
irreparable harm on the young women of Illinois, and will do so in violation of clearly
ascertained rights under the Privacy, Due Process, Equal Protection, and Gender Equality clauses
of the Ilinois Constitution. No remedy at law can compensate them for the physical and
emotional harms they will suffer, including, in some instances, being forced to continue an
unwanted pregnancy. Plaintiffs raise far more than a “fair question™ as to the existence of their
rights and their likelihood of success.

A. Absent Injunctive Relief, Illinois Minors Will Suffer Irreparable Harm.

1. Forced Parental Nrotiﬁcation Will Subject Minors to Irreparable Harm.

The Act will force many young women in [llmois to involve a parent in their abortion
decision despite their judgment that doing so would be unwise and in many cases unsafe. Even
absent mandated parental involvement, the majority of minors involve a parent in their decision
to undergo an abortion. Baker § 16; Cowett 4 26, see also Adler §f 39-40 (summarizing
research); Zabin ¥ 17.> Minors who choose not to involve a parent have good reasons for their
choice. Martin 4 11; Sabino Y 14; Cowett 1§ 27, 30; Baker 9 18.

. One seventeen year old . . . from Missouri [a state with a parental involvement law, was]|
anxious to avoid suffering as her sister had. When the patient was just thirteen, her
sixteen year old sister told their parents that she was pregnant and planning to obtain an
abortion. The father proceeded to beat the sister and throw her and all of her clothes out
of the house. He then ordered the patient (again, then thirteen) and her ten year old
brother to box their sister’s belongings and take them to a dumpster. Everyone in the

family was then forbidden from having any contact with the older sister. Four years later,
the patient and her family still knew nothing of the sister’s whereabouts. Baker § 19.

* Both experience and studies show that, the younger the minor, the more likely she is to involve a parent.
Many of those teens who do not involve a parent consult another adult, be that an older sister, aunt,
grandparent, or family friend. Cowett ¥ 26, Baker 9§ 16; Zabin {1 17-18.



u Another minor . . . spoke of her sister who became pregnant . . .. The sister told her
parents, and they forced her to give birth and put the child up for adoption. The sister
subsequently tried to commit suicide and . . . was institutionalized for depression. This
minor did not want to involve her parents for fear that she, like her sister, would be
forced to continue the pregnancy. /d. § 20.

. Yet another minor patient, the youngest of four girls, told [of] how her sisters had all
become pregnant as minors, and how her parents threw each sister out of the house. The
patient was an excellent student, had a college scholarship, and, in general, felt that she
had her life ahead of her. Understandably, given what she had seen, she feared that, if her
parents found out about her pregnancy, they would throw her out of the house too. /d.
.22,

v One minor patient chose not to tell her parents about her pregnancy and abortion because
her brother was in prison, her maternal grandmother had just died, and her mother had
just been diagnosed with breast cancer and put on antidepressants. This minor, who had
no relationship with her father, came to [the] clinic with her eighteen year old sister. Both
she and her sister believed that news of the pregnancy would devastate their mother and
possibly compromise her health. /d 9 6.

As the above examples demonstrate, some young women do not involve a parent because
they reasonably fear disclosure of their sexual activity and pregnancy will lead to abuse. Baker
9919, 23; Stein 9 7, 10; Sabino 4 15. Others have been threatened with a variety of severe
repercussions — such as being beaten, being thrown out of the house, or having all {inancial
support cut off — if they were ever to become pregnant. Sabino § 16. And many know from
experience that the threats are not idle. /d 9 16-17; Baker §] 19-23; Stein § 10.

Still other minors fear their parents would prevent them from obtaining an abortion if
they learned of the pregnancy. Baker § 20; Sabino 4 18. For example, one young woman in
Massachusetts, a state with a mandatory parental involvement law, refused to involve her parents
because they had forced her to carry a previous pregnancy to term against her will, and she was
determined not to let that happen again. Sabino  18; see also Cowett § 29 (recounting story of

minor, too late for an abortion, who concealed the pregnancy from her parents, for fear they

would force her to keep her baby instead of placing the child for adoption).
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