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 The leading medical and public health associat ions in the 
United States submit  this br ief as amici  cur iae to explain 
why the failure of the New Hampshire Parental Not ificat ion 
Pr ior  to Abor t ion Act  (the “Act ” ) to provide an except ion for  
medical emergencies significant ly jeopardizes minors’ health 
and why the Act  inter feres with physicians’ legal and ethical 
obligat ions to protect  their  pat ients’ health.  This br ief in-
cludes technical informat ion about specific medical condi-
t ions to illust rate the threat  to adolescent  health posed by 
the Act . 
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 (“ACOG”) is a non-profit  educat ional and profes-
sional organizat ion founded in 1951.  With more than 45,000 
members in the United States, ACOG is the leading profes-
sional associat ion of physicians who specialize in the health 
care of women.  ACOG recognizes that  the issue of suppor t  
for  or  opposit ion to abor t ion is a mat ter  of profound moral 
convict ion to its members.  ACOG, therefore, respects the 
need and responsibility of its members to determine their  
individual posit ions on abor t ion based on personal values or 
beliefs.  As an organizat ion, ACOG opposes unnecessary 
regulat ions that  limit  or  delay access to medical care, includ-
ing abor t ion.  Many of ACOG’s members t reat  pregnant  mi-
nors facing health emergencies.  
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s  (“AMA”),2 an I lli-
nois non-profit  corporat ion, is an associat ion of approxi-

                                                      
1 No counsel for  a par ty authored this br ief in whole or  in par t , and 

no person or  ent ity other  than amici  and their  counsel made any monetary 
contr ibut ion toward the preparat ion or  submission of this br ief.  L et ters 
indicat ing the par t ies’ consent  to the filing of this amicus br ief have been 
submit ted to the Clerk. 

2 The AMA joins this br ief on its own behalf and as a representat ive 
of the L it igat ion Center  of the Amer ican Medical Associat ion and the 
State Medical Societ ies.  The L it igat ion Center  was formed in 1995 as a 
coalit ion of the AMA and pr ivate, voluntary, non-profit  state medical so-
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mately 250,000 physicians, residents, and medical students 
and is the largest  medical society in the United States.  I ts 
members pract ice in every state, including New Hampshire, 
and in every field of medical specializat ion.  The AMA was 
founded in 1847 to promote the science and ar t  of medicine 
and the bet terment  of public health, and these remain its 
core purposes. 
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• (“NHMS”), a 
New Hampshire not -for-profit  organizat ion incorporated in 
1791, represents approximately 2,000 physicians, residents, 
and medical students within New Hampshire.  I ts object ives 
are to promote the science and ar t  of medicine and the bet -
terment  of public health within New Hampshire.  I t  seeks to 
at tain these objects by federat ing and br inging into one 
compact  state organizat ion every physician licensed to prac-
t ice medicine in the state, by par t icipat ing in the processes 
of government at  all levels, and by unit ing with similar  so-
ciet ies as a const ituent  of the AMA.  

 Neither  the AMA nor  the NHMS support  or  oppose 
abor t ion.  Both the AMA and the NHMS believe that  this 
issue is a matter  for  physicians to decide individually, based 
on personal values and beliefs.3  The AMA and the NHMS 
join this br ief to suppor t  the integr ity and confident iality of 
the pat ient /physician relat ionship and the ethical duty of 
physicians to respect  and advocate for  their  pat ients’ per -
sonal autonomy.  They also join this br ief because they op-
pose the imposit ion of cr iminal penalt ies on health care deci-
sion-making. 

 The l;m@n�o p q r s‡l�q r�}�n m�•
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(“AAP”), 
founded in 1930, is a non-profit  professional organizat ion of 
pediatr icians, pediat r ic medical subspecialists, and pediatr ic 
                                                      
ciet ies, including the New Hampshire Medical Society, to represent  the 
views of organized medicine in the cour ts.   

3 See Amer ican Medical Associat ion, H-5.990:  Pol i cy on Abortion, 
avai lable at ht tp://www.ama-assn.org/ama/noindex/category/11760.html.  
This resolut ion was adopted by the AMA’s House of Delegates, the pr i-
mary policy-making body of the AMA. 
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surgical specialists, with more than 60,000 members.  I ts 
mission is to at tain opt imal physical, mental, and social 
health and well-being for  all infants, children, adolescents, 
and young adults, including those who are pregnant .   
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• (“NHPS”), 
founded in 1957, is a state chapter  of the American Academy 
of Pediatr ics.  I ts membership consists of over 200 physi-
cians from across the state.  L ike the AAP, NHPS is dedi-
cated to the opt imal physical, mental, and social health and 
well-being of all infants, children, adolescents, and young 
adults, including those who are pregnant .  
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€,n�}%p q p s�n (“SAM”) is a 
mult i-disciplinary organizat ion composed of health-care pro-
fessionals who dedicate their  lives to the care of adolescents.  
SAM works to promote public and professional awareness of 
the health-related needs of adolescents and to promote the 
health and well-being of all adolescents.  Members of SAM 
t reat  pregnant minors who face health emergencies. 

 The l;m@n�o p q r s

ˆ�{

•�q

…

p r

|

o p q@l

{ { �

q p r

|

p

�

s  (“APA”), with 
approximately 40,000 members, is the nat ion’s leading 
organizat ion of physicians specializing in psychiat ry.  The 
APA has long opposed legal inter ference with abor t ion 
r ights and with physicians’ exercise of their  medical 
judgment  to protect  their  pat ients’ health.   
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w%•  (“NASPAG”) is a non-profit  associat ion 
comprised obstet r ician-gynecologists, adolescent  medicine 
specialists and other pediat r icians, family pract it ioners, and 
nurse pract it ioners.  NASPAG acts as a forum for  educat ion, 
research, and communicat ion among health professionals 
who provide gynecologic care to children and adolescents. 
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s  (“NMA”) is the na-
t ion’s oldest  and largest  organizat ion represent ing Afr ican-
Amer ican physicians and health professionals in the United 
States.  Established in 1895, the NMA is the collect ive voice 
of more than 25,000 Afr ican Amer ican physicians and the 
pat ients they serve.  The NMA promotes the interests of 
physicians and pat ients of Afr ican descent  and carr ies out  
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this mission by promot ing par ity in medicine, eliminat ion of 
health dispar it ies, and promot ion of opt imal health.  

 Founded in 1872, the l.m�n�o p q r s

ˆ�‹�z�v

p q
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v | …
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p
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s  (“APHA”) is the oldest , largest , and most  diverse 
organizat ion of public health professionals in the wor ld.  The 
associat ion works to protect  all Americans, their  families, 
and communit ies from preventable, ser ious health threats 
and str ives to ensure that  community-based health promo-
t ion, injury and disease prevent ion act ivit ies, and prevent ive 
health services are universally accessible.  APHA repre-
sents a broad ar ray of health officials, educators, environ-
mentalists, policy-makers, and health providers at  all levels, 
working both within and outside governmental organizat ions 
and educat ional inst itut ions. 

) 5�/ (�-.<�F;4�/�) -159215.<=:�F;3�3E2.(�>
-1+@2.( 8 F;3�* 5�/

 Notwithstanding the asser t ions of New Hampshire and 
many of its amici , this case is not  about  the wisdom of laws 
requir ing mandatory not ice to a minor ’s parent  when she 
seeks an abor t ion.  Whatever  one may think about  such laws, 
this case is about  an altogether  different  issue:  whether, 
when such a law exists, it  should apply even in situat ions 
where the t ime it  takes to comply with its not ificat ion re-
quirement , or  to seek a cour t ’s permission not  to do so, will 
place a young woman’s health in grave danger .  As the lead-
ing medical and public health organizat ions represent ing 
physicians who t reat  pregnant  women in this count ry, amici  
urge this Cour t  to answer  that  quest ion in the negat ive.  No 
law, regardless of its just ificat ion, should be permit ted to 
place a pat ient ’s health at  r isk.  But  this is precisely what 
New Hampshire’s Parental Not ificat ion Pr ior  to Abort ion 
Act  (the “Act ”) does. 

Cont rary to more than thir ty years of this Cour t ’s 
precedents declar ing that  women’s health is, and must  be, 
paramount  when the government  regulates abor t ion, New 
Hampshire has passed a statute that  places the State’s 
pregnant minors at  ser ious r isk.  And the State and its amici  
now at tempt to insulate that  statute from challenge by urg-
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ing a standard for  judicial review that  will effect ively deny 
t imely abor t ions to cr it ically ill minors facing medical emer-
gencies by prohibit ing facial challenges to that  law.  The 
Cour t  should reject  their  effor ts. 

F i rst, the failure to include a medical-emergency excep-
t ion in the Act  jeopardizes the health of New Hampshire mi-
nors, some of whom will have condit ions that  will require 
immediate abor t ions to protect  their  health.  For  these mi-
nors, even the relat ively shor t  delay mandated by the Act  to 
not ify the minor ’s parents or  seek cour t  relief will have 
catast rophic health consequences.  Parental not ice is not  
necessary to provide safe abor t ion care to a minor .  A lso, the 
Act  would force physicians to violate ethical and professional 
obligat ions by requir ing them to delay cr it ical t reatment  in a 
medical emergency. 

 Second, requir ing a specific pat ient  to br ing an as-
applied challenge to a law lacking a medical-emergency ex-
cept ion will put  women at  r isk.  Such challenges provide no 
meaningful relief to physicians and pat ients when there is a 
need for  immediate t reatment.  Statutory medical-
emergency except ions of uniform applicability—not  case-by-
case relief—are the only adequate means of safeguarding 
physician judgment  and preserving women’s health in an 
emergency context . 

 F inal ly, the Act ’s death except ion is inadequate to pro-
tect  even those pregnant  minors who face life-threatening 
emergencies.  

2.( 8 F.3@* 5�/
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New Hampshire’s Parental Not ificat ion Pr ior  to Abor-
t ion Act  (the “Act” ), which requires that  a minor ’s parent  be 
not ified in wr it ing at  least  for ty-eight  hours before an abor-
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t ion is performed,4 contains no except ion whatsoever for 
situat ions in which a pregnant  minor  faces a medical emer-
gency that  requires an immediate abor t ion to preserve her 
health, even though the major ity of states permit  physicians 
to render  care without  parental consent  in other  medical 
emergencies.  This omission places young women at  signifi-
cant  r isk.  The medically indicated t reatment  for  some ser i-
ous medical condit ions that  ar ise dur ing pregnancy—
including certain hypertensive disorders, infect ions, and pla-
cental anomalies—may be the prompt  terminat ion of the 
pregnancy.  But  the Act  prohibits New Hampshire physi-
cians from providing that  medically indicated t reatment .  
I nstead, under  threat  of cr iminal penalt ies, they must  delay 
care unt il for ty-eight  hours after  providing wr it ten not ice to 
the minor ’s parent  or  unt il a cour t  hears and grants the mi-
nor ’s bypass pet it ion.  This state of affairs would violate the 
cent ral tenets of proper obstet r ical and emergency health 
care, conflict  with physicians’ ethical and professional obliga-
t ions, and unconscionably endanger  minors’ health.   

2.Œª51U «¬0.­ ®�¯�° ±�S ² UŠ3�S Q�P%² °DA�S ³ ³�(�U�´ T�S ² UŠ) ®@®@U�V%S ­ R U

2�µ�P%² R S P�Q�°O/�PBC�² P%R U�¶ RD/�±�U S ²60.U�­ ³ R ±uS Q·4�S ² ¶ T%®@¸

° R ­ Q�¶�U�°E/�±�­ R1A,P%T�³ VD51P�R1' U,4�P�¹%U ² U�V
µ�º@R ±�U�21¶ R “ °

<1U�­ R ±@*�»�¶�U ¯�R S P�Q

¼ ŒƒC�±�º�° S ¶ S ­ Q�°Ÿ«E±�PBR ² U�­ RŠ¯�² U�½ Q�­ Q�RŠ®�S Q�P%² °•U Q�¸
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¶�P%®�¯�³ S ¶�­ R S P�Q�°9R ±�­ R�² U�´ T�S ² U6S ®�®�U�V%S ­ R UO­ µ�P%² ¸
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Physicians who t reat  pregnant  women, including preg-
nant  minors, encounter  pat ients with ser ious health condi-
t ions that  would not  qualify for  the Act ’s death except ion.  
These condit ions are never theless so severe that  immediate 
terminat ion of the pregnancy will, in some instances, be the 
                                                      

4 See N.H. Rev. Stat . Ann. § 132:25 (2004) (“No abort ion shall be per-
formed upon an unemancipated minor  . . . unt il at  least  48 hours after  
wr it ten not ice of the pending abor t ion has been delivered . . . .” ).  No delay 
is mandated if a parent  cer t ifies that  he or  she has been not ified.  I d. 
§ 132:26. 
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medically indicated course of t reatment , and the delay man-
dated by the Act  would place the pat ient  at  ser ious r isk.  
Such condit ions include: 

À�Á�Â�Ã Ä Å Ã Æ�Ç È É�Ã9ÊEÈ Ç Ë Ä Ì�Ã Ä ÇŠË ÍOÎ1Ä Ã Ï�Æ�Ð%Æ�Ñ Á�Ò

Pregnancy-
induced hypertensive disorders (character ized by a pregnant 
woman’s blood pressure r ising above 140/90 mm Hg with or  
without  an occurrence of high blood pressure before preg-
nancy) remain one of the leading causes of maternal morbid-
ity.5  Hyper tensive diseases occurr ing dur ing pregnancy in-
clude preeclampsia, eclampsia, and HEL L P syndrome.6  
These are all grave disorders that  often require the immedi-
ate terminat ion of the pregnancy to prevent potent ially 
catast rophic health consequences, but  may not  qualify for  
the Act ’s death except ion.  

 Preeclampsia is a clinical hyper tensive disorder charac-
ter ized by high blood pressure, kidney dysfunct ion, and 
swelling.  (I t  is the precursor  to eclampsia, which is marked 
by the occurrence of seizures in women with preeclampsia.7)  
Women with severe preeclampsia can face ser ious deter iora-
t ion of a number  of organs and organ systems.8  Renal fail-
ure, blindness, congest ive hear t  failure, myocardial infarc-
t ion (heart  at tack), pulmonary edema (fluid accumulat ion 
and swelling in the lungs), rupture of the liver , and st roke 
are all known maternal health r isks associated with severe 
preeclampsia.9   

 When severe preeclampsia is diagnosed, “ immediate 
delivery, regardless of gestat ional age”  is rout inely recom-

                                                      
5 Harwood-Nuss’ Cl inical  Practice of Emergency Medicine 508-509 

(Allan Wolfson et  al. eds., 4th ed. 2005). 
6 Wi l l iams Obstetr ics 568, 579 (F. Gary Cunningham et  al. eds., 21st  

ed. 2001); Kar in Zet terst rom et  al., Maternal  Compl ications in Women 
Wi th Chronic Hypertension: A Population-Based Cohort Study, 84 Acta. 
Obstet . Gynecol. Scand. 419, 419-424 (2005). 

7 Wi l l iams Obstetr ics 571. 
8 I d. at  573. 
9 I d. at  573-585. 
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mended.10  Where the fetus is not  yet  viable, this means 
abor t ion.11  I ndeed, delaying terminat ion of the pregnancy is 
associated with increased maternal morbidity and complica-
t ions including placental abrupt ion (premature separat ion of 
the placenta with excess bleeding), eclampsia, coagulopathy 
(inability of blood to clot ), hyper tensive encenphalopathy, 
renal failure, int racerebral hemorrhage, and ruptured he-
pat ic hematoma (format ion of a blood clot  in the liver  that  
can rupture into the abdomen causing internal hemorrhage 
and/or  uncont rolled blood loss).12  Such complicat ions can 
lead to life long pain and suffer ing for  the woman. 

 HEL L P syndrome, a complicat ion unique to pregnancy-
induced hypertension, is character ized by a t r iad of hemoly-
sis (disintegrat ion of red blood cells), elevated liver  enzymes, 

                                                      
10 Cr i tical  Care Obstetr ics 438 (Gary A. Dildy I I I  et  al. eds., 4th ed. 

2004); see Harwood-Nuss’ Cl inical  Practice of Emergency Medicine 510 
(“ I n cases where there is evidence of advanced disease or  of impending 
eclampsia, delivery is indicated, regardless of the age of the fetus.  I n 
these cases, evacuat ion of the uterus is the only measure that  will halt  the 
advance of the disease.” ). 

11 Many of the leading obstet r ics and emergency medicine texts, in 
discussing the medically indicated t reatment  for  women facing ser ious 
health condit ions, refer  to the need for  “prompt  delivery”  or  “ immediate 
delivery, regardless of gestat ional age.”   See, e.g., Cr i tical  Care Obstetr ics 
438.  The State’s amici  seize on this language to argue that  an abor tion is 
not  indicated in the face of cer tain medical condit ions, but  rather  that  de-
l ivery of the fetus is the appropr iate t reatment .  See, e.g., Pro-L ife 
Ob/Gyns Br . 14, 16.  This is a false dist inct ion.  “Delivery”  of a fetus before 
the point  of viability (when the fetus can survive outside the woman on it s 
own or  with ar t ificial assistance) is an abor t ion.  See Wi l l iams Obstetr ics 
856 (Abort ion is the “ terminat ion of pregnancy by any means before the 
fetus is sufficient ly developed to survive.” ); N.H. Rev. Stat . Ann. § 132:24 
(Supp. 2004) (“ ‘Abor t ion’ means the use or  prescr ipt ion of any inst rument , 
medicine, drug, or  any other  substance or  device intent ionally to termi-
nate the pregnancy of a female known to be pregnant  with an intent ion 
other  than to increase the probability of a live bir th, to preserve the life or  
health of the child after  live bir th, or  to remove an ectopic pregnancy or  
the products from a spontaneous miscar r iage.” ).  

12 Cr i tical  Care Obstetr ics 438. 
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and low platelets.13  HEL L P develops in 5% to 20% of 
women with preeclampsia/eclampsia.14  Complicat ions asso-
ciated with HEL L P syndrome include placental abrupt ion, 
acute renal failure, and hepat ic hematoma with rupture.15  
The indicated t reatment  for  a pat ient  who develops HEL L P 
in almost  all cases is immediate terminat ion of the preg-
nancy (abor t ion pre-viability and delivery post -viability), 
especially if she exhibits uncont rolled blood pressure or 
signs of changes in liver  enzymes (which indicate a deter io-
rat ion in health).16  With any of these hypertensive disorders 
of pregnancy, the mandatory delay required by the Act  to 
not ify a minor ’s parent  or  obtain a court  bypass could ser i-
ously endanger  and possibly permanent ly impair  the pa-
t ient ’s health.  

Î�Ä Ã Å Ã Ä ÓÔÎ1Ä Ã Ó
Ð�Å Õ�Ä ÃBÖEÕ�Â�Å Õ�Ä ÃuË Í¿×DÃ Ó9Ø Ä Ð%Æ�Ã ÇuÐ%Æ�Ì

Ù Ú
Ë Ä È Ë�Ð%Ó,Æ�È Ë Æ�È Å È Ç Ò

Preterm premature rupture of mem-
branes (“PPROM”) is the rupture of the membranes that  
bathe the fetus at  any t ime pr ior  to 37 weeks gestat ional 
age.17  PPROM can occur ear ly in pregnancy.18  When such 
rupture occurs, the r isk of developing chor ioamnionit is, a 
ser ious infect ion of the placental lining and fluids, increases 
dramat ically.19  Chor ioamnionit is can also occur  spontane-
ously in the absence of PPROM, and can occur when an in-

                                                      
13 Wi l l iams Obstetr ics 579. 
14 I d. (not ing incidence as high as 20%); Cr i ti cal  Care Obstetr ics 449 

(not ing average incidence of 12%); Emergency Medicine: Concepts and 
Cl inical  Practice 2353 (Peter  Rosen et  al. eds., 1998) (HEL L P develops in 
5-10% of women with preeclampt ic symptoms).  

15 Cr i tical  Care Obstetr ics 450. 
16 I d. at  450-451. 
17 Harwood-Nuss’ Cl inical  Practice of Emergency Medicine 517. 
18 L ee C. Yang et  al., Maternal  and Fetal  Outcomes of Spontaneous 

Preterm Premature Rupture of Membranes, 104 J. Am. Osteopathic Ass’n 
537, 537-542 (2004). 

19 I d.; Emergency Medicine 1321 (John M. Howell et  al. eds., 1998) 
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fect ion results from, for  example, amniocentesis (the re-
moval of amniot ic fluid, usually for  chromosomal test ing).20 

 The onset of chor ioamnionit is places the pat ient  at  ser i-
ous r isk of severe harms that  compound on each other, in-
cluding permanent  infer t ility and sepsis (infect ion affect ing 
one or  more major  bodily organs, such as the lungs, liver , 
kidney, hear t , or  brain).21  PPROM with evidence of infect ion 
“dictates delivery regardless of gestat ional age.” 22  I n cases 
of PPROM and chor ioamnionit is, the mandatory delay im-
posed by the Act  (to effectuate parental not ice or  obtain a 
judicial bypass) may ser iously jeopardize the pat ient ’s 
health.   

Î;Û Ð�Ñ Ã Æ�Å Ð�Û�Ü�Ø Ä Õ�Â�Å È Ë Æ9Ð%Æ�Ì,Î;Û Ð�Ñ Ã Æ�Å Ð,Î�Ä Ã É�È Ð�Ò

Placental 
abrupt ion is the complete or  par t ial separat ion of the pla-
centa from the uter ine wall.  Maternal r isks associated with 
abrupt ion include massive blood loss requir ing red cell t rans-
fusion, disseminated intravascular  coagulat ion (“DI C”), and 
kidney failure;23 these associated condit ions can lead to acute 
respiratory dist ress syndrome (“ARDS”) and death.24  
Among the most  ser ious immediate complicat ions of placen-
tal abrupt ion is DI C.  DI C is a disorder  associated with a 
host  of ser ious condit ions and results in the inability to form 
a clot  with the consequence of uncont rolled bleeding.25  The 
occurrence of DI C increases the ongoing r isk of hemorrhage 
and makes the heavy bleeding more difficult  to t reat .  I n-

                                                      
20 Medical  Compl ications Dur ing Pregnancy 314-315 (Gerard N. 

Burrow et  al. eds., 6th ed. 2004). 
21 Cr i tical  Care Obstetr i cs 562-564; Paul L . Mar ino, The I CU Book 

503-505 (1998); see also Decl. of Wayne Goldner , M.D. ¶ 10. 
22 Emergency Medicine 1322; see also Pro-L ife Ob/Gyns Br . 16 

(t reatment  of chor ioamnionit is requires prompt  “delivery”).  
23 Cande V. Ananth et  al., Placental  Abruption in the Uni ted States, 

1979 through 2001: Temporal  Trends and Potential  Determinants, 192 
Am. J. of Obstet . & Gynecol. 191, 192 (2005). 

24 I d.; Cr i tical  Care Obstetr ics 335. 
25 Emergency Medicine: Concepts and Cl inical  Practice 2377; Cr i ti -

cal  Care Obstetr i cs 399. 
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creased bleeding signals an escalat ing threat  to the pat ient ’s 
health.  I n such circumstances, an emergency abor t ion may 
be required before the delay in care that  the Act  mandates 
for  parental not ificat ion or  judicial bypass.26 

Placenta previa exists when the placenta part ially or  
ent irely covers the cervical os (opening).  As with placental 
abrupt ion, the gravest  r isk associated with placenta previa 
is excessive bleeding.27  When cases of central or  total previa 
occur , the r isk of severe hemorrhage r ises and “may become 
life-threatening in as lit t le as 15 min[utes].” 28 While most  
cases of placenta previa do not  require pregnancy termina-
t ion, in some cases, severe hemorrhage from placenta previa 
will necessitate an emergency abort ion.29  For  those pa-
t ients, even a moderate delay in t reatment  poses ser ious 
health r isks. 

Ý�ŒÞ/�±�U9¾ ² U�´ T�U Q�¶ º=P%¾�R ±�U�° UŠ¶�P%Q�V%S R S P%Q�°,S °
S ² ² U ³ U ¸

¹%­ Q�R�µ�P%R ±,R P@R ±�U�¶�P%Q�° R S R T�R S P�Q�­ ³�S Q�´ T�S ² º�­ Q�V�R P

R ±�U6®@U�V%S ¶�­ ³�Q�U�¶�U�° ° S R ºŸP%¾,­ QšU ®@U ² ½�U Q�¶ ºŸU »�¸

¶�U ¯�R S P%Q

 Cont rary to the State’s claims, see Pet . Br . 13-16, the 
relat ive rar ity of these health condit ions does not  obviate 
the need for  a medical-emergency except ion in the Act .  This 
Cour t  has repeatedly noted that  a medical condit ion’s infre-
quency is ir relevant  to whether  a health except ion is neces-
sary in a law regulat ing abor t ion—and for  good reason.  I t  is 

                                                      
26 Harwood-Nuss’ Cl inical  Practice of Emergency Medicine 497 

(evacuat ion of uterus may be needed when massive blood loss occurs); 
Cr i tical  Care Obstetr ics 298-299 (life threatening blood loss can occur  with 
abrupt ion leading to need to expedited delivery). 

27 Emergency Medicine: Concepts and Cl inical  Practice 2352; Taka-
shi Yamada et  al., Case Report: Two Cases of Placenta Previa Terminated 
at 18 Weeks’ Gestation, 49 Kobe J. Med. Sci. 51, 51-54 (2003). 

28 L .G. Johnson et  al., The Relationship of Placenta Previa and His-
tory of I nduced Abortion, 81 I nt ’l J. Gynec. & Obstet . 191, 191 (2003). 

29 Yamada et  al., supra note 27, at  51-54; see also Pro-L ife Ob/Gyns 
Br . 16 (not ing that  “delivery”  is the appropr iate t reatment  for  cer tain 
cases of placenta previa). 
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of no comfort  to the pregnant  minor facing a medical emer-
gency, or  to the physician t reat ing her, that  most  women 
have uncomplicated pregnancies and thus would never  have 
to avail themselves of a medical-emergency except ion.  Thus, 
in Stenberg v. Carhart, 530 U.S. 914 (2000), this Cour t  ac-
knowledged that  “ the health except ion quest ion is whether  
protect ing women’s health requires an except ion for  those 
infrequent  occasions.” 30  The Cour t  cont inued:  “A rarely 
used t reatment might  be necessary to t reat  a rarely occur-
r ing disease that  could st r ike anyone—the State cannot  pro-
hibit  a person from obtaining t reatment  simply by point ing 
out  that  most  people do not  need it .” 31   

 Similar ly, in Thornburgh v. American Col lege of Obste-
tr icians & Gynecologists, 476 U.S. 747 (1986), this Cour t  
held that  a medical-emergency except ion was required in 
circumstances that  were comparat ively rare.  There, the 
Cour t  invalidated a statute that  would have required the 
par t icipat ion of two physicians in any post-viability abor t ion 
because it  failed to contain an except ion for  medical emer-
gencies.32  Yet  it  would have been a rare situat ion indeed in 
which wait ing for  a second concurr ing physician to ar r ive 
would have itself posed a health r isk to the pat ient .  

 By definit ion, medical-emergency except ions are in-
tended to address the atypical scenar io.  This Cour t  has nev-
er theless regular ly required them in statutes that  regulate 
abor t ion because it  has insisted that  women’s health remain 
paramount  when the state enacts such statutes.  See 
Planned Parenthood v. Casey, 505 U.S. 833, 880 (1992) (“ the 

                                                      
30 Stenberg v. Carhar t, 530 U.S. 914, 934 (2000). 
31 I d.; see also Planned Parenthood of Wisconsin v. Doyle, 162 F.3d 

463, 469 (7th Cir . 1998) (the fact  that  the abor t ion procedure at  issue is 
rare is ir relevant  because “ [a] woman whose health depends on it  will not  
be comfor ted to learn that  Wisconsin has decided to ban the procedure 
because only a few women need it  and so the state can make a low-cost  
statement  of opposit ion to abor t ion r ights”). 

32 Thornburgh v. Amer ican Col l . of Obstetr i cians & Gynecologists, 
476 U.S. 747, 771 (1986). 
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essent ial holding of Roe forbids a State to inter fere with a 
woman’s choice to undergo an abort ion procedure if cont inu-
ing her pregnancy would const itute a threat  to her  health”).  
The Act  violates this core pr incipal by subordinat ing the 
health of minors facing cer tain medical emergencies. 
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 There is no real dispute that  while these condit ions oc-
cur  with relat ive infrequency, they afflict  substant ial num-
bers of pregnant  women, including pregnant  minors, each 
year .  Cont rary to the State’s suggest ion, see Pet . Br . 13, 
these emergency health condit ions are not  merely hypo-
thet ical scenar ios.  Physicians who t reat  pregnant  women, 
including members of amici  medical organizat ions, t reat  pa-
t ients facing these health emergencies.  I n some of these 
cases, emergency abor t ions will be the most  medically ap-
propr iate response.33 

 I ndeed, in Casey, this Cour t  recognized that  both pree-
clampsia and PPROM occur  dur ing pregnancy and that  they 
present  the r isk of ser ious injury in some cases when the 
pregnancy is not  terminated.34  Current  stat ist ics bolster  
these findings: 

                                                      
33 The State’s amicus, the Thomas More Society, at tempts to mar-

shal stat ist ics to prove that  emergency abor t ions do not  occur .  I ts analy-
sis is suspect , however, because only six states require repor t ing of cases 
in which an except ion was relied on to excuse compliance with a parental 
involvement  law.  Cf. Stanley K. Henshaw & Dina J. Feivelson, Teenage 
Abortion and Pregnancy Statistics by State, 1996, 32(6) Family Planning 
Perspect ives 272, 272-273 (2000) (not ing limitat ions of CDC data on abor-
t ion due to incomplete repor t ing by many states).  But  even in those six 
states, thir teen instances were repor ted in which a physician ut ilized a 
medical-emergency except ion.  See Thomas More Soc’y Br . 12-22.  Of 
course, these are not  necessar ily the only instances in which a minor  re-
quired an emergency abor t ion to protect  her  health in those states. 

34 505 U.S. at  978. 



14 

 

·  Est imates of occurrence of PPROM range from 3% of all 
pregnancies35 to 8% of all pregnancies.36  Clinical 
chor ioamnionit is has been repor ted in 0.5% to 3.0% of all 
pregnancies.37  Thus, chor ioamnionit is occurs in ap-
proximately 31,500 to 189,000 of the 6.3 million pregnan-
cies in the United States each year , some number  of 
which will be in minors.38 

·  Approximately 6% to 8% of pregnancies are complicated 
by hyper tensive disorder  of pregnancy.39  The incidence 
of preeclampsia among all women is approximately 5%, 
or  approximately 315,000 pregnancies per  year .40  
HEL L P syndrome, a var iant  of severe preeclampsia, af-
fects 12% of pat ients with preeclampsia, or  approxi-
mately 37,800 women per  year .41  

·  Placental abrupt ion is est imated to occur  in approxi-
mately 1 in 200 pregnancies, or  approximately 31,500 
pregnancies per  year .42  Moreover , placental abrupt ion 
in women with HEL L P syndrome is 20 t imes more 
likely than in the general obstetr ic populat ion.43 

                                                      
35 Emergency Medicine: Concepts and Cl inical  Practice 2375; Timo-

thy Canavan et  al., An Evidence-Based Approach to the Evaluation and 
Treatment of Premature Rupture of Membranes, 59 Obstet . & Gynecol. 
Survey 669, 669 (2004). 

36 Harwood-Nuss’ Cl inical  Practice of Emergency Medicine 517.  
37 Vaughn I . Ricker t  et  al., Prevalence and Risk Factors of 

Chor ioamnioni tis Among Adolescents, 92 Obstet . & Gynecol. 254, 254 
(1998). 

38 A lan Gut tmacher I nst itute, Facts in Br ief: I nduced Abor tion in 
the Uni ted States (2005) (“ I nduced Abort ion”), avai lable at ht tp://www. 
agi-usa.org/pubs/fb_induced_abort ion.html. 

39 Cr i tical  Care Obstetr ics 436. 
40 Wi l l iams Obstetr ics 572. 
41 Cr i tical  Care Obstetr ics 448. 
42 Wi l l iams Obstetr ics 622. 
43 Cr i tical  Care Obstetr ics 450. 
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·  Placenta previa is present  in 1 in 200 to 1 in 390 preg-
nancies.44 

Minors are not  immune from these ser ious condit ions, 
which affect  teens and adult  women alike.  As the dist r ict  
cour t  below noted, “ the par t ies do not  dispute that  pregnant  
minors, subject  to the requirements of the Act , could exper i-
ence complicat ions in their  pregnancies that  would endanger 
their  health.” 45  I ndeed, the State’s amici  concede that  “po-
tent ially catastrophic medical condit ions”  such as “pre-
eclampsia/eclampsia, premature rupture of the mem-
branes/chor ioamnionit is, placenta previa and abrupt io pla-
centa”  do affect  pregnant  minors.46  Moreover , New Hamp-
shire’s decision to include a death except ion in the Act  
evinces a recognit ion that  medical complicat ions that  would 
require an immediate abor t ion can threaten the health and 
lives of young women, otherwise such an except ion would 
not  be necessary.   

                                                      
44 Wi l l iams Obstetr ics 631. 
45 296 F. Supp. 2d 59, 65 n.4 (D.N.H. 2003) (not ing that  Dr . Wayne 

Goldner  “descr ib[ed] medical complicat ions which may occur  dur ing preg-
nancy put t ing pregnant  minors at  r isk and requir ing prompt  or  immediate 
terminat ion of the pregnancy”); Planned Parenthood v. Owens, 107 F. 
Supp. 2d 1271, 1277 (D. Colo. 2000) (not ing that  some minors “will exper i-
ence medical condit ions dur ing pregnancy that  pose ser ious r isks to their  
health . . . [t ]hese condit ions include preeclampsia [and] premature rup-
ture of membranes . . . [s]ome of these condit ions require immediate at -
tent ion to avoid r isk of ser ious health problems or  even death.  Pree-
clampsia, for  example, calls for  immediate act ion as delay can place the 
woman at  r isk for  cerebral hemorrhage, liver  failure, kidney failure, vision 
problems and coma.  Therefore, when a pregnant  minor  presents with one 
of these urgent  medical condit ions, delaying aggressive t reatment  in order  
to give not ice pursuant  to the Act  may place the pat ient ’s health at  r isk in 
circumstances shor t  of imminent  death.” ) (internal citat ions omit ted); see 
also Planned Parenthood v. Wasden, 376 F.3d 908, 926-927 (9th Cir . 2004) 
(medical condit ions such as preeclampsia and HEL L P syndrome may ne-
cessitate an emergency abor t ion). 

46 See Pro-L ife Ob/Gyns Br . 9-17; see also Thomas More Soc’y Br . 12-
22 (not ing that  medical emergency abor t ions have been repor ted in Ala-
bama, Nebraska, and Wisconsin). 
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I n fact , pregnant  minors face an increased r isk of some 
specific condit ions when compared with adult  women.47  This 
is due, in par t , to the fact  that  these condit ions more often 
affect  women with poor  or  non-existent  prenatal care.48  Mi-
nors, and especially the youngest  minors, are the least  likely 
group of women to receive t imely, if any, prenatal care.49  
Delayed prenatal care can lead to delayed diagnosis and 
t reatment  of condit ions complicat ing pregnancy, and thus 
higher  r isks of complicat ions and more advanced disease 
progression.  For  example, rates of eclampsia, the most  se-
vere form of hypertension in pregnancy, are higher  in 
women who have not  received appropr iate prenatal t reat -
ment .50   

Minors are also at  higher  r isk for  specific emergency 
medical condit ions.  For example, minors are more likely to 
be infected with a sexually t ransmit ted disease, such as 
chlamydia or  gonorrhea, than are adult  women.51  Both gon-
or rhea and chlamidya are associated with increased r isk of 
PPROM, and thus could lead to chor ioamnionit is.52  I ndeed, 
there is evidence of increased r isk of chor ioamnionit is among 
adolescents.53 

                                                      
47 Jonathan D. Klein et  al., Adolescent Pregnancy: Current Trends 

and I ssues, 116 Pediat r ics 281, 283 (2005).  I n fact , the mortality rate for  
young pregnant  women is twice that  of adult  pregnant  women.  I d. 

48 I d. at  283. 
49 See Fay Menacker  et  al., Bi r ths to 10-14 Year-Old Mothers, 1990-

2002: Trends and Heal th Outcomes, 53 Nat ’l V ital Stat . Rep. (2004), avai l -
able at ht tp://www.cdc.gov/nchs/bir ths.htm. 

50 Harwood-Nuss’ Cl inical  Practice of Emergency Medicine 508. 
51 CDC, STD Survei l lance 2003: Adolescents and Young Adul ts  

(2003), avai lable at ht tp://www.cdc.gov/std/stats/adol.htm; Alan Gut t -
macher I nst itute, Facts in Br ief: Teen Sex and Pregnancy (1999), avai l -
able at ht tp://www.agi-usa.org/pubs/fb_teen_sex.html. 

52 Medical  Compl ications Dur ing Pregnancy 319-321; ACOG Prac-
tice Bul letin: Premature Rupture of Membranes (1998). 

53 Ricker t  et  al., supra note 37, at  254-257.  
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Women at  the extreme ends of the reproduct ive age 
spect rum—and thus, minors—are also most  suscept ible to 
pregnancy associated hyper tension.54  The r isk of pregnancy-
induced hyper tension is greatest  in women younger  than 
20;55 in fact , rates of pregnancy-associated hyper tension for  
the youngest  teens is more than 40% higher than rates 
among older  women.56  Preeclampsia is pr imar ily a disorder 
of first  pregnancies;57 it  is thus especially prevalent  among 
women under  the age of 19.58 

These stat ist ics demonstrate that , far  from being hypo-
thet ical, these health emergencies can occur  with reasonable  
frequency in all women, including, and in some cases espe-
cially, in adolescents.59  Their  relat ive infrequency does noth-
ing to diminish the need to t reat  them appropr iately when 
they do occur . 
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Contrary to New Hampshire’s assert ions, the Act ’s ju-
dicial bypass opt ion does not  negate the need for  a health 
except ion, as it  does not  address situat ions in which a minor 
needs emergency medical care before a bypass can be 
granted.  Even very shor t  delays can be catastrophic in a 
                                                      

54 Wi l l iams Obstetr ics 572. 
55 Emergency Medicine: Concepts and Cl inical  Practice 2353. 
56 See Menacker  et  al., supra note 49. 
57 ACOG Practice Bul letin: Diagnosis and Management of Pree-

clampsia and Eclampsia 2 (2002). 
58 Sinan Ozalp et  al., Heal th Risks For  Ear ly (£19) and Late (³ 35) 

Chi ldbear ing, 268 Arch. Gynecolol. Obstet . 172, 172-174 (2002). 
59 Minnesota claims that  Minnesota teens have not  suffered harm de-

spite that  state’s lack of a medical-emergency except ion in its parental 
involvement  law.  Minn. Br . 9.  The stat ist ics it  cites to support  this propo-
sit ion, however, address only complicat ions that  occurred dur ing abor t ion 
procedures (see id. App. 1), which demonstrate nothing about  minors 
whose health may have been compromised by a delay in abor t ion care 
necessitated by compliance with the state’s parental not ice requirement .   
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medical emergency.  Some complicat ions result ing from 
emergency condit ions can be minimized by aggressive, ear ly 
intervent ion to terminate the pregnancy.  Conversely, even 
a short  delay in diagnosis and effect ive t reatment  in certain 
circumstances can lead to increased rates of maternal mor-
bidity.  For  example, delay in the t reatment  of chor ioamnio-
nit is can lead to widespread infect ion, including sept ic shock, 
and an increased r isk of placental abrupt ion.60  L ikewise, 
even apparent ly mild preeclampsia can rapidly progress to 
the most  severe forms of pregnancy-induced hyper tension.  
When preeclampsia is severe, delaying terminat ion of the 
pregnancy—even for  the t ime necessary to obtain a cour t  
order—can be calamitous, causing placental abrupt ion, 
eclampsia, renal failure, hemorrhage, and st roke.61 

Moreover , because medical condit ions are inherent ly 
unpredictable and change frequent ly, it  is impossible to fore-
cast  with cer tainty when a ser ious health condit ion will r ise 
to the level of a catast rophic condit ion.62  A  minor ’s condit ion 
can rapidly deter iorate; in the face of such decline, physi-
cians must  have the ability to act  quickly to protect  their  pa-
t ient ’s health.63  The judicial bypass process, even if operated 
with dispatch, simply will not  be fast  enough in some cases. 

New Hampshire is simply wrong when it  suggests that  
cour ts are the rout ine forum for  determining t reatment  op-
t ions in a medical emergency.  See Pet . Br . 22 & n.4.  Cour ts 

                                                      
60 Cr i tical  Care Obstetr ics 298, 562-564. 
61 Wi l l iams Obstetr ics 594, 623-624; Cr i tical  Care Obstetr i cs 437; 

Zet terst rom et  al., supra note 6, at  419-424.   
62 See 390 F.3d 53, 63 (1st  Cir . 2004) (“ [P]hysicians cannot  predict  

with adequate precision what  course medical complicat ions will take, and 
thus cannot  always determine whether  death will occur  within this t ime 
window.”); Cr i tical  Care Obstetr ics 3. 

63 Cr i tical  Care Obstetr i cs 3 (“ [I ]t  may be helpful to consider  cr it ical 
illness as impending, developing, or  established significant  organ dysfunc-
t ion, which may lead to long-term morbidity or  death.  This allows some 
flexibility in the character izat ion of disease sever ity since it  recognizes 
condit ions that  can deter iorate rather  quickly in pregnancy.” ). 
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rarely became involved in medical decision-making; the ex-
amples provided by the State, such as blood t ransfusion of 
Jehovah’s Witness, are the except ion, not  the rule.  Success-
ful outcomes depend in many cases on physicians’ ability to 
act  immediately in a medical emergency.   

� àuá�â�ã�ù1è ç1ý ó

õ

é�ä ã�äEý ê�å

õ%õ

ð é

õ

ð ì å ç ã���ç â�ì è�å æ�å ê�ë,ÿ�ð å�è þ

ç ì è�å æ�ø

ò

ð ë�ã ê�ä1é%ê@ÿ�â�ñ�ä ì è ì å ê�ä

The Act  places physicians at  odds with their  profes-
sional obligat ions to their  pat ients.  I t  violates basic pr inci-
ples of medical ethics to require a doctor  to “wait  and see”  if 
a minor  pat ient ’s condit ion deter iorates into a life-
threatening situat ion before permit t ing that  doctor  to pro-
vide medically indicated t reatment .  Yet  this is precisely 
what  the Act  demands.  I t  exposes physicians to cr iminal 
and civil penalt ies for  meet ing their  ethical and professional 
obligat ions to t reat  pat ients according to their  best  medical 
judgment  in emergent  situat ions.  I t  also depr ives pat ients 
of their  fundamental r ight  to opt imal, confident ial medical 
care without  governmental inter ference.64 

The Act  imposes a pract ical burden on physicians in ad-
dit ion to this ethical dilemma.  Physicians are subject  to 
cr iminal penalt ies and civil liability under  the Act  if they fail 
to comply with the Act ’s not ice requirements despite the 
existence of a medical emergency.  See N.H. Rev. Stat . Ann. 
§ 132:27.  Yet , if they fail to t reat  a pat ient  in a medical 
emergency, they may also be subject  to civil liability for  neg-
ligence.  The Act  thus places physicians in an untenable posi-
t ion, caught  between compet ing legal mandates.

                                                      
64 See Amer ican Medical Associat ion, H-60.965:  Confidential  Heal th 

Services for  Adolescents and E-5.059, Pr i vacy in the Context of Heal th 
Care (“Physicians must  seek to protect  pat ient  pr ivacy in all of it s 
forms[.]” ), avai lable at ht tp://www.ama-assn.org/ama/noindex/category/ 
11760.html; see also AAP Commit tee on Adolescence, The Adolescent’s 
Right to Confidential  Care When Consider ing Abortion, 97 Pediat r ics 746 
(May 1996); Amer ican College of Obstet r icians & Gynecologists, ACOG 
Statement of Pol icy:  Access to Reproductive Heal th Care for  Adolescents 
(July 2000).   
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I n the absence of parental not ificat ion or  consent  laws, 
the major ity of pregnant  teens involve one or both parents 
in their  decision about  whether  to have an abor t ion or  con-
t inue an unintended pregnancy.65  Physicians or  clinic staff 
frequent ly offer  to act  as an intermediary for  a minor  who is 
reluctant  to tell her  parents that  she is pregnant .66  The exis-
tence of a medical-emergency except ion in a law mandat ing 
parental involvement  does not  prevent  a physician from con-
tact ing a parent  in a health emergency if the circumstances 
permit .  Rather , a medical-emergency except ion merely 
provides physicians with a mechanism to t reat  cr it ically ill 
pat ients with necessary speed where the delay in not ifying a 
parent , or  obtaining a cour t  order , will itself endanger  the 
pat ient ’s health.  
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 Parental involvement  is not  a necessary requirement  for  
safe abor t ion care.  I n fact , physicians regular ly provide safe 
abor t ion care to minors without  parental involvement .  Mi-

                                                      
65 Studies have found that  the vast  major ity of teens having an abor-

t ion do so with the knowledge of at  least  one parent .  See Alan Gut t -
macher I nst itute, I nduced Abortion, supra note 38 (61% of minors having 
an abor t ion do so with the knowledge of at  least  one parent); AAP Com-
mit tee on Adolescence, supra note 64, at  747 (90% of adolescents 14 years 
old or  younger and 74% of adolescents 16 years old or  younger had an 
abor t ion with the knowledge of at  least  one parent). 

66 I ndeed, “a discussion about  involving [a teen’s] parent  or  guardian 
in the abor t ion decision”  is par t  of the typical abor t ion provider ’s informed 
consent  process.  Anna Baker  et  al., I nformed Consent, Counsel ing, and 
Patient Preparation, in A Cl inician’s Guide to Medical  and Surgical  
Abortion 35 (Maureen Paul, MD, et  al. eds., 1999) (“Cl inician’s Guide”). 
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nors are capable of providing meaningful, informed consent 
to medical care, including abor t ion.67  And, in approximately 
one-third of states (including New Hampshire unt il now), 
pregnant  minors may consent  to abor t ion care without  pa-
rental involvement .68  No evidence indicates that  lack of pa-
rental involvement  endangers minors’ health; if anything, 
studies show that  parental involvement  laws may place 
teenagers at  r isk by causing them to delay their  abor t ions.69   

                                                      
67 Nancy E. Adler  et  al., Abor tion Among Adolescents, Am. Psychol. 

211, 213-214 (Mar. 2003).  I n implicit  recognit ion of minors’ capacity to 
make reproduct ive healthcare decisions, leading medical and public health 
groups (including amici  AMA, AAP, ACOG, APHA, and SAM) have 
adopted policies support ing a minor ’s r ight  to confident ial access to health 
services, including abor t ion, without  state-mandated parental involve-
ment .  See supra note 64; Amer ican Public Health Ass’n, Pol icy Statement 
9001: Adolescent Access to Comprehensive, Confidential  Reproductive 
Heal th Care, repr inted in 81 Am. J. Pub. Health 241 (Feb. 1991); Society 
for  Adolescent  Medicine, Confidential  Heal th Care for  Adolescents, 21 J. 
Adolescent  Health 408 (1997).  

68 Connect icut , Hawaii, New York, Oregon, Vermont , Washington 
and the Dist r ict  of Columbia have not  enacted parental involvement  laws.  
The laws in Alaska, California, I daho, I llinois, Montana, Nevada, New 
Hampshire, New Jersey, and New Mexico are cur rent ly enjoined and thus 
not  enforced.  See Alan Gut tmacher I nst itute, State Pol i cies in Br ief:  
Parental  I nvolvement in Minors’ Abortions (Sept . 23, 2005), avai lable at 
ht tp://www.agi-usa.org/statecenter /spibs/spib_PI MA.pdf. 

69 See Stanley K. Henshaw, Unintended Pregnancy and Abortion:  A  
Publ ic Heal th Perspective, in Cl inician’s Guide 18. 

Several of the State’s amici ’s claims regarding the alleged benefits 
of parental involvement  laws are based on a misuse of stat ist ical data.  For  
example, while amici  Minnesota and North Dakota cite low teen preg-
nancy rates in their  states (see Minn. Br . 7-9), New Hampshire, which has 
never  had such a law, ranks 48th out  of the 50 states in teen pregnancy 
rate, vir tually indist inguishable from Minnesota (47) and North Dakota 
(50) and far  lower than Mississippi, which ranks third in the nat ion and has 
a law requir ing consent  of both parents pr ior  to a minor ’s abor t ion.  See 
Alan Gut tmacher I nst itute, U.S. Teen Pregnancy Statistics:  Overal l  
Trends, Trends by Race and Ethnici ty, And State-by-State I nformation 
8-11 (Feb. 19, 2004), avai lable at ht tp://www.gut tmacher.org/pubs/ 
state_pregnancy_trends.pdf.  Similar ly, Minnesota cherry picks three 
states (Minnesota, North Dakota, and California) to support  its claim that  
parental involvement  laws decrease the rate of minors who become preg-
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Abort ion is safe and relat ively st raight forward from a 
medical perspect ive.  Abor t ion has an ext remely low compli-
cat ion rate (complicat ions requir ing hospitalizat ion result  in 
0.27% or  fewer  of cases).70  The r isk of death due to complica-
t ions from pregnancy or  childbir th is ten t imes greater  than 
the r isk of fatality from an abor t ion.71   

The absence of parental involvement does not  make 
abor t ion less safe.  “The medical evaluat ion of a woman seek-
ing abort ion is seldom complicated,”  and the teen is able to 
provide informat ion needed for  an adequate medical his-
tory.72  The most  salient  fact  for  a safe abor t ion is accurate 
knowledge of the date of the teen’s last  menstrual per iod, 
which is more likely to be known to the teen than to her par-
ent , and is, in any event , almost  never  known only to her 
parent .  The physician or clinic is also able to ver ify that  date 
independent ly with var ious methods such as a pelvic exami-
nat ion, clinical sizing of the uterus, or  by ult rasonography.73  

                                                      
nant  by older  men.  See Minn. Br . 5-6.  But  three other  states could be 
chosen to prove the opposite.  For  example, New Hampshire’s rate of teen 
mothers with a par tner  four  or  more years older  (34%) is slight ly lower 
than Mississippi’s (35%) or  Rhode I sland’s (40%), two states with manda-
tory parental involvement  laws.  And, a compar ison of all states shows 
that  there is no substant ive difference between the percentage of bir ths to 
minors where the father  was four  or  more years older  in states with pa-
rental involvement  laws and states without  such laws.  See Fathers’ Ages: 
Chi ld Trends, Facts At a Glance (Mar. 2005), avai lable at ht tp://www. 
childt rends.org/files/Facts_2005.pdf. 

70 Studies indicate that  ser ious complicat ions from a surgical abor-
t ion, requir ing hospitalizat ion, occur  in anywhere from 0.07% of pat ients 
(study of 170,000 first -t r imester  abor t ions per formed between 1971 and 
1987) to 0.08% (informat ion maintained by the Nat ional Abort ion Federa-
t ion (“NAF”) of 240,000 abor t ions per formed at  all gestat ional ages) to 
.27% (NAF informat ion on approximately 72,000 abor t ions where pat ient  
follow-up was repor ted).  See Henshaw, supra note 69, at  20.   

71 See id. 
72 D. Scot t  Poehlmann, MD & Bruce Ferguson, MD, Medical  

Evaluation and Management, in Cl inician’s Guide 53. 
73 See Steven R. Goldstein, MD, et  al., Documenting Pregnancy and 

Gestational  Age, in Cl inician’s Guide 41. 
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Other  relevant  medical facts for  abor t ion care—current  
health and previous health problems, history of sexually 
t ransmit ted diseases (STDs), and recent  or  cur rent  sub-
stance abuse—are types of informat ion that  a minor  is likely 
to know but  may not  have disclosed to a parent .74   

Similar ly, follow-up care for  an abor t ion generally does 
not  require parental involvement .  Pat ients “may return to 
their  normal daily act ivit ies when they feel ready . . . gener-
ally within hours or  1-2 days following a first  t r imester abor-
t ion.” 75  Pat ients are also br iefed on the warning signs for  
complicat ions (heavy bleeding, fever , or  persistent  pain), all 
of which will be evident  to the pat ient  but  not  necessar ily to 
her  parents—even if informed about  the abort ion.76 

The existence of a medical-emergency except ion also 
does not  prevent  a physician from not ifying a parent  after  
the fact  if the minor ’s specific circumstances make parental 
involvement  in follow-up care cr it ical to the minor ’s recov-
ery.  A  statute that  imposes a mandatory delay in t reatment  
in a health emergency so that  a parent  can be not ified in ad-
vance is not  an appropr iate way to meet  the altogether  dif-
ferent  goal of parental involvement  in follow-up care.77 

                                                      
74 See Poehlmann, supra note 72, at  53.  I n fact , the State and its 

amici  are unable to provide any sound examples of informat ion relevant  
to abor t ion care that  would be known to a parent  but  not  to the minor .  
Their  one possibly relevant  example is that  a minor  may not  be aware that  
her  mother  has had breast  cancer , see Eagle Forum Br. 3, but  the abor-
t ion-breast  cancer  link has been thoroughly discredited.  See infra note 81. 

75 Kathleen M. McI ntosh, RN, et  al., Routine Aftercare and 
Contraception, in Cl inician’s Guide 188. 

76 For  examples, pat ients are told to contact  the provider  if they ex-
per ience heavy bleeding, descr ibed in layperson’s terms as “ twice the 
normal menstrual flow.”   I d.  A teen will be able to evaluate whether  her  
bleeding is excessive under this standard, which is calibrated to her  per-
sonal exper ience, but  her  parents would not . 

77 New Hampshire advocates for  use of the judicial bypass mecha-
nism in a medical emergency.  But  this, too, leaves the minor  without  pa-
rental involvement  in follow-up care. 
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The State’s argument  that  parental involvement is nec-
essary in a medical emergency in the abor t ion context  is in-
consistent  with the fact  that  doctors rout inely t reat  minors 
without  parental involvement  in other  emergency contexts.78  
Thus, in New Hampshire, and throughout  the count ry, doc-
tors rout inely provide a wide range of medical services—
including surgery and other  medical procedures with similar  
or  greater  r isks than abor t ion—to minors without  pr ior  pa-
rental involvement  in emergency situat ions. 
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 Cont rary to the claims of the State and its amici , there 
is simply no reliable evidence that  abort ions are harmful to 
minors’ health.  Extensive reviews have concluded that  
there are no documented negat ive psychological or  medical 
sequelae to abor t ion among teen-aged women.79  Minors who 
obtain an abor t ion are not  at  greater r isk of complicat ions in 
future pregnancies,80 future medical problems,81 or  future 
psychological problems.82 

                                                      
78 See James M. Mor r issey et  al., Consent and Confidential i ty I n the 

Heal th Care of Chi ldren and Adolescents:  A Legal  Guide 50-51, 53 (The 
Free Press 1986); Fay A. Rosovsky, Consent to Treatment:  A Practical  
Guide § 5.2.1 (Aspen Pub. 3d ed. 2001); Angela Roddey Holder , Legal  I s-
sues in Pediatr ics and Adolescent Medicine 125-126 (Yale Univ. Press 
1985); Abigail English & Kirsten E. Kenney, Center  for  Adolescent  
Health & the L aw, State Minor  Consent Laws: A  Summary iv (2d ed. 
2003). 

79 AAP Commit tee on Adolescence, supra note 64, at  748 (discussing 
first -t r imester  abor t ions, which account  for  more than 90% of U.S. abor-
t ions).  Overall “data do not  suggest  that  legal minors are at  heightened 
r isk of ser ious adverse psychological responses compared with adult  abor-
t ion pat ients or  with peers who have not  undergone abort ion.”   Adler  et  
al., supra note 67, at  213. 

80 There is no evidence of complicat ions in future pregnancies among 
women who have had a first -t r imester  vacuum aspirat ion abor t ion, the 
most  common procedure.  See I nduced Abortion, supra note 38, at  2; Hen-
shaw, supra note 69, at  20 (“A  review of all studies that  met  basic cr iter ia 
for  methodological adequacy found no stat ist ically detectable effect  of first  
t r imester  suct ion abor t ion on secondary infer t ility, ectopic pregnancy, 
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midtr imester  spontaneous abor t ion, prematur ity, or  low bir th weight .” ).  
Several amici  claim that  induced abor t ion increases the r isk of placenta 
previa in future pregnancies, but  rely on “ [p]ast  studies [that ] did not  take 
into account  the method of abor t ion[.]”   Johnson, supra note 28, at  196.  
Women who have mult iple abor t ions by the near ly obsolete sharp curet -
tage method may have a slight ly increased r isk of placenta previa, but  
there is no r isk associated with the vacuum aspirat ion or  D&E methods 
that  are current ly used.  I d. at  196-197. 

81 The only medical r isk cited by the State’s amici  is the alleged r isk 
of breast  cancer , a r isk that  even they admit  is “disputed.”   See U.S. Conf. 
Catholic Bishops Br . 18.  The claim that  abor t ion increases the r isk of 
breast  cancer  has, in fact , been thoroughly debunked.  See Carol J. Row-
land et  al., Answer ing Questions About Long-Term Outcomes, in Cl ini -
cian’s Guide 221-222 (discussing studies on the purpor ted abor t ion-breast  
cancer  linkage, including a study of 1.5 million finding “no overall in-
creased r isk of breast  cancer  . . . demonstrated among women with a his-
tory of induced abor t ion.” ); Collaborat ive Group on Hormonal Factors in 
Breast  Cancer, Breast Cancer  And Abortion: Col laborative Reanalysis of 
Data From 53 Epidemiological  Studies, 363 The L ancet  1007, 1014 (Mar. 
27, 2004) (“Hence, the totalit y of the wor ldwide epidemological evidence 
indicates that  pregnancies ending as either  spontaneous or  induced abor-
t ions do not  have adverse effects on women’s subsequent  r isk of develop-
ing breast  cancer .” ). 

Other  amici  claim that , because “ear ly”  childbir th reduces the r isk of 
breast  cancer , a teenager who has an abor t ion misses out  on this “protec-
t ive effect .”   See, e.g., A laska Br . 9, n.11; Ass’n of Am. Physicians & Sur-
geons Br . 12; Eagle Forum Br. 14.  But  “ear ly”  childbir th is defined as 
bir th of a first  child before the age of 25, and with r isk of breast  cancer  
r ising only for  women who first  give bir th after  age 30.  See G. Albrektsen 
et  al., Breast Cancer Risk by Age at Bi r th, Time Since Bi r th and Time 
I ntervals Between Bi r ths:  Explor ing I nteraction Effects, 92 Br . J. Cancer  
167, 169 (2005).  I t  hardly makes sense to suggest  that  prevent ing minors 
from obtaining abor t ions is the best  way to obtain a protect ive effect  that  
occurs up to age 30. 

82 Amicus APA has concluded after  careful study that  there are no 
mental health syndromes linked to abor t ion.  I mproving Women’s Heal th: 
Understanding Depression After  Pregnancy (Sept . 29, 2004) (statement  of 
Nada L . Stot land, M.D., M.P.H.), avai lable at ht tp://energycommerce 
.house.gov/108/Hear ings/09292004hear ing1388/Stot land2227.htm; see also 
Rowland, supra note 81, at  223 (“ [T]here is no convincing evidence of sig-
nificant  negat ive psychological sequelae from induced abort ion.” ).  The 
lack of negat ive mental health effects associated with the decision to have 
an abor t ion holds t rue for  adolescents.  See Adler  et  al., supra note 67, at  
212 (“Well-designed studies of psychological studies following abor t ion 
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 Given the inability to dispute that  there is a medical 
need for  emergency abor t ions in cer tain circumstances, the 
object ion raised by several of New Hampshire’s amici  to a 
medical-emergency except ion in the Act  appears to amount 
to a concern that  it  would serve as a loophole to allow physi-
cians to avoid not ifying parents in any situat ion.  N.H. L eg-
islators Br . 24-25.  But  there is simply no evidence that  phy-
sicians would operate in this manner , nor  any basis for  sug-
gest ing that  physicians cannot  be t rusted to follow the law.  
I ndeed, the stat ist ics marshaled by the State’s amici  give lie 
to the claim that  statutory medical-emergency except ions 
are massive loopholes used by physicians to evade legal re-
quirements.83 
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Were the standard for  facial challenges ar t iculated in 
Uni ted States v. Salerno, 481 U.S. 739 (1987), to govern 
here, as New Hampshire and its amici  urge, minors’ health 
would be compromised.  I n pract ice, applicat ion of the 
Salerno rule—under  which a statute must  be upheld unless 
there is “no set  of circumstances”  in which it  could be ap-
plied const itut ionally—would mean that  vir tually any abor-
t ion regulat ion, including the Act , would survive a facial 
challenge.  Salerno would thus effect ively leave as-applied 

                                                      
have consistent ly shown that  r isk of psychological harm is also low,”  with 
“postabor t ion rates of dist ress and dysfunct ion . . . lower than preabor t ion 
rates.” ); Jackie Tillet t , Adolescents and I nformed Consent, 19 J. Per inat . 
Neonat . Nurs. 112, 114 (2005). 

83 See Thomas More Society Br . 12-22 (in the six states that  require 
repor t ing of abor t ions which relied on an emergency except ion, only thir -
teen such abor t ions occurred). 
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challenges as the only means of at tacking const itut ionally 
infirm abor t ion restr ict ions like the Act .  But  such chal-
lenges offer  no meaningful relief in the context  of a medical 
emergency.   

When pregnant  minors face the ser ious condit ions de-
scr ibed above, see supra pp. 6-11, t ime is of the essence.  
Just  as the Act ’s judicial bypass mechanism is inherent ly too 
slow to deal with these cr it ical health emergencies, so too is 
an as-applied legal challenge.  I n cases of chor ioamnionit is, 
preeclampsia, HEL L P, or  severe bleeding from placental 
abrupt ion or  previa, even shor t  delays in t reatment  can be 
catast rophic.84  Physicians t reat ing pat ients with these con-
dit ions often must  make medical decisions in a mat ter  of 
hours.  The t ime required to mount  an as-applied challenge 
and to obtain judicial relief will cost  a pat ient  cr it ical t ime in 
a medical emergency.85 
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Because as-applied challenges are not  a meaningful al-
ternat ive to a medical-emergency except ion, were facial 
challenges to be precluded, the Act  would place physicians 
and their  pat ients in an untenable situat ion with grave con-
sequences for  young women’s health.  Without  the protec-
t ion of a medical-emergency except ion, physicians will be 
forced to place themselves in legal jeopardy to provide ap-
propr iate care to their  pat ients in the hope that  an after -the-
fact  assessment  by a cour t  will conclude that  the law was 
unconst itut ional as applied to that  case.  But  doctors should 
not  be required to compromise their  best  medical judgment  
                                                      

84 Cr i tical  Care Obstetr i cs 298-299, 438, 562-564; Emergency Medi -
cine 1322.  

85 The United States appears to concede that  a pre-enforcement  as-
applied challenge would likely not  be resolved in t ime to provide comfor t  
to a physician or  pat ient  in a medical emergency.  I t  suggests that , given 
the except ions to mootness rules, the suit  could proceed “even after  the 
woman had an abor t ion”  (U.S. Br . 16), acknowledging that  such challenges 
do not  offer  t imely relief. 
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out  of concern for  their  own freedom.  The specter  of cr imi-
nal liability will have a profound chilling effect  on physicians’ 
willingness to perform abor t ions even in circumstances 
where the legislat ion cannot  const itut ionally apply.  See Co-
lautti  v. Frankl in, 439 U.S. 379, 396 (1979) (recognizing the 
potent ial for  a “profound chilling effect  on the willingness of 
physicians to perform abor t ions . . . in the manner  indicated 
by their  best  medical judgment”).  

The United States and New Hampshire incorrect ly ar-
gue that  as-applied challenges offer  all the relief that  is 
needed to avoid the detr imental health consequences posed 
by a statute that  is unassailable through facial challenges.  
See U.S. Br . 14; Pet . Br . 41.  Not  only are these arguments 
fundamentally flawed, but  the proposed solut ions compro-
mise the very pr inciples that  the United States and New 
Hampshire purpor t  to advance.  

I n suggest ing that  as-applied challenges offer  sufficient  
relief, the United States assumes that  the relief sought  in 
one challenge would have some impact  on future cases, via 
stare decisis or  otherwise.  But  stare decisis cannot  be ex-
pected to overcome the chilling effect  on physicians, as the 
very nature of an as-applied challenge, even if it  occurs pr ior  
to enforcement  of the act , limits the holding to the circum-
stances of the part icular  case.  Doctors will likely not  know 
the details of each adjudicated challenge and, even if they 
did, medical condit ions are too var iable and each pat ient ’s 
health circumstances too unique for  a decision in one case to 
offer  a clear  direct ive to doctors in the next .  Given this 
uncer tainty, a pr ior  case would not  help overcome the 
specter  of liability posed by the Act  and thus would not  
comfor t  physicians t reat ing cr it ically ill pat ients.   

The United States ment ions class act ions to suggest  
that  broader  relief is somehow available, but  it  ent irely fails 
to spell out  how a class act ion would work and how it  would 
offer  the necessary relief to preserve women’s health.  See 
U.S. Br . 15.  I t  is not  surpr ising that  the United States fails 
to provide these details given the inherent  difficult ies in re-
lying on class act ions in these circumstances.  Class act ions 
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present  the same problem of delay in t ime-sensit ive medical 
emergencies as do as-applied challenges.  But  even if a class 
could be cer t ified, physicians would not  have the requisite 
cer tainty that  their  pat ients would qualify for  class member-
ship to provide them with legal assurance in a medical emer-
gency. 

Perhaps most  important ly, both stare decisis and class 
relief fail to serve the very interests that  the United States 
and New Hampshire purpor t  to advance.  I f a class act ion, or  
stare decisis generally, is to be broad enough to provide 
physicians and pat ients with sufficient  clar ity for  future 
cases then these approaches are no more limited or  concrete 
than the facial challenge that  New Hampshire and its amici  
decry.  Yet  if such relief is crafted narrowly, it  will provide 
no protect ion for  physicians t reat ing pat ients in future medi-
cal emergencies. 
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The except ion provided in the Act  for  situat ions that  
threaten a minor ’s life is unconst itut ionally and uncon-
scionably narrow.  The Act  permits a doctor  to per form a 
life-saving abor t ion on a minor  without  delay only if the doc-
tor  certi fies in wr i ting that  an “abort ion is necessary to pre-
vent  the minor ’s death and there is insufficient  t ime to pro-
vide the required not ice.”   N.H. Rev. Stat . Ann. § 132:26.I (a).  
The except ion is thus limited to condit ions that  are certain 
to cause a minor ’s death within the for ty-eight  hours the Act  
mandates for  parental not ice.  I t  does not  cover condit ions 
that  the doctor  believes are likely to cause death, condit ions 
that  are possibly—but  not  definitely—fatal, or  condit ions 
that  are cer tain to cause death, but  may not  do so within 
for ty-eight  hours. 

 These limitat ions betray a misunderstanding of how 
medicine is pract iced.  Doctors cannot predict  what  course 
medical complicat ions will take in a given emergency situa-
t ion with precision.  They will rarely be able to cer t ify in 
wr it ing that  a pat ient  will die in less than for ty-eight  hours 
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absent  an abor t ion, yet  an abort ion is no less necessary in 
these circumstances to preserve the pat ient ’s life or  health.   

Moreover , as the First  Circuit  cor rect ly concluded, the 
Act ’s death except ion “ fails to safeguard a physician’s good-
faith medical judgment  that  a minor ’s life is at  r isk against  
cr iminal and civil liability.”   390 F.3d at  64.  There is nothing 
in the Act  or  New Hampshire law that  would prevent  a phy-
sician from being prosecuted or sued on the grounds that  a 
par t icular  abor t ion procedure he or  she cer t ified and per-
formed was not  “necessary”  under  the circumstances.  
Moreover , a doctor  cannot  know whether  his or  her  cer t ifica-
t ion will be judged according to a standard that  simply 
evaluates whether  he or  she acted in good faith based on his 
or  her  own best  medical judgment  or  according to an objec-
t ive standard that  allows judges and jur ies to second-guess 
the reasonableness of that  judgment .86  This threat  of cr imi-
nal prosecut ion and civil liability will significant ly hamper  
doctors t reat ing minors who need life-saving abor t ions.  I t  
thus puts minors’ lives at  r isk.  
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For  the foregoing reasons, and those stated in the br iefs 
of Respondent  and its other  amici , the decision of the Cour t  
of Appeals should be affirmed. 

                                                      
86 Contrary to the asser t ion that  a doctor  is immune from liability if 

he or  she acts in good faith on his or  her  subject ive professional opinion 
(see U.S. Br . 29), there is a real possibility that  a doctor ’s determinat ion 
would be evaluated under an object ive standard.  See 390 F.3d at  63-64.  
Under New Hampshire law, a person is guilty of a misdemeanor only if he 
acts “purposely, knowingly, recklessly, or  negligent ly”  with respect  to 
each element  of the offense.  N.H. Rev. Stat . Ann. § 626:2.I .  The definit ion 
of negligence imposes an object ive standard of reasonableness.  See id. 
§ 626:2.I I (d). 



 

 

Respect fully submit ted. 

 A . STEPHEN HUT, JR. 
    Counsel  of Record 
K I MBERL Y A. PARKER 
KYL E M. DEYOUNG 
KAREN C. DAL Y  
JESSI CA L . WATERS 
WI L MER CUTL ER PI CKERI NG 
    HAL E AND DORR L L P 
2445 M St reet , N.W. 
Washington, DC  20037 
(202) 663-6000 

OCTOBER 2005 


