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NOTICE OF MOTION AND MOTION
TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE THAT, on Friday, May 9, 2008, at 9:00 a.m., or as soon thereafter
as the matter may be heard by the above-entitled Court, located at 450 Golden Gate Avenue, San
Francisco, California, Movants Project on Government Oversight, American Civil Liberties Union,
Inc., American Civil Liberties Union Foundation, Inc., Electronic Frontier Foundation and Jordan
McCorkle (“Movants”) will and hereby do move to intervene as Defendants and Cross-
Complainants in the above-referenced action pursuant to Federal Rule of Civil Procedure 24 in order
to assert the claims and defenses set forth in their proposed Answer and Cross-Complaint In
Intervention, a copy of which has been filed concurrently with this Motion.

This motion seeks the following relief: an order permitting Movants to intervene as
Defendants and Cross-Complainants in the above-referenced action and to file their proposed
Answer and Cross-Complaint In Intervention, a copy of which has been filed concurrently with this

Motion.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF MOTION TO INTERVENE

INTRODUCTION

In addition to protecting the rights of those who engage in expression themselves, the First
Amendment “protects the public’s interest in receiving information.” Pac. Gas & Elec. Co. v. Pub.
Utils. Comm’n, 475 U.S. 1, 8 (1986) (plurality opinion). Moreover, “prior restraints on speech and
publication are the most serious and the least tolerable infringement on First Amendment rights.”
Nebraska Press Ass’'nv. Stuart, 427 U.S. 539, 559 (1976). Yet—without a word of opposition from
any party to this action—the Court has entered a “permanent injunction” pursuant to stipulation that
renders inoperable a domain name known as “wikileaks.org,” even though most of the documents
and other materials on the site accessed through that domain name (the “Wikileaks webéite”) have
nothing to do with the controversy between Plaintiffs and Defendants.

Movants are organizations and a member of the public who have accessed these documents on
the Wikileaks site by using the wikileaks.org domain name and who intend to do so in the future.

MOTION TO INTERVENE AND SUPPORTING MEMORANDUM CV-08-0824 JSW
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They also want to continue to access such documents in the least burdensome manner possible.
They seek leave to intervene in this action so that they can move to vacate the permanent injunction,
which will in turn ensure that their First Amendment rights, and the rights of other members of the

public, to access the Wikileaks website are not injured by an overbroad prior restraint.’

SUMMARY OF ARGUMENT

Movants meet each of the requirements for intervention as of right contained in Rule 24(a).
First, this Motion is timely. Plaintiffs Bank Julius Baer & Co., Ltd. and Julius Baer Bank & Trust
Co. Ltd. (“BJB”) commenced this action on February 6, 2008, and the permanent injunction
rendering the “Wikileaks.org” domain name totally inoperable was entered less than two weeks ago.
Movants brought this Motion as soon as reasonably practicable under the circumstances. See Part
I(A), infra.

Second, Movants have a clear interest in the subject of this action. The First Amendment
encompasses the “‘right to receive information and ideas.”” Kleindienst v. Mandel, 408 U.S. 753,
762 (1972) (citation omitted). The documents and materials posted on the Wikileaks website
concern matters of great public interest, including the U.S. Army’s operations in Guantanamo Bay,
human rights abuses in China and political corruption in Kenya. Movants have accessed documents
such as these through the wikileaks.org domain name before, and will do so again if they can.
Movants’ interests in unfettered access to these materials through wikileaks.org is therefore
protected by the First Amendment. See Part I(B), infra.

Third, the Court’s disposition of this action has already impaired Movants’ rights. The Court

has entered a permanent injunction ordering Defendant Dynadot, LLC. (“Dynadot”), the domain

'Movants do not presently seek access to the documents and information that Plaintiffs claim
as their property and therefore do not address the significant First Amendment questions raised by
Plaintiffs’ motion for a preliminary injunction. We note, however, that Plaintiffs’ request for a
preliminary injunction requiring that the documents be removed from the Wikileaks website raises
serious First Amendment concerns. Plaintiffs’ Complaint does not appear to allege that Wikileaks
played any role in the alleged theft of the documents at issue. The situation here thus appears to be
analogous to that in Bartnicki v. Vopper, 532 U.S. 514, 527 (2001), Florida Star v. BJF., 491 U.S.
524, 541 (1989), and Oklahoma Publishing Co. v. District Court, 430 U.S. 308 (1977), making it
unlikely that Plaintiffs are entitled to a preliminary injunction.

MOTION TO INTERVENE AND SUPPORTING MEMORANDUM CV-08-0824 JSW
2-




HOWARD
RICE

INEMEROVSKI
CANAI?}’Z(

A Peofensaal

Corprormtin

e BN o L “ T ¥ e ¥

[N [\ [\ [N [\ [\ b [\ D ot fo— J— — ot — Ju— ey [ Yot
[ole} ~J (o) [ SN W [\ — < Ne} o0 ~ [0} W N W o e

name registrar for the “Wikileaks.org” domain name, to disable that domain name and to block it
from being registered by or transferred to any other registrar. In effect, the Court has ordered the
domain name “wikileaks.org” to be shut down and locked up permanently, thus interfering with
Movants’ access to all the materials available through that domain name, including documents and
other information that are not even arguably subject to this lawsuit. See Part I(C), infra.

Fourth, Movants’ interests have not been represented by the existing parties. Wikileaks and
Wikileaks.org have not yet appeared in this case. Dynadot stipulated to the permanent injunction
and in return received an order requiring Plaintiffs to dismiss it from the case. No party has
represented Movants, or other members of the public, who wish to access information that is not
subject to Plaintiffs’ claim of ownership. See Part I(D), infra.

Alternatively, the Court should let Movants intervene under Rule 24(b). See Part I1, infra.

BACKGROUND

Plaintiffs commenced this action on February 6, 2008, asserting six causes of action based
solely on the allegation that the Wikileaks website had improperly obtained and published certain
confidential documents belonging to BJB. Compl. (Docket No. 1) 41, 25-2772

The principal Defendants named in the Complaint are “Wikileaks” and “Wikileaks.org,”
individuals or entities who are alleged to own and/or operate the “Wikileaks” website. Id. §7-8.
The Wikileaks site describes itself as an Internet website where participants can anonymously
disclose and comment on documents and other materials of public interest. See Proposed Answer
and Cross-Complaint in Intervention (“Cross-Complaint”) §14. According to the site, its “primary
interest™ “is in exposing oppressive regimes in Asia, the former Soviet bloc, Sub-Saharan Africa and
the Middle East, but we also expect to be of assistance to people of all regions who wish to reveal
unethical behavior in their governments and corporations.” Id. §15.

The Wikileaks website utilizes technology designed to permit third parties to post electronic

>The Complaint asserts the following causes of action: (1) Unlawful and Unfair Business
Practices in Violation of California Business & Professions Code Section 17200; (2) Declaratory
Relief; (3) Interference With Contract; (4) Interference With Prospective Economic Advantage; (5)
Conversion and (6) Injunctive Relief.
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