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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT
AT JUNEAU

AMERICAN CIVIL LIBERTIES
UNION OF ALLASKA, JANE DOE,
AND JANE ROE,

Plaintiffs,

STATE OF ALASKA; DAVID W,
MARQUEZ, Attorney General for the

State of Alaska, in his official capacity,

)
)
)
)
)
)
)
V. )
)
)
%
) Case No. 1JU-06-793 CI
)
)

Defendants.

PLAINTIFFS’ CONSOLIDATED REPLY IN SUPPORT OF PLAINTIFES’
MOTION FOR SUMMARY JUDGMENT, OR, IN THE ALTERNATIVE,
MOTION FOR PRELIMINARY INJUNCTION
AND
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT
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INTRODUCTION

Plaintiffs submit this consolidated reply brief in support of their motion for
summary judgment, or in the alternative, motion for preliminary injunction, and in
opposition to Defendants’ motion for summary judgment.1

The parties agree on several key points, considerably narrowing the issues
before this Court:

First, Plaintiffs have claimed, and Defendants now agree, that “only the
Alaska Supreme Court can overrule one of its case law precedents that is based on
interpretation of the state constitution.” The parties thus agree that the legislature
lacks the power to overturn or reverse Ravin v. State.> Defendants maintain,
however, that the State may substitute its own judgment for that of the judiciary in
interpreting the Constitution and determining the validity of Ravin. In submitting
the legislation that gave rise to this controversy, the Governor stated:

In 1975, the Alaska Supreme Court studied marijuana and concluded, in

Ravin v. State, that the scientific evidence on its effects did not justify

making it a crime for adults to possess small amounts in private. More

recently, the Alaska Supreme Court has shown an unwillingness to
reconsider the latest scientific evidence on the harmful effects of marijuana.

! At a scheduling hearing on June 8, 2006, Plaintiffs agreed that their motion for a
temporary restraining order and preliminary injunction could be construed, in the
alternative, as a motion also seeking summary judgment. In the event that summary
judgment is entered, the requests for preliminary relief will be rendered moot. On the
other hand, if the Court carries this matter forward to trial, Plaintiffs seek a preliminary
injunction to maintain the status quo pending resolution of the case.

2 Def.’s Opp.’n TRO Prelim. Inj. 43 n.24.

3537 P.2d 494 (Alaska 1975).

Pls.” Consolidated Reply Page 1 of 24
ACLU of Alaska v. State, Case No. 1JU-06-793 CI
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A rational evaluation of marijuana's harmful effects must occur, and the
Legislature should do that — not the courts.”

The Governor’s statement highlights the tension between Defendants’
apparent frustration that “the Alaska Supreme Court has shown an unwillingness
to reconsider the latest scientific evidence™ and their admission that only the
Alaska Supreme Court can reconsider its prior ruling. In short, Defendants seek to
legislatively overrule Ravin, while acknowledging that it is improper to do so.
Second, as a result of 2006 Alaska Sess. Laws 53, Defendants acknowledge
that “there is no doubt that at some point there will be charges filed in a case
involving someone with under four ounces of marijuana in their home.” This
admission decides the issue of irreparable harm. Where citizens face arrest and
prosecution solely for conduct that has already been held to be constitutionally
protected, an injunction to preserve the status quo should issue.

Finally, the medical and scientific evidence concerning marijuana, as cited
by the parties, is deeply in dispute. According to Defendants, “[t]his case depends
to a large extent on scientific evidence about today’s marijuana,”6 yet that
evidence points in conflicting directions on many facts. The question for this
Court on summary judgment is whether this factual dispute is material. Plaintiffs
urge that the factual dispute is immaterial because the Supreme Court retains the

sole prerogative to reconsider Ravin. Accordingly, summary judgment should

4 House Journal Text for 01-21-2005-24th Legislature at 127-28 (Pls. Ex. N).
5 Def.’s Opp.’n TRO Prelim. Inj. 26.
$1d at5

Pls.” Consolidated Reply Page 2 of 24
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enter in Plaintiffs’ favor, leaving the Supreme Court to decide whether to

authorize the evidentiary evaluation proposed by Defendants.

ARGUMENT
L THE STATUTORY AMENDMENT PROHIBITS CONDUCT
THAT IS PROTECTED UNDER BINDING JUDICIAL
PRECEDENT.

Despite recognizing that Ravin provides constitutional protection against
arrest for adults’ personal possession of marijuana in the home, and in the face of
the basic proposition that the legislature lacks the power to overturn Ravin,
Defendants stand on the argument that the recent statutory amendments do not
“alter any constitutional rights under Ravin”’ because they merely reclassify
offenses. Looking to the text of the criminal statutes, Defendants observe that all
marijuana use has been nominally a crime since 1990, ignoring the fact that
enforcement of the 1990 statute was ruled unconstitutional in Noy v. State.®

Semantics aside, the statutory amendments cause a shift of great legal and
factual significance: Prior to June 3, 2006, the State recognized and abided by the
constitutional rulings that protect privacy rights to possess marijuana in the home;
after that date, the State claims the power to arrest and prosecute individuals for

this same conduct, making clear that “there is no doubt that at some point there

will be charges filed in a case involving someone with under four ounces of

" Def.’s Opp.’n TRO Prelim. Inj. 4.
8 Noy v. State, 83 P.3d 538 (Alaska 2003) (“Noy I).

Pls.” Consolidated Reply Page 3 of 24
ACLU of Alaska v. State, Case No. 1JU-06-793 CI
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marijuana in their home.™

What was once constitutionally protected is now
subject to criminal sanction. This Court can and must enjoin the enforcement of
the current legislation, just as the Court of Appeals in Noy invalidated the portions
of a substantially similar provisionlo that purported to make home marijuana use a
crime.

A. The Parties Agree that Ravin and Noy Must Be Respected Unless

Overruled by the Alaska Supreme Court.

Defendants recognize that “only the Alaska Supreme Court can overrule
one of its case law precedents that is based on interpretation of the state
constitution.”'! Plaintiffs agree. As stated by the Court of Appeals: “We are
bound to follow the decisions of our supreme court.”™® An appellate court alone
has “the prerogative of overruling its own decisions,” requiring that lower courts
“follow the case which directly controls.”"> As much as Defendants disagree with
the result in Ravin and its progeny, the legislature, the executive branch and the

lower courts are all bound to follow Ravin unless and until the Supreme Court

directs otherwise.

? Def.’s Opp.’n TRO Prelim. Inj. 26.

10 Alaska Stat. § 11.71.060 (2005), invalidated in relevant part by Noy I, 83 P.3d 538.

' Def.’s Opp.’n TRO Prelim. Inj. 43 n.24.

12 Blank v. State, 3 P.3d 359, 370 (Alaska App. 2000) (overruled on other grounds)
(citing Harrison v. State, 791 P.2d 359, 363 (Alaska App. 1990)).

13 Agostini v. Felton, 521 U.S. 203, 237 (1997), cited with approval by Tyler v. State, 133
P.3d 686, 690 (Alaska App. 2006).

Pls.” Consolidated Reply Page 4 of 24
ACLU of Alaska v. State, Case No. 1JU-06-793 CI
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The controlling nature of Ravin upon the present case is made all the more
apparent by the Noy ruling,'* where the Court of Appeals held unconstitutional a
statute virtually identical to the statutes challenged here.”® The Court of Appeals
recognized the straightforward nature of its task: “When a statute conflicts with a
provision of our state constitution, the statute must give way. Thus, a statute
which purports to attach criminal penalties to constitutionally protected conduct is
void.”'® As in the present litigation, the State urged the Supreme Court in 2003 to
review Noy in light of evidence that, according to the State, showed that
circumstances had changed to make Ravin no longer applicable.!” Declining that
invitation, the Court let Ravin stand and left in place the ruling in Noy.
Recognizing its “duty to construe [statutes] to avoid constitutional infirmity where

possible,”18

the court did not invalidate the entire statute (and did not draft an
alternative statute), but rather voided only that part that it found unconstitutional:
the criminalization of possession in the home of less than four ounces of

marijuana.”’ This methodology, reasoning and result are both applicable to, and

controlling of, the present case.

4 Noy I, 83 P.3d 538.
15 See Alaska Stat. § 11.71.060 (2005), invalidated in relevant part by Noy I, 83 P.3d 538
' Noy I, 83 P.3d at 542 & n.15.

17 See Plaintiffs’ Opening Br. 14-17 (and authorities cited therein).

18 Municipality of Anchorage v. Anchorage Police Dep 't Employees Ass’n, 839 P.2d
1080, 1083 (Alaska 1992) (internal citation omitted).

1 Noy I, 83 P.3d at 543.

Pls.” Consolidated Reply Page 5 of 24
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B. Defendants May Not Avoid Judicial Precedent By Re-Enacting a
Statutory Provision Previously Held to be Unconstitutional.

Faced with Ravin and Noy, Defendants claim that its new marijuana legislation
does not contravene those rulings because the criminal code has included a broad
ban on marijuana since 1990 — a prohibition that does not, by its own terms,
provide an exception for possession in the home.

The concept of liberty has witnessed numerous examples of statutory
enactments remaining “on the books” as dead letters, even after a court has ruled
the provisions unconstitutional. The United States Supreme Court, in Loving v.
Virginia, made clear the unconstitutionality of statutes forbidding marriage
between individuals of different races,20 yet Alabama retained its anti-
miscegenation statute until repealed by voter initiative in November 2000.>" More
recently, the Supreme Court struck down a Texas sodomy statute,” though the
statute itself remains on the books with the annotation: “This section was declared
unconstitutional.”® The Colorado Supreme Court held unconstitutional a state
law making it a crime to deface the American ﬂag,24 yet the statute remains on the
books over 30 years later, lacking a legislator to sponsor its repeal.” In precisely

the same manner, the Alaska criminal code retains a blanket prohibition on all

20388 U.S. 1 (1967).

2l Ala. Const. art. IV, § 102.

22 [ awrence v. Texas, 539 U.S. 558 (2003).

23 Tex. Penal Code Ann. § 21.06 (2006).

24 people v. Vaughan, 514 P.2d 1318, 1324 (Colo. 1973).
25 Colo. Rev. Stat. § 18-11-204 (2006).

Pls.” Consolidated Reply Page 6 of 24
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marijuana use,”® yet the annotations to that statute duly note that the provision is
“ynconstitutional to the extent that it violated the constitutional right to privacy as
articulated in the Ravin decision; the appellate court upheld the statute to the
extent possible by reinstating a dividing line between private personal possession
and illegal possession of four ounces.””’

In all of the above examples, state officials dutifully refrain from enforcing a
statute to the extent that it has been adjudicated unconstitutional. No one has been
arrested in recent years for miscegenation in Alabama; Texas no longer enforces
its sodomy statute; Colorado treats its flag-desecration statute as a dead letter; and
Alaska officials have long understood that home use of marijuana cannot be the
basis for arrest or prosecution. By the same token, it is unimaginable that any
state would think it could re-enact and begin enforcing a statute criminalizing
miscegenation, sodomy, flag desecration, or, in the case of Alaska, home use of
marijuana. If state officials sincerely believe that circumstances have sufficiently
changed to give rise to a compelling enough governmental interest to justify such
laws, they must seek and obtain authoritative judicial approval before enforcing
laws that fly in the face of clear judicial precedent. To pretend that this legislation

has no impact is, at best, semantic sophistry.

26 Alaska Stat. § 11.71.060 (2005), invalidated in relevant part by Noy I, 83 P.3d 538.
27 Alaska Stat. § 11.71.060 (ann.) (2005), invalidated in relevant part by Noy 1, 83 P.3d
538.
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