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UNITED STATES DEPARTMENT OF JUSTICE

Dreg Enfurcement Adiimistration

I1 th: Matter of

I yle E. Craker, Ph.D. Docket No. 03-16

MEMORAYDLIM TD CTOLNIEL AND RULING

Cn Navember 7, 20035," counsel for Respandent filed Respondent’s Fourth
Supplemszntal Preheating Statement and Motion for Leave to File. On November 15
counac] for the Government filed a respanse to Respondent’s motion and Govirnthent’s
Motian to Sustain the Governmeat's Objection 10 Scope and Relevancy of the Cress-
Examination of Matthew Snzit.

Bespondent g22ks to sresen: the testrmony and cumculam vitae of T Fredenig
Y. Scherer. professar emeritug at the fohn F. Kennedy S¢hool of Govemment, to rebut
Mr, Strait’s testimany 1n thig proceeding, Mr. Struit coordinated the Diney Enforcement
Administration’s (DEA} “esponse to Ressondent’s applicatior: during his cross-
wiaminativn, e mllewing sxchange vocired,

¢ [y counse. for Respondent]: Okay, and given that you did see tais lerter ar the
time, wag it a concern of yorl im particitlar or DEA 10 peneral to determine whether there
werg adequatelv zorcpetitive conditions in manufacturers of hulk marjuana ag you
deciced whether ornat tc -

Ms. Faredes: Objecticn, outside the seope of dirce: and lack of foundatiorn. Callz
(o= speculation as to wha: DEA as an orgarization was Zoing o da.

Wz, Carpente: Again I think he was coordinating the response. T thinx he's rather
thiguely able to say what it is that 3e heard mber people ralking ahoui at 1€ time.

Mz, Parcdes: He's cottainly niat an expert or compet:lion.

Judpe Bittner Owerruled.

The Witnzss: Actaally, [ can’t speak for the Ageney, but [will speak for myaelfto
whar extent {1al i helpful (o vou. And 1 actually aever saw campetition as an issue [i1
this process). i that the mari wana that is provided is or: a cos: reimbursable basis. TTis is
anot [or prodil scuation for the University of Mississippl

_ Al dates herein are 2005,
* Travscopt p. 943,
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Respondent essens that the jssue did not erise until M:. Stait’s test:mony, and
that “tersfors Respondert could nat have subtritied this evidence earlicr,

[n the afternative, Respondent asks to reopen the record to offer the ovidence 2
issuE, zsserting t1ar be kad irtended to off%r avidem:-:ﬂ about the ¢onsegaences of
registeting an addiienal marufacturer through Dr. Doblin or Responcent, but that I
sustained pbjections to “Feir testimony o this pomt bacavse noither witness had cxpertise
tn the costs and rices assnmiated with supplying marijuana to researchers,” Rospondent
further asgerts that the eviderce he seeks b3 pregent is rot voluminous and that inazmush
as tha hearing will not resums unt’ Decembes 2005, the Qovernment will nof Le
predudiced by this additicnal evidence.

The Governrent emzhasizes that it objected to questioning M. Strait about
whether the DEA was coacemed about adequatcly com petitive conditions in the
maniacture of builc marijuana on grounds that the gusstios was outside the scope af
crrect exarninaticn and that there was ro ‘oundation for 1. and because My, Strait is net
an expert in thus area, The Government furthe erephasizes thet Mr Strait did not decide
how the DEA would respond to the application and asserts that inasmuch ag Mr. Siraitis
noL a7 expert, it 3 improper for Respordeni to offer expert teslimony to rebat him. The
Gavernment further essetts that the ¢vidence Respondent seeks w zddice goes beyond
robuils

With -espeet to Respondent’s altemativa requast i reopen the record, the
Gevernment cuntends that the preblam is 0f Respondent's own creatian, aad that
Respondent eoud have listed an gapsit ina greheaning stairenl prior to the
conmenegrinnl of the waring, The Government cotitends that it wot.d idesd be
prefudiced by the proffered evidence because it would have to arrange for its own exgent,
and that the ter gt of tirne hetween hearing sessions should net be a significan: factor.

The Government furtker asks hat  reconsider my overruling of the Goverrment's

chiechion to the question of Mr. S:ratt noted above,

Diseussion
A the ourset, [have rov-owed the cuestion pessd to Mr. Stait and Jeciine ke

* 1 assurne counse.’s referznse is 12 ranscnpt pages 63 and 617,
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reconyider 1Ly everruiing of the objection. Mr. Sirait was asked whethar he or thg DEA
*as concetnzd abeil whether theee were adequaicly comapetitive sonditians in the
man.facture of marijuara. Inasmuch as he wes coordinatng the agency’s response to
Respondent's application, it was appropriate for him ‘o testifv about *he various issucs he
tonsiderad,

Tconelude that the evidence {1at Respond=nt now seeks o offer does not rebut
PMr. Strait’s lsstimony: inasituch as Le testified that he did not consider competition an
1ssue, rebuttal evidence would be information {o the effeet that e did ndeed consider the
alzacy of competiion sometiting tat the ageney shouid investizate, That is not what
Krsmondet seeks to show, Ingiead, Respordent wishes to affer evideree on the
unde-lving guestion of wiether the market in the nanufacture of mari uane is wdequarsly
competitve, [ conc'ude that fls evidenuy is properly part of Respondenl's case-in-clief
becduns Respondent bears (he burden of proo®on the :ssue, and that Respondent has not
timely prafiered it

Accoringly, Respandent’s motion to supplernent its peehear:ug staterment is
dzniag,
Cated: Novenber 16, 2005
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CERTIFICATE OF SERVICE

This is to cortfy that the undesigned on November 16, 2005, causal acopy of
the frreaaing to be faxad and delivered via interaffice mail to zounsel for the
Govermment, Brian Bayly, Esq.. Offiee of Chief Counsel, Drug Enforcement
Administ-atien, Wasiington, D.C. 20537, and a copy to be faxed and mailzd, postage
paid. to srumsel for Respendent, Julie M. Carpenter, Eaq., Jeaner & Biock, 601
Taittcenth Steet. N.W., Suite 1200 South, Wastington, D.C. 200C5,

atricia A. Medico ;
Secrelary to Mary Ellen Bittner
Administrative Law Judgc



