1.5, Department of Justice

United States Atiorney
Southern District of Wew York

2t Chaniberr Siregd
New TFark, New Fork 10307

May 12, 2004

BY HAND LETTER TO BE FILED IINDEE EEAL
Tha OO ST E

Honcrsble Victor Marrero Lk ing the text th :EE:u?bElJ :
United States District Judge : ound. arguing that its disclo
United States CTeourthouse
4 Cenktre Stresc, Room 314 = = e el
Mew York, New York 10007 Sl UL e s sl R

WL i dizclosing the blacked aut text below.

Fe: ACLU et anoc. . Ashoroft
04 Civ. 214 (W)

Dear Judge Marrero:

The Gowernment respect

fully submits Ehis lebter in
connection with the above-captico

ned action, and in responsse EO
Plaintiffs' request, at the end of their May &, 2004 letter to
tha Court, that the Court unseal addicional portions of documents
that are available on the public docket in redacted form.
Dlaintiffs dispute particular rsdacticns, outlined by them in
pink marker, that have been made in six documents. The disputed
yedactions cover only a small fractien of the documents, &and
represent the Government's arttempt to carsfully balance (a) the
public's right to access documents f£iled in this action, [EREEEE

te QU fla = =

that cartain
not

jall
£,
[ H
L]
4!
il
il
m
1]
18]
=
[
H
e
=
o
[
'—l-
i
"
=
(3
{0
[
H
7]
(=B
1]
[§]
-
|.|.
]
a!
ri]
A
i
-
i
il
I
'_-\.
=

[

fadactions in the Government's April 26, 2004 Tabtexr tao the Court

The two areas of disputed redactions in this letber are the

Farl Licular 1alses

The Gowvernment
for public consu
or

abvious and sompelling:



Fati. Viector Marraro
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15 limitead . facisl challenge ta 18 U502,

that the Government

The Government's Apzil 26, 2004 letter to the Lourt sy
COnCceIrns

only because ws believed that our lectery would remain undex
ceal. We would not have included such references if we
understood that thess porticns of the letter would be unssale
For thesa reasons, the dispuced redactions should remain.

“

L=

2004 Latter to the urt

Pedpctions in the Government's April 23,

The two areas of dispuced redactions in this letcer (one in
the body of the latksr, one in the press release attached to the
letter} are the references to the FEI's ability to request the

disclosure of and in
MEiLs. When Plaintiffs deseribed that the FBI can reguest the

disclogure of SN -rd in

nownera

the .skatute, 18 U.5.C. § 2709,
those two categories -::uf informatign that can be ‘

radquested b = NELL.

- in the
technigues. Ti

inc llL-'IJ.
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re we praviously advised Plazinciffs, if tche -w-'-::rds
¥

T il i

emain redacted
from the April 29, 2004 lettexr and presa release atbachment, the
aoverpment does not object ta the removal of the na l E the
rodactions cutlined in pink. (The redactions cutlinsd 1o green,
however, would remain; those redactions are not disputed by
Plaintiffs) .
Redactions in Plaintiffs! April 30, 2004 Letter to the Court

in this letter again

The two areas of disputed redactions
te reguast the .

ralate to references to the FBI's ability
dizclosurs of W -

yenz. A= described gbove, 1f the five words
remain redacted, the Government does
nat ohjeck to the removal of the remainder of the redactions
ouklined in pink. (The redactions outlined in green, howsVer,
would remain: those redactions are not disputed by Plaintiffs} .

in
arl

Bedactions in Memorandum in Support of Plaintiffs’ Mgticn to
UInseal Casa and to File the Attached Redacted Documents on Ehea
Fublics Dogket

The [irst disputed redaction in this document, found en its
page, involves a disclosure rhat is barred by 18 U.5.C. &
)

plaint

the non-d

il
DO 1S100 .

While Dlaintiffs allege that 18 U.S.C. § 2703{c) is
that is a matter for meriks briefing:;

pnesnstitutional , ¥ the
Government has not yet had an spportunikby Lo demonstrate why the

restriction in the stcatute is both proper and reasonable, and why
Slzintiffs' First Amendment challenge 1s devoid of merit. While
the Court decides the merits of Flainciffs' constitutional

lenge, the statute must ke comolied with,

he second disputed redaction, found on page two o bhe
~sa to the FRI's ability Eo
and
if ene WoOros
remain redacted

the Government doss NoC sbject to the

T

remorandum, again relates ta referen
raquest the disclosure of ot e T
SRl in }SLs.  As describsd above,
LR

aut of che other documsnts,
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remaval of this redaction.

fedactions in the Government's April 30, 2004 Letter to the

The first disputed redaction in the Government's April 30,
2004 lettsr to the Court, found in the gecond full paragraph on

page two of the letter, covers the Gavernment's acknowledc
Lhat COncerns

in particular raises

For the reasahns set forch with respect te the disputed
raedactions in the Gavernment's April 25, 2004 lettexr to the
Court, these stacements by thes Government should remaln
confidential and non-public. Indeed, they ware ineluded in the
letter with the understanding that they would reamain sealed.

The seccnd disputed redaction, fcund in the ehird full
paragraph on page two of the letter, agsin relates to references
to the FBI's ability te reqguest the disclosure of
and ] in NSLs, As described sbove, if
the words and
remain redacted, che Government does not object EBS the removal of
the remainder of the redactions cutlined in pink in this
paragraph. (The redactions outlined in green, however, would
remain; those redactiona are not disputed by Plaintiffa),

The last two sets of disputed redactions again cover the

e T e i i p e e e s

reasons set forgh with respect to
the disputed rsdastions in the Government's April 2§, 2004 letter
o the Court, these scatements by the Soveroment ghould remain
confidential and non-public. Again, the statemsnts Wers enly
included in the letter based cn the understanding Lhat they would
remaln sealed.

Badactions din Plaintiffg! Complgint

plaintiffs' challenges to certain redactions.in cheixr
coamplaine are most disturbing. The Government sxpended
coansiderable effort and time in negotiating wWith Plaintiffs the
lifring of the s=al to allow a redacted complaint, limited To
facial challenge to 1B U.5.C. § 2708 by the CLl,  ta be availl
cn the public docket. In addition, Plaintiffs jointly proocs
the order that lifted the seal only bo the sxtent that the
agresd-upon redacted complaint wonld be availsble. It is
impropar for Plaintiffs to now shife direckticn and relitigate
jzsyues thar had been settled. For this reascn alona, Plaincifis!
newfound challenge to the redacted complaint snould be rejscced.
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tions were drawn -:J.'-ZIJJ::'.

F,  Again, while
§ 2702(c) is uncopatitcutional,
and the GCovermment has not YyetC
arquments lack

Plaintiffe allege that 13 U.5.C.
merits bris=fing has not yet beagun e
had an epportunity to demonstrate why Plaintiffs’
marit.

urning to the

paragraphs 2 and 3 of the complaint =

paragra

1xawlge, the diaputsd
ar information from which &

% ions in paragraphs 36 and 38 cove

the identity of the non-ACLU plaintiif can be discerned, and chyd
are necessary to ensure the confidentialiry of the non-ACLU
Plaincifi‘e

The remainder i
Lhrough and &
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In sum, the disputed redacticns -- which comprise only a
amall fraction of the documents available on the public docket --
represent a careful and appropriate balancing of the various
interests at isaus in this case. We thersfore respectfully
request that the redactions remain, except as proposed above,

Thank you for your consideration of this submission.
Respectfully,

DAVID N. KELLEY
United States Attorney

By:_ et Al IContde ~
MEREDITH E. KOTLER
Asaigtant United States ALTOYMEY
Telephone: (212) &537-2724

cc: Ann Beegon, Esg.



