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U.S. Department of Justice

United States Atiorney
Southern District of New York

86 Chambers Sireor
New Yourk, New York 10007

May 12, 2004

LETTER TQ BE FILED UNDER SEATL

BY HAND

Honorable Victor Marrero
United States District Judge
United States Courthouse

40 Centre Street, Room 314
New York, New York 10007

Re: ACLU et ane. v. Ashcroft
04 Civ. 2614 (VM)

Dear Judge Marrero:

The Government respectfully submits this letter in
connection with the above-captioned action, and in response to
Plaintiffs' request, at the end of their May &, 2004 letter to
tha Court, that the Court unseal additicnal porcions of documents
that are available on the public docket in redacted form.
Plaintiffs dispute particular redactiong, outlined by them in
pink marker, that have been made in six documents. The disputed
redactions cover only a small fraction of the documentg, and
represent the Government's attempt to carefully balance (a) the
public's right to accegs documents filed in this action, (h} the

need to ensure that

and (¢} the Government's need to ensure that certaln

G i nformation related te this case is not made public.
We address each of the disputed redactions seriatim.

Rzdactions in the Government's April 26, 2004 letter to the Court

The two areas of disputed redactions in this letter are the
Government 's statements that this case in particular raiges
concerns angd g ) '

The Government

for public consumption,
or that any

particular case raises The rztionale

for the Government's practice is obvious a= comielling:
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generally does not acknowledge,
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In addition, any reference to

concerns

tha Court included

The Government's April 26, 2004 letter to
concerns

acknowledgments that this case raises
and }

only because we believed that our letter would remain under

seal. We would not have inecluded such references if we
understood that these portions of the letter would be unsealed.
For these reasons, the disputed redactions should remain.

Redactions in the Government's April 29, 2004 Letter to the Court

The two areas of disputed redactions in this letter {cne in
the body of the letter, one in the press release attached to the

letter) are L

to the FBI's ability to request the
disclosure of and d

the statute, 18 U.5.C. § 2709, nowhere

delineates thoze categories of information that can be
requested by the FBI in NSLs.

request

recver, any disgl £ e FBI can-
and in NSLs is a
isclesure that reveals law enforcement techniques. The FBI fas

a strcng interest in keeping ites technigues -- including the
particular kinds of information it requests -- confidential.
Otherwise, targats of investigations can tailor their actions to
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avoid detection by the FBI's inguiries.

As we previously advised Plaintiffs, if the gffifil} words
remain redacted

e - AR
2004 letter and press release attachment, the

fxom the April 29, : . ,
Government does not objest to the removal of the remainder of che
redactions outlined in pinmk. (The redactions outlined in green,

however, would ramain; tnose redactions are not disputed by
Plaintiffs) .
Redactions in Plaintiffg' April 30, 2004 Letter to the Court

The two areas of disputed redactions in this letter again

relate Lo references to the FBI's ability to reguest the .
disclosure of and in
NSLs. As described above, if the I words and

remain redacted, the Government does

not object to the removal of the remainder of the redactions
outlined in pink. (The redactions cutlined in green, houwever,
would remain; those redactions are not disputed by Plaintiffs).

Redactions in Memorandum in Support of Plaintiffg! Motion to

Unseal Case and to File the Attached Redacted Dogcuments on_the

Publie Docket

The first disputed redaction in this document, found on its
first page,
By stating that their complaint
might be construed to fall within the non-disclcsure

provision,

While Plaintiffs allasg= that 18 U.S.C. § 2708(c) is
unconstitutional, that is a matcer for merits briefing; the

Government has not yet had an opportunity te demenstrate why the
and why
While

restriction in the statute iz both proper and reascnable,
Plaintiffs' First Amendment challengse iz deveid of merit.
the Court decides the merits of Plaintiffs' constitutional
challengs, the statute must be complied with,

The second disputed rsdaction, found on page two of the
acain relates to refarsnces to the FBI's ability to

memorandum,
requast the disclosure of? and ?
Al - NSLs.  2As described above, if the words

and remain redacted
out of the other documents, the Government does not objzct to the
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removal of rthis redaction,

Redactions in the Government's April 30, 2004 Letter to the Court

The first disputed redacticn in the Government's April 30,

2004 letter to the Court, found in the second full paragraph on
covers the Government's acknowledgment

page two of the letter,
that this caz=gg ‘ iga concerns
or the reasons set forth with respect to the disputed

redactions in the Government's April 26, 2004 letter to the
Court, these statements by the Government should remain
confidential and non-public. Indeed, they were included in the
letter with the understanding that they would remain sealed.

The second disputed redaction, found in the third full
paragraph on page two of the letter, again relates to references

te the FBI's ability to request the disclosure of
in NSLs. As described above, if

and
the G words EREMNEEEEP --d

remain redacted, the Geovernment does not object to the removal of
the remainder of the redactions curlined in pirk in this
paragraph, (The redactions outlined in green, however, would
remain; those redactions are not disputed by Plaintiffs).

The last two sets of digputed redactions again cover the

Government ‘s acknowledgment that there is
informaticn that undarlies this case in

particular. The redactions cover information that, in =ffect,

communicates that
For the reasons set forch with respeczt to

the disputed redactions in the Government's April 26, 2004 letter
te the Court, these statements by the Government should remain
cenfidential and non-public. Again, the statements were only
included in the letter based on the understanding that they would

remaln seal=d.

Eedactions in Plaintiffas! Complaint

Plaintiffs' challenges to certain redactions in their
complaint are most disturbing. The Government expended
consicerable effort and time in negotiating with Plaintiffs the
lif;ing of the s=zal to allow a redacted complaint, limited to a
facial challenge to 18 U.5.C. § 2709 by the ACLU, to be availabla
on the public dockst. In addition, Plaintiffs djointlv provosed
the order that lifted thes seal only to the extent that the
ggreed—upon redacted complaint would be zvailable. It is
improper for Plaintiffs to now shift direction and relitigate
issue3 that hed been settled. For this reason alone, PlaintiZffs:
newround challenge to the redacted complaint should be redected.
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In any eventk,

The redactions were drawn alorg a
lina that is both reasonable and easy for all parties to follow:

Plaintiff ACLU's facial challenge to 18 U.5.¢C. § 2709 is
disc ad in its entirety

U.5.C. § 2709(c) is unconstitutional,
merits briefing has not yet bequn and the Government has not yet
had an opportunity to demecnstrate why Plaintiffs' argumen:ts lack
maric,

Turning to the specific disputes, the disputed redactions in
paragraphs 2 and 3 of mplaint cover

Likewise, the disputed redactions in
paragraphs 5, 6, and 7 aof the co {

The disputed redaction in paragraph 35 ia critical to
ensuring that the identity of the non-ACLU plaintiff is not
disclosed. By describing that the plaintiff is both an Internet

aceme d congultj inesgs, personsm
may, by process of ellml ' =
o determine cne plaintiff's identity. Likewise, the disputed

redactions in paragraphs 35 and 38 cover information from which .
the identity of the non-ACLU plaintiff can be discerned, and thus

are necessary to ensure the confidentiality of the non-ACLU
Plaintiff's identity.

The disputed redactions in paragra
falay LISl e tiffs' expregs references to

The remainder of the disputed radactions in paragraphs 54

through 59 and 67 through 6% again cover
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Ir sum, the disputed redactions -- which comprise only a
small fraction of the documents azvailable or the public docket --
represent a careful and appropriste balancing of the various
interests at issue in this case. We therefcre raspectfully

regaest that the redactions remairn, except as propesed above.
Thank you for your consideration of this submission.

Respectfully,

DAVID N. KELLEY
Uniced States Attorney

By: IMAal da Al I -
MEREDITH E. KOTLER
Assistant United States Attorney
Telephone: (212) 637-2724

cc: Ann Beeson, Esg,
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