Law Offices of Robert J. Jacobs, P.A.
Bristol Park
4727 NW 53" Avenue, Suite A
Gainesville, FL 32653

Practice limited exclusively to
Immigration & Nationality Law

February 3, 2009

By Federal Express

United States Department of Justice

950 Pennsylvania Avenue, NW

Office of the Attorney General, Room 5114
Washington, D.C. 20530

Tel (352) 335-2699
Fax (352) 335-2640

Re:  Respondents’ Motion to Reconsider Attorney General’s Decision

Order No. 2990-2008

In the Matter of J-E-C-M, A079 506 797/A079 506 798/A079 506 799

Dear Sir or Madam:

Cce:

Enclosed please find the following:

1. Respondents’ Motion to Reconsider Attorney General’s Decision;

2. Certificate of Service.
Thank you for your assistance with this matter.

Very truly yours,
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Robert J. Jacobs, Esq.

Isuf Kola, Fsq.

Cyril Chukwurah, Esq.

David Landau, Chief Appellate Counsel, DHS

Office of District Counsel/DHS-ICE/ORL

Office of District Counsel/HOU

Nadine Wettstein, American Immigration Law Foundation
Lee Gelernt, Deputy Director, American Civil Liberties Union
H. Thomas Wells, Jr., President, American Bar Association
Curtis F. Pierce, Attorney at Law

Gus Coldebella, General Counsel, DHS



Office of the Attorney General

Washington, D.C

ORDERNO. 2980-20C8

Inrer Matter of JoE-C-M- (ATO-206-797- 798799 800 (BIA Apr ¥, 2008y ¢ B1A Do

il

19, 267

N REMOVAL PROCEEDINGS

Pursuant to 8 C.F.R. § 1003 1(h(1)(1) (2007), 1 divect the Board of tmmigration
Appeals {"Board”) to refer 1o me for review its decisions in the sbove-captioned case
dated April 8. 2008, and Ocrober 19, 2007, The Board decisions in this matter are
automatically stayed pending my review. See Mater of Haddant, A.G. Order No. 2380-
2004 Clan. 19,2001, To assist me in my review. [ invite the parties © these procesdings
and imeresied amici 1o submit briefs addressing one or more of the following issues:

L. Is there o constitutional right to effective assistance of counsel in proceedings
betore an immigration judge or the Board of Immigration Appeals?

20 Irthere 1s no constivtionad right 1w effective assistunee of coursel in
proceedings before an inmigration judee or the Board,

(13 1s there a basis for the Attorney General to grant reliel under the
Immigration and Nationality Act or as a maner of administrative
discretion in response o assertions by an alien that his or her counsel's
performance was deficient: and

ity i so. in whar circumstances (e.g.. on issues of removabitity,
discretionary relied) should the Attorney General make such relief
avatiable?

30 I relief hased on counsel’s deficient performance may be granted under the

Constitition or statule or as a matter of adminisrative discretion, what
showing of prejudice must be made by an alien to obtain such relief”

4. Should the Avomey General modify the requirements set forth in Mutivr of
Lozoda, 19 18N Dec, 837 {BIA TURR). 1o require that the alions



{1y aunach to his or her motion 10 reopen a copy of both the letter sent by
the alten informing counsel of the allegaions of deficient performance
and counsel’s response {or an affidavit stating that no response was
received):

(i attach to his or hier motion to reopen a copy of a complaint filed with
the appropriate disciplinary authorities, such as a state bar, with
respect to any violation of counsel’s ethical or legal responsibilitics,
along with an acknowledgement of reeeipt by the disciplinary board
tor an alfidavit adequately explaining why no such filing was made):

{1ty attach to his or her moton w reopen an affidavit demonstrating that he
ar she exercised due diligence in discovering and secking 1o remedy
the alleged deficient performance; andior

(1vy  attach to his or her motion to reopen an affidavit describing precisely
what counsel’s failings were, submit any necessary evidence in
admissible form to the Board {or immigration judge, if applicable). and
explain how the alien sutfered prejudice resutting from his or her
counsel’s alleged deficient performance.

The parties” briefs shall not exceed 13,000 words each in fength, and no replics
will be permitted. Any briefs submitted by amici shall not exceed 9.000 words each in
length, and no anucus may file more than one brief in connection with the three cases |
have certified for review today-—namely. Marter of Compean (A78-566-977) {BIA May
20, 20G8). Maner of Bangaly (AT78-355-848) (BIA Mar. 7, 2008}, and Marer of J-E-C-
M- {AT9-306-797/798/799/800) (BIA Apr. 8, 2008) (BIA Oct. 19, 2007). Al filings
shall he accompanied by prool ol service and shall be submitted electronically 10
AGCeriicationusdul.eov, and in triplicate 10

United States Department of Justice

ORI RS ennsxl»dﬁh Avenue, NW

Office of the Attormey General, Room 5114
Washingion. DC 20530

All briefs must be both submitted clectronically and postmarked on or before September
152008, and requests for exiensions will be disfavored.
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Attorney General




‘Robert J. Jacobs, Esg. NOT DETAINED
Law Offices of Robert J. Jacobs, P.A.

4727 NW 53" Avenue, Suite A

Gainesville, FL. 32653

OFFICE OF THE ATTORNEY GENERAL
Washington, D.C.

ORDER NO. 2990-2008

In the Matter of J-E-C-M,

File Nos.: AQ79 506 797
AQ79 506 798
A079 506 799

Respondents
Review of Board of Immigration

Appeals Decision by Attorney
General

e i U, N N N

RESPONDENTS’ MOTION TO RECONSIDER ATTORNEY GENERAL’S
DECISION




UNITED STATES DEPARTMENT OF JUSTICE
OFFICE OF ATTORNEYGENERAL
950 PENNSYLVANIA AVENUE, NW — ROOM 5114
WASHINGTON, DC 20530

)
In The Matter Of; )
)
Jorge Cortes-Montanez, A 79 506 797 ) In Removal Proceedings
Gloria Carvajal Valverde, A 79 506 798 )
Melissa Andrea Cortes, A 79 506 799 )
)
) RESPONDENTS’ MOTION
Respondents ) TO RECONSIDER
) ATTORNEY GENERAL’S
) DECISION
)

Order No.;: 2990-2008

Respondents submit this Motion to Reconsider the Attorney General’s decision of
January 7, 2009, in which he held that there no longer exists a 5™ Amendment right to effective
assistance of counsel for aliens/non-citizens in removal proceedings. This finding conflicts with
longstanding EOIR precedent and decisions from a majority of the Circuit Courts, including the
11" Circuit, wherein this case arises. Respondents urge the Attorney General to reconsider this
decision — now referred to as Matter of Compean, 24 1. & N. Dec. 710 (AG 2009) — for the
following reasons:

1) the Attorney General’s decision has the appearance of being motivated by political
goals that the new administration would be unlikely to share; 2) the Attorney General’s Order
No. 2990-2008 to review this issue, and his denial of motions to extend the briefing schedule,
undercut the ability of Respondents and other interested parties to effectively respond to his
order, for which he gave insufficient time to properly research and brief the issues involved; 3)

the Attorney General disregarded the authority of the higher courts in determining a



Cortes-Montanez, A 79 506 797
Motion to Reconsider to Atty Gen.
Pg. 2
Constitutional issue that rightly belongs to the Federal judiciary to decide; 4) the Attorney
General unnecessarily reached a Constitutional issue where a statutory remedy was available;
and 5) the Attorney General issued a decision in direct conflict to the precedent established by
the 11™ Circuit, to which the EOIR is bound .to follow for Respondents’ case. See Dakane v.
Att’y Gen., 399 F.3d 1269 (11" Cir. 2005); Mejia Rodriguez v. Reno, 178 F.3d 1139 (11™ Cir.
1999).
We request that the January 7, 2009 decision of the departing Attorney General be treated
in the spirit of the White House Memorandum of January 20, 2009, Fed Reg., Vol. 74, No. 15,
pg. 4435 (Jan. 26, 2009), in which the President requested that all new regulations issued by the
departing administration be submitted for review and approval by the agency heads appointed by
the new President before being sent to the Federal Register for publication. The Attorney
General’s last minute decision in this matter undercut proper procedural guidelines that assure
that all appropriate parties are able to participate to the full extent that the law guarantees.
Respondents request that the new Attorney General vacate the decision in Matter of

Compean and set a new briefing schedule that will allow ali interested parties sufficient time to

present their views on this very significant matter.

Lot

Robert J. Jacobs, Esq.

Date: February 3, 2009

A 79506 797 et al.



CERTIFICATE OF SERVICE

Re: Jorge Cortes-Montanez, A 79 506 797
Gloria Carvajal Valverde, A 79 506 798
Melissa Andrea Cortes, A 79 506 799

I, Robert J. Jacobs, Esq., certify that I have served a true copy of the enclosed
Respondents” Motion to Reconsider Attorney General’s Decision on the following parties
by first class mail on February 3, 2009:

Isuf Kola, Esq.

Law Offices of [suf Kola & Associates
800 Roosevelt Road

Building B, Suite 110

Glen Ellyn, II. 60137-5871

Cyril Chukwurah, Esq.
Chukwurah’s Law Firm
9894 Bissonet, Suite 740
Houston, TX 77036

David Landau

Chief Appellate Counsel
Department of Homeland Security
5113 Leesburg Pike, Suite 200
Falls Church, VA 22041

Office of District Counsel/DHS-ICE/ORL
80 North Hughey Avenue, Suite 310
Orlando, FI, 32801

Office of District Counsel/HHOU
Department of Homeland Security
126 Northpoint Drive

Houston, TX 77060

Nadine Wettstein

American Immigration Law Foundation
1331 G Street, NW

Washington, DC 20005

Lee Gelernt, Deputy Director
American Civil Liberties Union
Immigrants’ Rights Project

125 Broad Street, 18™ Floor
New York, NY 10004



H. Thomas Wells, Jr., President
American Bar Association

321 N. Clark Street

Chicago, IL 60610-4714

Curtis F. Pierce, Attorney at Law
Immigration & Nationality Law
Board of Specialization

523 W. 6" Street, Suite 348

Los Angeles, CA 90014

Gus Coldebella, General Counsel
Department of Homeland Security
Nebraska Avenue Complex
Washington, DC 20528

Sz

Robert J. Jacobs, Esq.

Date: February 3, 2009



