














Similarly, in Chahal v. United Kingdom,71 and Saadi v. It‘aly,72
the ECtHR affirmed the absolute and unconditional prohibition on refoulement. In
Chahal, the ECtHR ruled that the return to India of a Sikh activist would violate
the United Kingdom’s nonrefoulement obligations, despite India’s diplomatic
assurances.”

Nassim Saadi, a Tunisian national sentenced in absentia there for
terrorism-related offenses,”* challenged his deportation from Italy to Tunisia on the
grounds that it violated Italy’s nonrefoulement obligations.” The Grand Chamber
of the ECtHR unanimously held, inter alia, that enforcing the deportation decision
would violate the ECHR article 3 ban on returns to risk of torture and 1ll-
treatment’® and that the diplomatic assurances provided by Tunisia were

msufficient to ensure that Saadi would not be tortured.

™" Chahal v. United Kingdom, 70/1995/576/662 (ECtHR Nov. 15, 1996), available
at http://www.worldlii.org/int/cases/I[THRL/1996/93 .html.

" Saadi v. Italy, Application No. 37201/06 (ECtHR Feb. 28, 2008), at 32-33,
9 138, available at http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=47c6882¢2.

”* Chahal, 70/1995/576/662, supra note 71, at (9), (11) (12-7).

™ See Saadi, Application No. 37201/06, supra note 72, at 34-35, 9 144.
” See id. at 35, 9 146.

76 See id. at 45, 9 2.
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IVv. NO OTHER COUNTRY DENIES A PERSON SUBJECT TO
TRANSFER THE RIGHT TO CHALLENGE THE RELIABILITY
AND SUFFICIENCY OF DIPLOMATIC ASSURANCES BEFORE
AN INDEPENDENT, IMPARTIAL BODY

A. In Every Other Country That Either Employs Or Proposes
Employing Diplomatic Assurances Against Torture, Judicial
Review Of The Reliability And Sufficiency Of The Assurances
Is Guaranteed

No other country currently seeking and/or securing diplomatic assurances
transfers a person at risk of torture without permitting a challenge to that transfer,
including assessment of the assurances, before an independent, impartial body.”’
Judicial review of the transfer entails the production of any diplomatic assurances
against torture for the detainee’s and for the court’s evaluation as well as for their
assessment of the context within which the assurances were sought, negotiated,
secured, and alleged to be enforceable post-transfer. All other countries that may
employ diplomatic assurances against torture (e.g., Austria, Canada, Georgia,
Germany, the Netherlands, Russia, Sweden, Switzerland, Turkey, and the United
Kingdom) guarantee judicial review of the reliability and sufficiency of the

assurances.78

77 See I.A. 483, 9 4; see also Still at Risk, supra note 13, at 38 (“The most glaring
deficiency in U.S. law and policy lies precisely in the absence of express provision
for procedural guarantees for the person subject to transfer, including any
opportunity to challenge the credibility or reliability of diplomatic assurances
before an independent judicial body.”).

8 See J.A. 484, 9 6.
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B. Both The U.N. Committee Against Torture And The U.N.
Human Rights Committee Recommend Judicial Review Of
Diplomatic Assurances In All Transfer Contexts Where They
Are Employed

Both the U.N. Committee Against Torture and the U.N. Human Rights
Committee (“HRC”) have criticized the U.S. government for denial of the right to
challenge diplomatic assurances in court. The Committee Against Torture and the
HRC are the treaty-bodies responsible for monitoring implementation of, and
compliance with, the CAT and the ICCPR, respectively. Upon signing and
ratifying these treaties, the United States agreed to their oversight. Each
committee’s general comments, jurisprudence in individual petition cases, and
recommendations and conclusions to governments on their implementation of the
respective treaties are considered authoritative interpretations of state
responsibility under each convention.

In July 2006, the Committee Against Torture stated that it was

concerned by the [U.S. government’s] use of ‘diplomatic

assurances,’ or other kind of guarantees, assuring that a person

will not be tortured if expelled, returned, transferred or

extradited to another State. The Committee is also concerned

by the secrecy of such procedures including the absence of

judicial scrutiny and the lack of monitoring mechanisms put in
place to assess if the assurances have been honoured.”

” U.N. Comm. Against Torture, Consideration of Reports Submitted by States
Parties Under Article 19: United States of America, Conclusions and
Recommendations (Advance Unedited Version), CAT/C/USA/CO/2 (May 19,
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The Committee recommended that the United States provide “adequate judicial
mechanisms for review” of the assurances.™

In its consideration of the second and third periodic combined report
submitted by the United States, the HRC expressed its concern with the restrictive
U.S. interpretation of its obligations under article 7 of the ICCPR and its adoption
of the “more likely than not” standard in nonrefoulement procedures,® which is
not consistent with international obligations. It also noted that the adoption of a
practice of removal of individuals to other countries “without the appropriate
safeguards to prevent treatment prohibited by the [ICCPR] . . . grossly violat[ed]
the prohibition contained in article 7.”%* The HRC recommended that, in addition
to conducting “thorough and independent investigations” into allegations of
torture:

The [United States] should exercise the utmost care in the use

of diplomatic assurances and adopt clear and transparent

procedures with adequate judicial mechanisms for review
before individuals are deported, as well as effective

2006), g 21, available at
http://www1.umn.edu/humanrts/cat/observations/usa2006.html.

% 1d.

81 See HRC, Concluding Observations, Consideration of Reports Submitted by
States Parties Under Article 40 of the Covenant: United States of America
(87th Sess. Dec. 18, 2000), at 5, available at http://www.unhcr.org/cgi-
bin/texis/vitx/refworld/rwmain/opendocpdf.pdf?docid=45c30bec9.

82 Id. at 4-5.
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mechanisms to monitor scrupulously and vigorously the fate of
the affected individuals.”

Notably, the HRC cautioned “that the more systematic the practice of torture . . .,

the less likely it will be that a real risk of such treatment can be avoided by such

assurances, however stringent any agreed follow-up procedures may be.”*

V. HUMAN RIGHTS EXPERTS OPPOSE THE PRACTICE OF
SEEKING DIPLOMATIC ASSURANCES FROM
GOVERNMENTS THAT TORTURE

High-level international experts oppose reliance on diplomatic assurances
against torture and ill-treatment in all transfer contexts. The U.N. High
Commussioner for Human Rights (“HCHR”) stated categorically that the
prohibition on returning an individual where there is a risk of torture or ill-
treatment is absolute, such that diplomatic assurances should not be relied upon in

85 |

any transfer context where a risk of such abuse obtains: strongly share the

view that diplomatic assurances do not work as they do not provide adequate

protection against torture and ill-treatment.’”*

¥ Id. at5s.
% 1d.

% See I.A. 506, 9 36 (citing Speech by Louise Arbour, HCHR, In Our Name and
On Our Behalf, Chatham House (Feb. 15, 2006), available at
http://www.chathamhouse.org.uk/files/3375_ilparbour.pdf).

5 J.A. 506, 9 36 (quoting Statement by Louise Arbour, HCHR, to the Council of
Europe’s Group of Experts on Human Rights and the Fight Against Terrorism
(DH-S-TER) (Mar. 29-31, 2006)).

28



The U.N. Special Rapporteur on Torture also has firmly opposed reliance
upon diplomatic assurances against torture in all transfer contexts where there is a
risk of torture.”’

The Council of Europe Human Rights Commissioner shares this view:

“‘Diplomatic assurances,” whereby receiving states promise not
to torture specific individuals if returned, are definitely not the
answer to the dilemma of extradition or deportation to a country
where torture has been practised. Such pledges are not credible
and have also turned out to be ineffective in well-documented
cases. The governments concerned have already violated
binding international norms and it is plain wrong to subject
anyone to the risk of torture on the basis of an even less solemn
undertaking to make an exception in an individual case. In
short, the principle of non-refoulement should not be

undermined by convenient, non-binding promises of such
kinds.”**

As the Eminent Jurists Panel on Terrorism, Counter-Terrorism and Human Rights

advocates, it is “unacceptable” to transfer persons to states that use torture on the

¥ See J.A. 506-07, 9 37 (citing United Nations, Press Conference by United
Nations Representative on Torture Convention (Oct. 23, 2006), available at
http://www.un.org/News/briefings/docs/2006/061023 Nowak.doc.htm); see also
Supplemental Appendix containing the Declaration of Manfred Nowak, U.N.
Special Rapporteur on Torture.

5 See J.A. 507, 9 38 (quoting Thomas Hammarberg, Council of Europe Human
Rights Commissioner, Viewpoints: Torture Can Never, Ever Be Accepted (June 27,
2006)).
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basis of diplomatic assurances.” Not only are such assurances “unenforceable,”
but “[r]eliance on them in these circumstances is contrary to the obligation of non-
refoulement . . . and undermines the absolute prohibition of such treatment in
international law.”?

VI THE USE OF DIPLOMATIC ASSURANCES AGAINST TORTURE

UNDERMINES THE ABSOLUTE NONREFOULEMENT
OBLIGATION OF THE UNITED STATES

Reliance on diplomatic assurances against torture from Egypt passes
neither intellectual nor legal muster, and violates the U.S. government’s article 3
nonrefoulement obligation under the CAT. “[A]ny assurances of humane
treatment offered by the Egyptian authorities should be rejected as inherently
unreliable” because of the endemic nature of torture there, the government’s

repeated denials that torture occurs and refusal to hold perpetrators accountable,

¥ 1CJ, Eminent Jurists Panel Concludes Hearings on Counter-Terrorism and
Human Rights in Europe (July 6, 2007), available at
http://ejp.icj.org/hearing2.php3?id_article=136&lang=en.

" J1d.; see also ICJ, International Panel Concludes Mission on Counter-Terrorism
Measures in the Middle East (June 7, 2007), available at
http://ejp.icj.org/hearing2.php3?id_article=126&lang=en (“[D]etainees are
transferred to [Middle East] countries on the basis of diplomatic assurances . . .,
a promise that, in many cases, has not been fulfilled. . . . [T]hese assurances are
unreliable, difficult to monitor and therefore not an adequate protection against
torture or 1ll-treatment.”).
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the absence of independent and universal monitoring, and the Egyptian authorities’
repeated failures to comply with prior diplomatic assurances against torture.”’
Diplomatic assurances from the Egyptian government do not provide an
effective safeguard against torture and thus do not dispel the risk faced upon
return. To suggest otherwise is to indulge in stubborn disregard of a record that is
replete with evidence that torture occurs and that diplomatic assurances and

monitoring do little, if anything, to prevent it.

CONCLUSION

The decision of the district court should be affirmed.

April 22, 2008 Respectfully submitted,

Paul R. Taskier
Counsel of Record for Amici Curiae
Miriam R. Vishio
DICKSTEIN SHAPIRO LLP
1825 Eye Street NW
Washington, DC 20006
(202) 420-2200

’! See J.A. 508-09, ] 41.
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To whom it may concern

Khouzam v. Chertoff, Nos. 07-2926; 08-1094

I, Manfred Nowak, United Nations Special Rapporteur on Torture, have outlined my
concerns and positions in relation to diplomatic assurances in respect of refoulement of persons to
countries, where they would be at risk of being tortured in several of my reports to the Human
Rights Commission and the UN General Assembly. The views set out below are based on these
reports, which discuss relevant international and regional standards and jurisprudence, see e.g.
E/CN.4/2006/6, paras 31, 32 and A/60/316, paras 29-52.

On the basis of my analysis of the matter, [ wish to draw the Court’s attention to the
following points which are relevant to the instant case, Khouzam v. Chertoff, Nos. 07-2926; 08-
1094.

(a) The principle of non-refoulement as explicitly contained in the Convention against
Torture (CAT) and implicitly in the International Covenant on Civil and Political Rights (ICCPR),
to which the United States is a party, is an absolute obligation deriving from the absolute and non-
derogable nature of the prohibition of torture;

(b) Diplomatic assurances are typically sought from countries with a record of practicing
torture, 1.€. the very fact that such diplomatic assurances are sought is an acknowledgement that the
requested State, in the opinion of the requesting State, is practicing torture. In most cases, those
individuals in relation to whom diplomatic assurances are being sought belong to a high-risk group;

(c) It is often the case that the requesting and the requested States are parties to CAT,
ICCPR and other treaties absolutely prohibiting torture. Rather than using all their diplomatic and
legal powers as States parties to hold other States parties accountable for their violations,
requesting States, by means of diplomatic assurances, seek only an exception from the practice of

torture for a few individuals, which leads to double standards vis-a-vis other detainees in those
countries;

(d) Diplomatic assurances are not legally binding,. 1t is therefore unclear why States that
violate binding obligations under treaty and customary international law should comply with non-

Supp. App. 1



binding assurances. Another important question in this regard is whether the authority providing
such diplomatic assurances has the power to enforce them vis-a-vis its own security forces;

(e) Post-return monitoring mechanisms are no guarantee against torture - even the best
monitoring mechanisms (e.g. the International Committee of the Red Cross and the European
Committee for the Prevention of Torture) are not “watertight” safeguards against torture;

(f) The individual concerned has no recourse if assurances are violated;

(g) In most cases, diplomatic assurances do not contain any sanctions in case they are
violated, i.e. there is no accountability of the requested or requesting State, and therefore the
perpetrators of torture are not brought to justice;

(h) Both States have a common interest in denying that returned persons were subjected to
torture. Therefore, where States have identified independent organizations to undertake monitoring
functions under the agreement, these interests may translate into undue political pressure upon
these monitoring bodies, particularly where one is funded by the sending and/or receiving State.

In my view, as Special Rapporteur on Torture, diplomatic assurances are therefore
unreliable and ineffective in the protection against torture and ill-treatment. Even if one assumes
that such assurances can ever be relied upon, they must be subject to effective and independent
review, including judicial review.

This letter is provided without prejudice to, and should not be considered as a waiver,

express or implied of the privileges and immunities of the United Nations, its officials and experts,
pursuant to the 1964 Convention on the Privileges and Immunities of the United Nations.

Yours sincerely,

/7&«/" A e

Manfred Nowak
Special Rapporteur on the question of torture
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