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STATEMENT OF THE ISSUE

Whether the trial court erred as a matter of law and infringed upon Ms.
Chandler’s constitutional rights by imposing an overnight “paramour” restriction in a
permanent parenting plan order on the basis that such a provision was required, as

reflected by a local rule, in every parenting plan order without regard to the evidence.



STATEMENT OF THE CASE

This case presents an obvious and straightforward legal error requiring correction
by this Court.

In connection with 'a modification petition premised upon a relocation resulting in
both parties residing in Trenton, Tennessee, the Gibson County Chancery Court imposed
a restriction on the parental and individual rights of Appellant-Respondent Angel
Chandler that had never before been imposed in the ten years since Ms. Chandler and
Appellee-Petitioner Joseph Marion Barker were divorced — an overnight “paramour”
restriction. The trial court imposed this new restriction despite the fact that no evidence
existed in the record demonstrating that such a restriction was in the best interest of the
parties” minor children, both of whom are now teenagers. The imposition of such a
restriction upon Ms. Chandler is particularly onerous given that Ms. Chandler was
sharing a home at the time with her same-sex partner of nine years.

Ms. Chandler objected to the inclusion of such a restriction by the trial court. (R.
Vol. II, at 8-9, 15.)! In overruling her objection, the trial court announced its mistaken
belief that the laws and public policy of the State of Tennessee mandate the inclusion of
an overnight “paramour” restriction in the parenting plan as a matter of law and without
exception. (R. Vol II, at 15-20.) The trial court’s erroneous understanding of the
requirements of Tennessee law was without doubt influenced by the existence of Rule
23:00 of the Local Rules of the 28" Judicial District (“Local Rule 23”). Local Rule 23
purports to amend the Permanent Parenting Plan Order form developed and promulgate&

by the Administrative Office of the Courts by requiring the inclusion of the following

! Citations to the record on appeal will appear in the following format: R. Vol. #, at
page #.



restriction on a parent’s visitation and custody rights: “Any paramour of either parent to
whom a parent is not legally married is rot to spend the night in the presence of or in the
same residence with any minor child of the parties.’; (A copy of Local Rule 23 is
attached as Exhibit A.)

The proceedings before the Gibson County Chancery Court commenced as a
result of Mr. Barker’s Petition to Modify Shared Parenting and Other Related Matters
(*Petition to Modify”) that sought modification of the parties’ custody and visitation
arrangements in light of the fact that both parents now lived in Trenton, Tennessee. (R.
Vol. I, at 59-61.) In a consent order dated November 19, 2007, the trial court ordered Mr.
Barker and his spouse (“Mrs. Barker”), and Ms. Chandler and her partner, to make
themselves available for evaluations by a court-approved psychologist, Dr. David
Pickering. (R. Vol. I, at 72-73.) The Confidential Report of Custodial Evaluation issued
by the court-approved psychologist made a number of findings, including that Ms.
Chandler’s partner “is a positive parent surrogate for both children and has appropriate
relationships with them bolth.” (R. Vol. IV, Exhibit 1 at 18.)

At the May 135, 2008 hearing on the Petition to Modify, the parties stipulated that
Dr. Pickering’s report and findings were “admissible for all purposes, including appeal of
this Order.” (R. Vol. I, at 81.) After conducting its own review, the Court entered the
Report into the record. (Id.) Nevertheless, during the May 15, 2008 hearing, and in its
September 4, 2008 Order entered after that hearing, the trial court announced and ordered
that an overnight “paramour” restriction must be included in the parenting plan. (R. Vol.

I, at 82, 84; R. Vol. I, at 15.)



On October 2, .2008, the trial court entered the Permanent Parenting Plan Order.
(R. Vol. 1, at 100-108.) Over Ms. Chandler’s objections,? the Plan included the overnight
“paramour” restriction required by Local Rule 23 and that the trial court believed was
mandatory in Tennessee. (R. Vol. I, at 103.) The trial court did not question the
accuracy or validity of Dr. Pickering’s findings; in fact, the court recognized that Dr.
Pickering had concluded that Ms. Chandler’s partner was a “positive influence” on the
children. (R. Vol. 1, at 82; R. Vol. II, at 17.) Instead, the trial court held that the issue of
“adverse impact” was simply irrelevant. (R. Vol. II, at 16.) Accordingly, despite the
uncontested factual record before it, the court considered itself to have the authority to_
impose an overnight “paramour” restriction in all parenting plan orders as a “matter of
law,” regardless of the circumstances or the facts in the record. (R. Vol. I, at 84; R. Vol.
11, at 19 (“I don’t know any Judge in this state that does not preclude paramours
overnight when children are present in the home.”)).

Ms. Chandler timely ﬁl.ed her Notice of Appeal concerning the inclusion of the
overnight “paramour” restriction in the Permanent Parenting Plan Order and concerning
the trial court’s ruling at the May 15, 2008, hearing as memorialized in its Order dated
September 4, 2008. (R. Vol. I, at 115-116.) Ms. Chandler seeks reversal of the trial
court’s imposition of the overnight “paramour” restriction and a declaration that Local

Rule 23 is invalid.

* By Order dated October 2, 2008, the trial court expressly affirmed that Ms. Chandler
had not waived her objection to the inclusion of the paramour restriction by signing the
Permanent Parenting Plan Order. (R. Vol. I, at 109-110.)



STATEMENT OF THE FACTS

Ms. Chandler and Mr. Barker have been divorced for over 10 years. (R. Vol. I, at
12-19.) They had two children together: a daughter, C.B., now age 13; and a son, Z.B.,
now age 15.° As part of the divorce proceedings, the Madison County Chancery Court
determined that each party was “a fit and proper person” to have custody of their two
children. (R. Vol. I, at 12.) That court found that it was in the best interests of the
children for Ms. Chandler to have “exclusive care, custody, and control” of their daughter
C.B., and for Mr. Barker to have the same with respect to their son Z.B. (R. Vol. I, at 12-
13.) The Madison County Order also granted both parents alternating weekend visitation
rights. (R. Vol.1, at 13.) The Madison County Order did not contain any type of
“paramour” or other restriction concerning who either parent could have present during
their custody and visitation time with the children. (R. Vol. 1, at 12-19.) Since the
divorce, both Mr. Barker and Ms. Chandler have entered long-term relationships. Mr.
Barker and his current wife have been married for five years. (R. Vol. IV, at 6.) Abouta
year after the divorce, Ms. Chandler met her now-partner, and they have remained
together ever since: (R. Vol. IV, at 2.)

In 2000 and 2002, Mr. Barker and Ms. Chandler agreed to modifications to the
parenting plan, which were each approved and entered by the Madison County Chancery

Court.* (R. Vol. I, at 25-26; R. Vol. I, at 41-43.) As with the original custody and

* Ms. Chandler has identified only herself and Mr. Barker by full name, in order to
protect the privacy of the other persons involved including Mr. Barker’s current wife, Ms.
Chandler’s partner, and the two teenage children.

% In 2000, the parties modified the custody order so that Ms. Chandler would have
custody of both Z.B. and C.B. (R. Vol. [, at 25-26). In 2002, the parties agreed to a consent order
specifying that Mr. Barker would be the primary residential parent of both children, with Ms.



visitation order, the modified parenting plans did not impose a “paramour” or any other
similar restriction on the parties.

In 2007, the parties appeared in Gibson County Chancery Court, to which the case
had been transferred, on Mr. Barker’s petition to modify the shared parenting plan. (R.
Vol. I, at 59-61.) Mr. Barker sought to modify the parties’ prior visitation schedule in
light of the fact that both parents had moved to Trenton, Tennessee. (R. Vol. I, at 59.) In
a consent order dated November 19, 2007, the Chancellor ordered Mr. Barker, his spouse
(“Mrs. Barker™), Ms. Chandler, and her partner to make themselves available for
evaluations by a court-approved psychologist. (R. Vol. 1, at 72.) The Order specified
that pending final resolution of the matter, Mr. Barker would be the primary residential
parent of Z.B. and that Ms. Chandler would be the primary residential parent of C.B., and
granted both parents alternate weekend visitation rights. (R. Vol. I, at 72-73.) No
overnight “paramour” restriction was placed on the parties’ custody or visitation rights in
this Order.

In an eighteen-page report dated May 1, 2003, Dr. David Pickering, the court-
approved psychologist, submitted his findings regarding the children’s relationships with
their parents and Ms. Chandler’s partner and Mr. Barker’s wife. (R. Vol. IV, Exhibit 1
(“Répoﬁ”).) Among other issues, this Report addressed whether it would be in the best
interests of the children for the Court to impose an overnight “paramour” restriction on
Ms. Chandler. As part of his evaluation, Dr. Pickering interviewed all the subjects
separately, administered various tests, and observed the interactions between the children

and the adults in completing an assigned task. (R. Vol. IV, Exhibit 1 at 1-2.)

Chandler having visitation during school f)reaks, during holidays, and for eight weeks during the
summer. (R. Vol I, at 41-43))



In his report, Dr. Pickering made a number of positive — and no negative —
findings regarding the children’s relationship with Ms. Chandler’s partner, including:

¢ That both Z.B. and C.B. “appeared to interact well with [Ms. Chandler’s
partner], and she appeared to interact with them in a positive and
supportive manner.” (R. Vol. IV, Exhibit 1 at 15.)

e That Ms. Chandler’s partner appeared to be “emotionally stable and
capable of providing appropriate support and nurturance to the children
and to Ms. Chandler.” (R. Vol. IV, Exhibit 1 at 16.)

¢ That Ms. Chandler’s partner “is a positive parent surrogate for both
children and has appropriate relationships with them both.” (R. Vol. IV,
Exhibit 1 at 18.)

¢ That Ms. Chandler was more likely to provide “emotional security and
mental stability” to the children in light of the positive relationship that her
partner has with both Z.B. and C.B., in contrast with the “extremely
negative” relationship that C.B. has w1th Mr. Barker’s wife. [R. Vol. 1V,
Exhibit 1 at 16.)

At the conclusion of his report, Dr. Pickering made specific findings on eleven
topics related to the “attributes, characteristics, and issues” relevant to custody decisions.
(R. Vol. IV, Exhibit 1 at 16-17.) In each of the eleven categories, Dr. Pickering evaluated
Ms. Chandler higher or equivalent to Mr. Barker. As but one example, the Report states:
“Parenting skills: Ms. Chandler appears to be better able to deal with the children in a
positive and appropriate manner. Mr. Barker was noted to be quite critical of [C.B.]
during the observation session and it was also observed that Mrs. Barker not only joined
in, but also invited [Z.B.] to add his comments criticizing [C.B.]” (R. Vol. IV, Exhibit 1
at 16.) Dr. Pickering recommended that the children be placed with the primary custodial
parent of their choice, specifically, Z.B. with Mr. Barker and C.B. with Ms. Chandler.

(R. Vol. IV, Exhibit 1 at 17.) As to visitation for non-residential parents, Dr. Pickering

recommended that it be “liberal.” (R. Vol. IV, Exhibit 1 at 18.) With respect to an



overnight “paramour” restriction, Dr. Pickering deferred to the court’s legal authority to
impose one, but noted that Ms. Chandler’s partner was a “positive parent surrogate™ to
both children. (R. Vol. IV, Exhibit 1 at 18.) Dr. Pickering added that “research indicates
that children raised in homes with same-sex parents/parent surrégates tend to develop
normal social relationships, and are no more likely to display same-sex sexual orientation
than children raised in more traditional two parent homes.”™ (R. Vol. IV, Exhibit 1 at
18.)

At the hearing on Mr. Barker’s petition to modify custody and visifcation on May
15, 2008, the parties stipulated that Dr. Pickering’s report and findings were “admissible
for all purposes, including appeal of this Order.” (R. Vol. I, at 81.) After conducting its
own review, the trial court entered the Report into the record. (Id.) Despite Dr. |
Pickering’s report and findings, during the May 15, 2008 hearing, the Chancellor ordered
that an overnight “paramour” restriction must be included in the parenting plan. (R. Vol
II, at 15.) Over Ms. Chandler’s repeated objections, language imposing that restriction
was included in the trial court’s September 4, 2008 Order entered after the hearing and in
the Permanent Parenting Plan Order. (R. Vol. 1, at 82, 84, 103.)

STANDARD OF REVIEW

Although trial courts are afforded broad discretion with respect to decisions

relating to custody and visitation, “they still must base their decisions on the proof and

3 To the extent that there was any issue regarding Ms. Chandler’s relationship with her
partner, Dr. Pickering observed that such conflict appeared to be entirely generated from Mr.
Barker and his wife’s disapproval of Ms. Chandler’s sexual orientation. See R. Vol. IV, Exhibit |
at 15 (observing Mr. Barker making “highly critical” statements about C.B. in front of the family
and “insinuated criticism of the lifestyle of [Ms. Chandler and her partner’s] lifestyle, and of
[C.B.T's stated wish to live with her mother.”); R. Vol. IV, Exhibit 1 at 16 (noting that “Mr.
Barker disapproves strongly of Ms. Chandler’s sexual orientation and living arrangements, and
voices his disapproval openly and frequently. . . . Further, Mrs. Barker tends to join in the
criticism and may at times initiate it.”).



upon the appropriate application of the applicable principles of law.” Earls v. Earls, 42

S.W.3d 877, 886 (Tenn. Ct. App. 2000); see Hogue v. Hogue, 147 S.W.3d 245, 251

(Tenn. Ct. App. 2004). Such decisions by trial courts are subject to de nove review “with
a presumption that the trial court’s findings of fact are correct unless the evidence
preponderates otherwise.” Id. “No presumption attaches to the lower court’s conclusions
of law.” Bates v. Bates, No, 03A01-9412-CH-00426, 1995 Tenn. App. LEXIS 200 at *2
(Tenn. Ct. App. Mar. 30, 2005) (copy attached as Exhibit B). Further, even under an
abuse of discretion standard, the trial court’s imposition of the overnight “paramour”
restriction in this case would be subject to reversal because of the trial court’s
“appli[cation of] an incorrect legal standard.” Eldridge v. Eldridge, 42 S.W.3d 82, 85
(Tenn. 2001).

SUMMARY OF ARGUMENT

The trial court erred as a matter of law by imposing an overnight “paramour”
restriction that severely restricts Ms. Chandler’s parental and individual rights. The trial
court’s sole justification for imposing that restriction upon Ms. Chandler was a belief that
such a restriction is required as a matter of law in every permanent parenting plan order, a
legally erroneous view colored to a great extent by the requirements of Local Rule 23.
Local Rule 23 requires such a provision be included in every parenting plan order in the
28" Judicial District. By imposing such a mandatory requirement without regard to
evidence regarding the welfare interests of the children, Local Rule 23 is inconsistent
with Tennessee statutory law and, therefore, invalid.

The restriction imposed upon Ms. Chagdler cannot be justified under the well-

settled legal principles that are to guide courts in making custody and visitation decisions.



In this particular instance, the overnight “paramour” restriction imposed upon Ms.
Chandler was improper because the statutory requirements for a modification simply
were not met. There was simply no evidence in the record that would be sufficient to
prove that imposing that requirement would serve the best interests of the minor children
in this case.l There was no evidence in the record that unrestricted visitation would harm
the minor children and, in fact, there was evidence before the trial court thaf would
support a conclusion that continued unrestricted visitation would actually be beneficial to
the welfare of Ms. Chandler’s children. Finally, if this Court were to somehow ratify the
trialk court’s erroneous decision and fail to invalidate Local Rule 23, such an act would
violate both the state and federal constitutions.
ARGUMENT
I. LOCAL RULE 23, BEING INCONSISTENT WITH TENNESSEE
STATUTORY LAW, IS INVALID AND CANNOT JUSTIFY THE
OVERNIGHT “PARAMOUR” RESTRICTION IMPOSED IN THIS
CASE.
“In child custody cases, the welfare and best interest of the children are the

paramount concerns and the determination of the children’s best interest must turn on the

particular facts of each case.” In re Parsons, 914 S.W.2d 889, 893 (Tenn. Ct. App. 1995)

(citing Holloway v. Bradley, 230 S.W.2d 1003 (Tenn. 1950)). “The courts must devise
custody arrangements that promote the development of the childrenfs relationship with
both parents and interfere as little as possible with post-divorce family decision-making.”
Earls, 42 S.W.3d at 885. “The inquiry is factually driven and requires the courts to

carefully weigh numerous considerations.” Id. “Courts may restrict lawful activities that

would jeopardize the child’s welfare during visitation if there is definite evidence that to

10



permit the right would jeopardize the child.” Hogue, 147 S.W.3d at 251 (emphasis
added).

The overnight “paramour” restriction imposed by the trial court was not entered
because of any evidence that doing so was in the best interest of Ms. Chandler’s children
nor any evidence that doing otherwise would somehow jeopardize Ms. Chandler’s
children. Rather, the record below clearly reflects that the trial court’s erroneous belief
that such restrictions are required as a matter of law, as set forth in Local Rule 23, was
the sole justification for imposing the overnight “paramour” restriction in this case.
Local Rule 23 requires the inclusion of the following restriction on a parent’s visitation
and custody rights in every permanent parenting plan order entered in the 28" Judicial
District: “Any paramour of either parent to whom a parent is not legally married is not to
spend the night in the presence of or in the same residence with any minor child of the
parties.”

The ability of the 28" Judicial District to adopt local rules derives from, and is
explicitly limited by, Tennessee Supreme Court Rule 18. Tenn. Sup. Ct. R. 18(a)
provides in pertinent part:

The judges in each judicial district shall adopt written uniform
local rules prescribing procedures for

(1)  setting cases for trial;

(2)  obtaining continuances;

(3)  disposition of pre-trial motions;

4 settlement or plea bargaining deadlines for criminal cases;
(5)  preparation, submission and entry of orders and judgments.

Each judicial district may also adopt other uniform rules not inconsistent
with the statutory law, the Rules of the Supreme Court, the Rules of
Appellate Procedure, the Rules of Civil Procedure, the Rules of Criminal
Procedure, the Rules of Juvenile Procedure, and the Rules of Evidence.
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