













































































spending have not threatened the Constitution’s core guarantees of equality
and liberty.

(c) Alcohol. Several initiative amendments address prohibition and
the sale of alcohol. Thus, Proposition 39 in 1914 would have delayed
»implementation of a prohibition amendment that was also on the ballot, in
the event that it passed (which it did not). Proposition 2 in 1932 provided
that the California Legislature would be permitted to regulate the sale of
liquor in the event that prohibition laws were repealed. And Proposition 2,
enacted in 1934, liberalized liquor laws and permitted sale and consumption
of liquor in certain places.

The regulation of alcohol was certainly a matter of great public
significance during the time of Prohibition, and yet these early initiative
amendments demonstrate that the people were particularly conscious and
solicitous of the federal constitutional restraiﬁts, as well as the state
statutory authority, bearing on these issues. In legislating in this arena, the
people in no way undermined the constitutional guarantee of equal
protection.

(d) Qualifications of Legislators, Election Procedures, and
Legislaiive Districts. Citizen-enacted amendments have also dealt with
requirements for holding legislative office and election procedures. In
addition to the term limits imposed by Proposition 140 (1990), described
above, in 1916 the people adopted an initiative-amendment providing that
no legislator may sifnultaneously hold a position in the executive branch.
(Proposition 6, enacted 1916). In 1952, Proposition 7 .amended the
Constitution to require that candidates’ party affiliations be listed on the
ballot.
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In 1926, the people enacted a legislative reapportionment intended to
redraw districts in such as way as to ensure districts were contiguous and
“as nearly equal in population may be.” (Proposition 28, enacted 1926). In
2008, the people passed an initiative that, among other things, amended the
Constitution to permit a Citizens Redistricting Commission to draw new
district lines, while maintaining the requirement that districts have
“reasonably equal population.” (Proposition 11, enacted 2008).

In exercising their legislative power to impose limitations on
legislators and the represented districts, and to regulate the listing of
candidates on the ballot, the people have acted to further the State’s
representative form of government. Moreover, the redistricting
amendments advance equality principles by requiring districts of reasonably
equal population.

(€) Municipal Government. In 1914, two initiative-amendments
addressed the process for forming municipal governments. Proposition 19
(1914) made changes to the Constitution that regulated the merger of city
“and county governments, and Proposition 25 (1914) set forth procedures for

chartering city governments. There can be no question that these
| amendments sought to make an improvement within the original lines of the
Constitution and did not conflict with any core constitutional principles.

(f) Criminal Procedures. In addition to the initiative-amendments at
issue in Frierson, Brosnahan, and In re: Lance W., the people have enacted
other amendments identifying the procedures and protections that should be
provided to criminal defendants. In 1934, Propositions 5 and 6 enacted
provisions relating to the right of the court and counsel to comment on a
defendant’s failure to testify and the right of a defendant to plead guilty
before a Magistrate Judge. -As with The Victims® Bill of Rights enacted in
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1982, these propositions redefined certain rights afforded to criminal
defendants, but (and in contrast to Proposition 8) did not apportion these
rights in a discriminatory manner.

Additionally, in 1990, Proposition 139 provided that private entities
may enter into contracts for inmate labor. This amendment does not
conflict with the Constitution’s equality principle.

(g) Official State Language. In 1986, Proposition 63 amended the
Constitution to declare the English language the official language of
California. Nothing in the amendment sanctions discrimination of any kind.
Indeed, the amendment expressly provides that it is “intended . . . not to
supersede any of the rights guaranteed to the people by this Constitution.”
Proposition 63 (1986) (enacting Cal. Const., art. III, §6(a)). Thus, the
amendment does not conflict with the Constitution’s guarantee of equal
protection. |

(h) Prohibition on Discrimination. Proposition 209, adopted in
1996, amended the Constitution to provide that “[t]he state shall not
discriminate against, or grant preferential treatment to, any individual or
group on the basis of race, sex, color, ethnicity, or national origin in the
operation of public employment, public education, or public contracting.”
(Cal. Const., art. I, §3 l(é)). The amendment thus forbids discrimination; it
does not require discrimination as does Proposition 8.

(i) Other Subjects of Initiative-Amendments. Other topics of citizen-
enacted amendments have included the creation of the State Highway
Finance Board (Proposition 9, enacted in 1920); an amendment making the
office of Attorney General a full-time position,v declaring the Attorney
General the State’s chief law officer, and empowering the Attorney General

to supervise local enforcement officers (Proposition 4, enacted in 1934);
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amendments establishing and authorizing the State Lottery (Proposition 37,
enacted in 1984, and Proposition 17, enacted in 2000); an amendment
prohibiting the use of certain kinds of fishing nets (Proposition 132, enacted
in 1990); an amendment granting the board of a public retirement system
authority over investment decisions and administration of the system
(Proposition 162, enacted in 1992); an amendment providing for funding of
stem cell research (Proposition 71, enacted in 2004); and an amendment
imposing limitations on the exercise of eminent domain (Proposition 99,
enacted in 2008).

All of these citizen-enacted initiatives made additions or changes to
the Constitution “within the lines of the original instrument,” and were
intended to “effect an improvement, or better carry out the purpose for
which [the Constitution] was framed.” Livermore, 102 Cal. at 118-19. And
none of the amendments undermined the “permanent and abiding nature” of
the Constitution’s “underlying principles.” Id. at 118. This is in stark
contrast to the havoc that Proposition 8 would wreak on the foundational
principles of the Constitution: Proposition 8 can in no way be said to be
intended to “improve[]” or “better carry out the purpose” of the California
Constitution in ensuring that all people are treated equally and all people are
guaranteed the right to enjoy liberty and happiness.

D. This Court Must Interpret the People’s Initiative-

Amendment Power in Harmony with the
Constitutional Guarantee of Equal Rights and
Equal Protection.

Ultimately, in this case of first impression, it is for this Court to
decide how to fill out the contours of the terms “amendment” and
“revision.” The meaning of these terms should reflect the overall intent of
“the Constitution, which — as a whole — embodies the will of the people.
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Those terms must thus be defined in harmony with the entire Constitution.
Although CTA recognizes the special value of the initiative-amendment
power, the dangerously expansive vision of that power propounded by
Interveners simply cannot be reconciled with our Constitution’s guarantee
of inalienable rights such as liberty and happiness (Const., art. I, §1), and
the guarantee of equal protection of the law (id,, art. I, §7).

The principles of equal protection of the law and the right of all
people, not only those in the majority, to enjoy the fundamental rights
guaranteed by our Constitution are central to our constitutional form of
governance. These fdundational principles impose a structural check on the
power of the Legislature and the power of the people exercising that -
legislative power. The very structure of our constitutional democfacy
would be irreparably harmed if a majority of the people could deny
fundamental rights to a minority without the more deliberative
supermajoritarian process required for a revision to the Constitution.

This Court should interpret the term “amendment” to avoid the
otherwise inevitable conflict between the initiative-amendment power and

the principles of eqliality and fundamental rights.

7 Although CTA supports the Attorney General’s argument that the
initiative-amendment power must yield to the inalienable right to liberty, we
submit that the Court may resolve the tension between these two
constitutional provisions by defining the term “amendment” in a manner
‘that does not perinit a simple majority of the people to eviscerate the right
of a minority to enjoy fundamental rights guaranteed by the liberty clause.
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III. CONCLUSION
For the foregoing reasons, California Teachers Association

respectfully urges this Court to grant the relief sought in the Petitions for
Extraordinary Relief.

Dated: January 15, 2009 - Respectfully submitted,

JAMES M. FINBERG
EVE H. CERVANTEZ
BARBARA J. CHISHOLM
Altshuler Berzon LLP

ALICE O’BRIEN
California Teachers Association

oy ZHL

BArbara J. Chisholm

Attorneys for California Teachers
Association
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PROOF OF SERVICE

I, Sally Mendez, declare that I am over the age of eighteen years and I am not a

party to this action. My business address is 177 Post Street, Suite 300, San Francisco, CA

94108.

On January 15, 2009, I served the document listed below on the interested parties

in this action in the manner indicated below:

1.

[X]

APPLICATION FOR LEAVE TO FILE BRIEF AMICUS CURIAE; BRIEF FOR
CALIFORNIA TEACHERS ASSOCIATION AS AMICUS CURIAE IN
SUPPORT OF PETITIONERS; AND

DECLARATION OF BARBARA J. CHISHOLM IN SUPPORT OF AMICUS
CURIAE BRIEF FOR CALIFORNIA TEACHERS ASSOCIATION; APPENDIX
OF BALLOT INITIATIVES

BY MAIL: I am readily familiar with the business practice for collection and
processing correspondence for mailing with the United States Postal Service. I
know that the correspondence was deposited with the United States Postal Service
on the same day this declaration was executed in the ordinary course of business. I
know that the envelopes were sealed, and with postage thereon fully prepaid,
placed for collection and mailing on this date, following ordinary business
practices, in the United States mail at San Francisco, California.

‘ SEE ATTACHED SERVICE LIST
I declareunder penalty of perjury under the laws of the State of California that the

foregoing is true and correct; that this declaration is executed on January 15,2009, at San

Francisco, Califbmia. ,_
; Swedds,—

ﬁlLY %ENDEZ
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