





abuses by the relatively unfettered state legislatures responding to powerful
economic interests. See James Willard Hurst, The Growth of American

Law: The Law Makers 241-42 (1950). These provisions were modeled

after provisions adopted earlier in other states, such as section IV of the -
Virginia Bill of Rights. For example, article [, section 20 of the 1859
Oregon Constitution, which was patterned after Indiana's 1851 constitution,
provides: "No law shall be passed granting to any citizen or class of
citizens privileges or immunities, which, upon the same terms, shall not
equally belong to all citizens." Or. Const. art. I, § 20 (1859). These
provisions commonly are found in state bills of rights — not in the
legislative articles. They reflect the Jacksonian opposition to favoritism

and special treatment for the powerful. Historian Rush Welter observed:

Hence the whole thrust of Jacksonian thought was in
the first instance negative, an effort to eliminate
institutions and practices that an earlier generation had
more or less taken for granted.

The "aristocracy” that Jacksonians complained of
consisted of selective access to power, prosperity, or
influence. At bottom it was a political rather than a
social or economic concept: in Jacksonian eyes, an
"aristocrat" was someone who was empowered by law
to affect the economic and social welfare of his
contemporaries, or who enjoyed legal privileges that
he could turn to his own account in an otherwise
competitive economy. [Rush Welter, The Mind of
America:  1820-1860, at 77-78 (1975) (footnote
omitted). |

Although these provisions may overlap somewhat with
federal equal protection doctrine, closer scrutiny reveals significant
differences. As Justice Hans Linde of the Oregon Supreme Court has noted,
Oregon's article I, section 20 and the federal equal protection clause "were

placed in different constitutions at different times by different men to enact

different historic concerns into constitutional policy.” Hans Linde, Without




"Due Process": Unconstitutional Law in Oregon, 49 Or. L. Rev. 125, 141

(1970). Justice Betty Roberts of the same court has noted further:

Article I, section 20, of the Oregon Constitution has
been said to be the "antithesis" of the equal protection
clause of the fourteenth amendment . . . . While the
fourteenth amendment forbids curtailment of rights
belonging to a particular group or individual, article 1,
section 20, prevents the enlargement of rights . . . .
There is an historical basis for this distinction. The
Reconstruction Congress, which adopted the
fourteenth amendment in 1868, was concerned with
discrimination against disfavored groups or individuals,
specifically, former slaves . .. . When article 1, section
20, was adopted as a part of the Oregon Constitution
nine years earlier, in 1859, the concern of its drafters
was favoritism and the granting of special privileges
for a select few. [Hewitt v. State Accident Ins. Fund
Corp., 294 Or. 33, 42 (1982) (citations omitted).]

A provision like Oregon's, then, does not seek equal

protection of the laws at all. Instead, it prohibits legislative discrimination
in favor of a minority or powerful group. This, once again, represents the
historical origins of California's Article I, § 7(b).

Closely related to, but different from, the provisions
prohibiting grants of special or exclusive privileges are prohibitions on

"special” and "local" laws. See James Q. Dealey, Growth of American

State Constitutions 224-26 (1915); Hurst, supra at 241-42. These

provisions, found in the legislative articles of state constitutions, contain
either general or detailed limitations on the objects of legislation — special
laws are those that apply to specified or a limited number of persons; local
laws are those that apply to specified or a limited number of localities.
Though intended in part to curb legislative abuses, these proscriptions on
special and local laws reflect a concern for equal treatment under the law

and improper legislative classifications.
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In the 1960s a number of state constitutions were amended to
include provisions prohibiting discrimination in the exercise of civil rights.
Pennsylvania, for example, added a provision in 1967 which directs that
"[n]either the Commonwealth nor any political subdivisions thereof shall
deny to any person the enjoyment of any civil right, nor discriminate
against any person in the exercise of any civil right." Pa. Const. art. I, § 26
(1967). Similar provisions in other states typically limit the proscription to
discrimination on the basis of race, color, or national origin.

Prohibiting this type of discrimination has become
increasingly important as state governments have expanded from regulation
into the provision of services. See generally Frank P. Grad, The State
Constitution: Its Function and Form in Qur Time, 54 Va. L. Rev. 928, 929-

39 (1968) (describing the shifting functions of state governments); cf. Hurst,
supra at 241 ("Until the 1930's the prevailing political notion was in terms
of the bad men and restriction."). When state governments merely
regulated conduct, prohibiting them from denying persons' civil rights was
an effective limit — they did not have the leverage of attaching
"unconstitutional conditions” to the provision of services; therefore, it was
not as easy to favor one right over another. Thus, these provisions
prohibiting discrimination against persons in the exercise of their civil
rights are needed to keep states from picking and choosing among citizens'
rights they seek to advance or repress.

Several states adopted constitutional provisions banning
various forms of sex discrimination at the end of the nineteenth century.
Generally speaking, however, the "state ERA" is a phenomenon of the
1970s — the most recent manifestation of equality concerns in state

constitutions.
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Although many states have interpreted these generally
applicable bill of rights provisions to guarantee equality under the law,
other provisions, not usually found in bills of rights, expressly require
equality in specific and limited instances. When applicable, these
provisions offer state courts sound textual bases for invalidating state
actions. And at the same time they warrant extending equality guarantees
beyond those of federal equal protection doctrine, these provisions allow
courts to avoid some of the problems of basing decisions on generally
applicable equality provisions. Thus, the New Jersey court used the state's
thorough and efficient education provision as a more "specific and limited"
basis for its equality decision. Robinson v. Cahill, 303 A.2d 273, 283-84
(N.J. 1973).

In addition, most states have uniformity in taxation provisions

that provide specific grounds for enforcing equality. See generally Michael

Bernard, Constitutions, Taxation and Land Policy (1979) (abstracting tax
provisions from the federal and all state constitutions); Wade J. Newhouse,

Constitutional Equality and Uniformity in State Taxation (2d ed. 1984)

(analysis of state tax uniformity and equality provisions, organized into
nine prototypical clauses). It is important to note, though, that while these
provisions may be limited in focus, they can be far reaching in effect. The
primary effect of tax uniformity provisions is to mandate equality in
property taxation. See Notes, Inequality in Property Tax Assessments;

New Cures for an Old [ll, 75 Harv. L, Rev. 1374, 1377-80 (1962).

III. PROPOSITION 8 MODIFIES OR AFFECTS MANY
PROVISIONS THROUGHOUT THE CALIFORNIA
CONSTITUTION

The California Constitution reflects this animating and

organizing principle of equality, both in a deep historical sense, dating to
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1849, and in a broad textual sense, with equality provisions appearing
throughout the Constitution, When California adopted its first constitution,
in 1849, it modeled many of its provisions on earlier state constitutions,
beginning with those adopted during the Revolution. See David Alan
Johnson, Founding The Far West: California, Oregon, and Nevada, 1840-
1890, 102 (1992). See also Christian G. Fritz, The American Constitutional

Tradition Revisited: Preliminary Observations on State Constitution —

Making in the Nineteenth Century West, 25 Rutgers L.J. 945, 978-79

(1994). It therefore adopted the equality-based features and philosophy of
those earlier state constitutions.

California's state constitutional record on equality, to be sure,
has not been unblemished. For example, the 1879 anti-Chinese state

constitutional provisions, Harry N. Scheiber, Race, Radicalism. and Reform:

Historical Perspective on the 1879 California Constitution, 17 Hast. Const.
L.Q. 35, 42-44, 49, 68—69 (1989) and the 1960s' Proposition 14, struck
down in Reitman v. Mulkey, 387 U.S. 369 (1967), were far from high

points of egalitarian consciousness. Still, California's record of concerns
over equality, both in state constitutional provisions as well as their judicial
interpretation by this Court, is among the strongest in the nation.

Article I, § 1 of the California Constitution, with its origins in
the 1776 Revolutionary state constitutions, as noted earlier, is a stirring
declaration of equality and liberty. These clauses are often the basis for
equality rulings in other states. This would also be possible in California.
Cf. City of Santa Barbara v. Adamson, 27 Cal. 3d 123 (1980). The specific

addition of "privacy" protection in 1972, through Article I, § 1, reinforces
the power of this provision; Proposition 8 eliminates any potential

relevance of that section for the marriage rights of same-sex couples.
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Article I, § 7, prior to the introduction of a specific equal
protection clause in 1974, served as the primary equality guarantee. Joseph
R. Grodin, Calvin R. Massey & Richard B, Cunningham, The California
State Constitution: A Reference Guide 47 (1993) (hereinafter Grodin). |

Classifications affecting citizens' privileges and immunities were subject to

judicial review. See, e.g., Dep't of Mental Hygiene v. Kirchner, 62 Cal. 2d

586 (1965). Proposition 8 eliminates the possibility of such litigation and
judicial review concerning the marriage rights of same-sex couples.

With the advent of § 7(a), the equal protection clause, as part
of the 1974 package of amendments, fueled by, among other thjngs,
modern concerns about the potential for discrimination, the people of
California once again went on record as embracing the equality principle.
Of course, 1974 also brought Article I, § 24, California's declaration of
state constitutional independence, defended so forcefully by this Court in
Raven v. Deukmejian, 52 Cal. 3d 336 (1990). Proposition 8 renders both

Article [, § 7(a) and Article I, § 24 inapplicable only to the marriage rights
of same-sex couples.

Article I, § 8 expresses the equality principle with respect to
business and employment. Together with Article X, § 9(f), this provision
has its origins in the heroic efforts of Clara Foltz, who pressed claims of
gender equality upon the 1879 California Constitutional Convention and
benefited Californians ever since. See Barbara Allen Babcock, Clara

Shortridge Foltz: Constitution-Maker, 66 Ind. L.J. 849, 851-53 (1991).

Article I, § 8 was updated in 1976, in the equality-oriented 1970s
amendments. Grodin, supra, at 14,

Article I, § 20, granting equal property rights to noncitizens,
dates from 1849, but was subjected to exclusion of Asians in 1879, only to
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be amended to its current egalitarian text in 1974, in the package of
equality-based amendments that year. Grodin, supra, at 57. The provision
is a hospitable alternative to the usual "hard on the outside and soft on the
inside" approach to citizenship and the rights of noncitizens. See Linda

Bosniak, The Citizen and the Alien: Dilemmas of Contemporary

Membership 4 (2006).

Article I, § 21, concerning separate property of married
persons, dates from 1849 and implemented the equal treatment of married
women. Proposition § renders this guarantee irrelevant for same-sex
couples who wish to marry.

Article IV, § 16, datmg from 1849, bans "special and local"
laws passed by the Legislature, and requires laws to have "uniform
operation." Prior to 1974, this clause and the earlier Article I, § 7, served as

California's equality guarantees. Grodin, supra, at 101; People v. Soto, 171

Cal. App. 3d 1158 (1985). Proposition 8 eliminates any possible reliance
on these provisions in the context of marriage rights of same-sex couples.
Article IX, § 5 mandates the establishment of "common
schools." The Common School movement was one of the most broad-
based, egalitarian programs in the history of our country. Molly O'Brien &
Amanda Woodrum, The Constitutional Common School, 51 Clev. St. L.

Rev. 581 (2004). This Court interpreted this i)rovision, in light of Article I,
§ 7's equal protection clause, to require equal funding for public schools, a
landmark decision in American law. Serrano v. Priest, 18 Cal. 3d 728
(1976), cert. denied 432 U.S. 907 (1977).

Atrticle X111, § 1 is California's uniformity in taxation
provision, reflecting the concerns about equal taxation that have been

included in most state constitutions. A number of other provisions on
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taxation, however, are linked to married persons, or spouses. See Cal.
Const. art. XIII, §§ 3(0)(3); (p)(1); (q)(3); 4(a). See also Cal. Const. art.
XIIIA, § 2(a), (g)(1)(5), . Proposition 8 renders all of these provisions
inapplicable to the marriage rights of same-sex couples.

This brief survey of the equality-based provisions of the
California Constitution makes it clear that Proposition § cuts a direct swath
across a number of its equality provisions, as well as striking an even
broader blow against the egalitarian philosophy reflected throughout the

California Constitution.

IV. THIS COURT IS RESPONSIBLE FOR ENFORCING THE
CONSTRAINT CALIFORNIANS IMPOSED ON
THEMSELVES IN LIMITING THE INITIATIVE TO
CONSTITUTIONAL "AMENDMENTS"

One of the most important distinctions between federal and
state constitutional law is the important role that state courts play as a
crucial safeguard to enforce the limits on the processes of state
constitutional change. G. Alan Tarr observed that "[W]hereas the United
States Supreme Court has dismissed procedural challenges to the federal
amendment process as "political questions,” state courts have proved quite
willing to address a wide range of issues associated with state constitutional
change." G. Alan Tarr, Understanding State Constitutions 26, 27 (1998).
This is quite clear in California, where this Court, despite its expressed
deference to the initiative process, has taken its responsibility to interpret
the state constitution seriously, so as to include enforcement of the
procedural restrictions on state constitutional change. See, e.g. Californians
for an Open Primary v. McPherson, 38 Cal. 4th 735 (2006); Senate of the
State of Cal. v. Jones, 21 Cal. 4th 1142 (1999).




Here, the very real, constitutional constraint on the peoples'
power of initiative is a textual provision of the Constitution itself, adoptcd
by Californians to limit themselves to "amendments.” The limit appears
repeatedly. See Cal. Const. art. 11, § 8(a) & (b); art. XVIII, § 3.

This amendment/revision dichotomy, has its origins in the
1849 Constitution, through the 1879 Constitution, to its adoption for the
| initiative in 1911. It was most recently reaffirmed by the people of
California in 1962 when they ratified the legislatively-proposed amendment
to Article XVIII, § 1, authorizing the Legislature to propose revisions, as
well as amendments, to the voters for their approval but retaining the
limitation on the initiative only for amendments.

Despite the expression of popular sovereignty in Art. 11, § 1
("All political power is inherent in the people . . . . and they have the right
to alter or reform it when the public good may require."), this power of the
people must be constrained by the procedures and limits on that power
contained elsewhere in the Constitution. The constitutional
amendment/revision dichotomy is one such, judicially enforceable limit.
The binding nature of such limits on governmental change was not always
seen to be applicable to "the people," see Christian G. Fritz, American

Sovereigns: The People and America's Constitutional Tradition Before The

Civil War 3-8 (2008), but that debate has now been resolved to limit state
constitutional change to procedures specified in the constitution.

It is especially important for state constitutional law that
procedural limits on the processes of change are considered binding and
enforceable by the courts because, in contrast to the federal Constitution,
state constitutions have come to be utilized as tools or instruments of what

would otherwise be viewed as ordinary lawmaking. G. Alan Tarr noted:

17




"State constitutions . . . deal directly with matters of public policy,
sometimes in considerable detail . . . . Policy provisions in state
constitutions may also take the form of policy directives," Tarr, supra, at
20-21. See also id. at 132-33. To the extent, therefore, that the processes
of state constitutional change include what may be the product of the
ordinary give-and-take of public policy debate, the initiative process (which

does not provide for deliberation or give-and-take), should be scrutinized

with particular care by this Court. See Legislature v. Eu, 54 Cal. 3d 492,
506 (1991) ("the revision provision is based on the principle that
'comprehensive changes' to the Constitution require more formality,
discussion and deliberation than is available through the initiative

process."); Thomas Gais & Gerald Benjamin, Public Discontent and the

Decline of Deliberation: A Dilemma in State Constitutional-Reform, 68

Temp. L. Rev. 1291 (1995).

_ The terms "amendment" and "revision” are open-textured and
must be interpreted by this Court. This Court has indicated that an
initiative constitutes an improper revision if it changes the "basic

governmental plan," Brosnahan v. Brown, 32 Cal. 3d 236, 260 (1982);

Amador Valley Sch. Dist. v. State Bd. of Equalization, 22 Cal. 3d 208, 223

(1978), or "involves a change in the basic plan of California government,
i.e., a change in its fundamental structure or the foundational powers of its

branches." Legislature v. Eu, 54 Cal. 3d at 509. The recurring commitment

to equality is part of California's basic governmental plan.

Proposition 8, at issue herein, is a policy-oriented provision.
It not only directly undermines a number of the California Constitutional
equality provisions, and more broadly contradicts the egalitarian

philosophy of the Constitution, it operates to modify any statutes providing
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benefits to married couples not covered by the Domestic Partnership Law
or any such statutes that may in the future be removed from that law's
coverage by the Legislature. State constitutional change can be utilized to
modify statutes as well as constitutional provisions. Consulting Eng'rs and
Land Surveyors of Cal., Inc. v. Profl Eng'rs in Cal. Gov't, 42 Cal. 4th 578,
586 (2007); Reitman, 387 U.S. 369. Further, Proposition 8 absolutely bars

any future statute that would grant marriage rights to same-sex couples.
Though Proposition 8 is a policy-oriented state constitutional
provision, it was not the ordinary product of the give-and-take of
policymaking. In purporting to overrule this Court's decision in In re
Marriage Cases, 43 Cal. 4th 757 (2008) it takes aim at a decision,

admittedly controversial, that protected an unpopular minorty. Such
decisions often provoke popular backlashes. See, e.g., Brown v. Bd. of

Educ., 384 U.S. 483 (1954). In this climate there is a real danger that

initiated "amendments” enacted by impassioned and temporary majorities,
without the moderating influence of deliberation in the legislature or a
constitutional convention, will nullify this Court's enforcement of basic
constitutional guarantees on behalf of disapproved minorities. An initiative,
passed by a small majority (of those voting) in a climate where prejudice
against a minority might well have been the deciding factor, is a direct
affront to the California Constitution's fundamental and pervasive
principles of equality. These factors, and the unique circumstances of this
matter, must be balanced against this Court's expressed deference to the
initiative process.

In the case of the amendment/revision dichotomy, this Court
enforced the important limits on the initiative in Raven v. Deukmejian, 52
Cal. 3d 336 (1990). There, this Court applied the quantitative and
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qualitative tests for improper revision, concluding that the initiative was an

improper qualitative revision. See also Adams v. Gunter, 238 So. 2d 824

(Fla. 1970) (striking down, on qualitative grounds, as a revision an
initiative purporting to "amend" the Florida Constitution to provide for a
unicameral legislature).

Petitioners and Amici have demonstrated the qualitative reach
of Proposition 8, contradicting the egalitarian underpinnings of the
California Constitution itself, as well as purporting to deny a specific,
fundamental right to a defined class of California citizens. In itself, that
qualitative impact is sufficient to establish that Proposition 8 is a revision.
In addition, Amici have demonstrated the broad application of Proposition
8, modifying and undermining many of the equality provisions contained in
the California Constitution. Proposition 8 accordingly represents a

quantitative revision of the Constitution as well.
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V. CONCLUSION

Proposition 8 tears a hole in the California Constitution. This
breach goes deep, all the way back to the 1849 California Constitution and
its early equality provisions, as summarized above. The breach is also wide,
stretching across the text of the current Constitution, from the Declaration
of Rights, through the Legislative Article and into the Taxation Article, as
well as to the statutes that lay beyond the Constitution's four corners.
Quantitatively and qualitatively, Proposition 8 can only be considered a
revision of the California Constitution.

If Proposition 8 is upheld, it will provide license for groups of
Californians to lash out at groups of their fellow citizens through the
initiative process (as long as those groups are not protected by the
minimum standards of federal constitutional doctrine) in battles to see
which group can enshrine its discriminatory policies in the California
Constitution. This is an ugly prospect, and it is not proper constitutional
law.

Tlﬁs Court is the leading, most highly-regarded and most
followed state supreme court in the United States. Jake Dear & Edward W.
Jessen, "Followed Rates" and Leading State Cases, 1940-2005, 41 U.C.

Davis L. Rev. 683 (2007). The eyes of the country, and the world, are on
this Court, interpreting the California Constitution in the broad American
state constitutional context (imperfect as it is) of egalitarian concerns over
the generations, as well as the similar California constitutional tradition
(also imperfect) of opportunity for all. Proposition 8 takes the state back to
1879 and to the 1960s' Proposition 14, making the Constitution, the state's
fundamental law, a vehicle for discrimination. Proposition 8 should not be

allowed to so infect the California Constitution, at least not through an
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initiative, a mode of lawmaking which lacks all the benefits of deliberation
and compromise, as well as the procedural safeguards of either legislative
or constitutional convention proposals.

After all, it is a Constitution that the people have purported to

amend; such a prospect should be undertaken only with the greatest care.

DATED: January 15, 2009

By: ( Sau—
RAOUL D.KE DY
Attorneys for Amidi Curiae
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Brenda B. Carlson

Glenn M. Levy

Hall of Justice & Records

400 County Center, 6th Floor
Redwood City, CA 94063
Telephone: 650 363-1965
Facsimile: 650 363-4034

Attorneys for Petitioner County of
San Mateo (S168078)

Dana McRae

County Counsel, County of Santa Cruz
701 Ocean Street, Room 505

Santa Cruz, CA 95060

Telephone: 831 454-2040

Facsimile: 831 454-2115

Attorneys for Petitioner County of
Santa Cruz (S168078)

Harvey E. Levine, City Attorney
Nellie R. Ancel

3300 Capitol Avenue

Fremont, CA 94538
Telephone: 510 284-4030
Facsimile: 510 284-4031

Attorneys for Petitioner City of
Fremont (S168078)
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Rutan & Tucker, LLP

Philip D. Kohn

City Attorney, City of Laguna Beach
611 Anton Blvd., 14th Floor

Costa Mesa, CA 92626-1931
Telephone: 714 641-5100
Facsimile: 714 546-9035

Attorneys for Petitioner City of
Laguna Beach (S168078)

John Russo, City Attorney
Barbara Parker

Oakland City Attorney
City Hall, 6th Floor

1 Frank Ogawa Plaza
Oakland, CA 94612
Telephone: 510 238-3601
Facsimile: 510 238-6500

Attorneys for Petitioner City of
QOakland (S168078)

Michael J. Aguirre, City Attorney
Office of City Attorney Civil Division
1200 Third Avenue, Suite 1620

San Diego, CA 92101-4178
Telephone: 619 236-6220

Facsimile: 619 236-7215

Attorneys for Petitioner City of
San Diego (S168078)

Atchison, Barisone, Condotti
& Kovacevich

John G. Barisone

Santa Cruz City Attorney

333 Church Street

Santa Cruz, CA 95060

Telephone: 8§31 423-8383

Facsimile: 831 423-9401

Attorneys for Petitioner City of
Santa Cruz (S168068)

Marsha Jones Moutrie, City Attorney
Joseph Lawrence

Santa Monica City Attorney’s Office
City Hall

1685 Main Street, 3rd Floor

Santa Monica, CA 90401

Telephone: 310 458-8336

Facsimile: 310 395-6727

Attorneys for Petitioner City of
Santa Monica (S168078)
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and S168078

Lawrence W. McLaughlin
City Attorney

City of Sebastopol

7120 Bodega Avenue
Sebastopol, CA 95472
Telephone: 707 579-4523
Facsimile: 707 577-0169

Attorneys for Petitioner City of
Sebastopol (S168078)

Edmund G. Brown, Jr., Attorney
General of the State of California
James M. Humes

Manuel M. Mederios

David S. Chaney

Christopher E. Krueger

Mark R. Beckington

Kimberly J. Graham

Office of the Attorney General
1300 — I Street, Suite 125
Sacramento, CA 95814-2951
Telephone: 916 322-6114
Facsimile: 916 324-8835

E-mail: Kimberly.Graham@doj.ca.gov

Edmund G. Brown, Jr.

Office of the Attorney General
1515 Clay Street, Room 206
Oakland, CA 94612
Telephone: 510 622-2100

State of California; Edmund G.
Brown, Jr.

Kenneth C. Mennemeier
Andrew W. Stroud
Kelcie M. Gosling
Mennemeier, Glassman & Stroud LLP
980 9th Street, Suite 1700
Sacramento, CA 95814-2736
Telephone: 916 553-4000
Facsimile: 916 553-4011
E-mail; kcm@mgslaw.com

Attorneys for Respondents Mark
B. Horton, State Registrar of Vital
Statistics of the State of
California, and Linette Scott,
Deputy Director of Health
Information and Strategic
Planning for CDPH
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