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STATEMENTS OF INTEREST OF AMICI CURIAE
The Women’s Bar Association of the State of New York

(WBASNY) is a statewide organization of attorneys comprised of sixteen chapters
with more than 3,200 members throughout the State of New York. Members
include jurists, academics, and practicing attorneys who work in every area of the
law, including constitutional and civil rights, family and matrimonial law, and
children’s rights.

WBASNY has appeared as amicus curiae before the Court of Appeals
in numerous cases, including Hartog v. Hartog, 85 N.Y.2d 36, 647 N.E.2d 749,
623 N.Y.S.2d 537 (1995), Thoreson v. Penthouse International, Ltd., 80 N.Y.2d
490, 606 N.E.2d 1369, 591 N.Y.S.2d 978 (1992), and United States Power
Squadrons v. State Human Rights Appeal Board, 59 N.Y.2d 401, 452 N.E.2d 1199,
465 N.Y.S.2d 871 (1983), and before the Appellate Division Courts as well,
including Bedford Gardens Co. v. Ausch, 251 A.D.2d 276, 674 N.Y.S.2d 57 (2d
Dep’t 1998). Most recently, WBASNY, along with the other signatories to this
brief, appeared as amicus curiae in these cases in support of marriage for same-sex
couples in the First and Third Departments.

Since its formation in 1980, WBASNY has been dedicated to the
advancement of equal rights for, and the eradication of discrimination against,

women. In this regard, WBASNY seeks to contribute to the improvement and



(1971)." The most familiar type of gender-based classification is one that
withholds from women certain rights or benefits that are granted to men (or vice
versa), solely on the basis of gender. /d. So, for example, a law that gives a father,
solely because he is a man, preference over a mother in seeking to administer a
deceased child’s estate constitutes a gender-based classification. Id. So, too, does
a law that exempts women from criminal liability for forcible rape solely because
they are women. People v. Liberta, 64 N.Y.2d 152, 167-68, 474 N.E.2d 567, 575-
76,485 N.Y.S.2d 207, 215-16 (1984). In each instance, the statute provides that
“different treatment be accorded to [men and women] on the basis of their sex” and
thus “establishes a classification subject to scrutiny under the Equal Protection
Clause.” Reed, 404 U.S. at 75.

Such statutes are subject to heightened judicial scrutiny. That is, a
statute that relies on gender to determine who may receive certain rights or benefits
violates equal protection unless the state provides an “exceedingly persuasive”
justification for the differential treatment — by showing, at a minimum, that “the
discriminatory means employed are substantially related to the achievement of

[important governmental] objectives.” United States v. Virginia, 518 U.S. 515,

! Although New York requires an independent analysis of state equal protection claims.

People v. Kern, 75 N.Y.2d 638, 653-57, 554 N.E.2d 1235, 1243-45, 555 N.Y.S.2d 647,
655-57 (1990), reference to federal constitutional jurisprudence is appropriate ‘‘because
[the| State Constitution’s equal protection guarantee is as broad in its coverage as that of
the Fourteenth Amendment.” Golden v. Clark, 76 N.Y.2d 618, 624, 564 N.E.2d 611,
614,563 N.Y.S.2d 1, 4 (1990).



533 (1996) (internal quotations omitted); Liberta, 64 N.Y.2d at 168, 474 N.E.2d at
576,485 N.Y.S.2d at 216. The question, in other words, is not whether the state’s
objective is furthered by granting rights to one group, but whether that objective is
furthered by denying those rights to another group. Virginia, 518 U.S. at 533
(issue is whether the “discriminatory means employed” advance the alleged
objectives); Liberta, 64 N.Y.2d at 168, 474 N.E.2d at 576,485 N.Y.S.2d at 216
(same).

Courts also recognize another form of gender discrimination known as
“gender stereotyping” — a less familiar but equally invidious type of gender
discrimination. This 1s a form of gender discrimination in which the state grants
rights or benefits to people who behave as their gender is “expected” to behave,
and denies them to people who do not. In doing so, the state announces its
preference for men and women who conform to those expectations, and reinforces
adherence to those expectations. Miss. Univ. for Women v. Hogan, 458 U.S. 718,
725 (1982).

Gender stereotyping is perhaps most familiar in the employment
context, where women perceived as insufficiently feminine or men perceived as
inappropriately effeminate may suffer harassment or be denied opportunities. In
the landmark case of Price Waterhouse v. Hopkins, for example, a woman was

passed over for partnership largely because she was perceived as too masculine:



she was “macho”; she used profanity; she did not walk “femininely” or wear
make-up — all attributes that would have been fine if she were a man. Price
Waterhouse v. Hopkins, 490 U.S. 228, 235 (1989). The Supreme Court held that to
the extent the partnership decision was based on the employee’s failure to conform
to gender stereotypes, it constituted gender discrimination: “an employer who acts
on the basis of a belief that a woman cannot be aggressive, or that she must not be,
has acted on the basis of gender.” Id. at 250. This type of gender stereotyping is
inappropriate, the Court explained, because

[W]e are beyond the day when an employer could evaluate

employees by assuming or insisting that they matched the

stereotype associated with their group, for in forbidding

employers to discriminate against individuals because of their

sex, Congress intended to strike at the entire spectrum of

disparate treatment of men and women resulting from sex
stereotypes.

Id. at 251 (internal quotations and citation omitted).?

Gender stereotyping is not, of course, always as obvious as this; it is
not limited merely to issues of appearance (women who do not wear dresses) or
social skills (men who do not discuss sports). Often the assumptions at work are

so subtle, so closely tied to the way people typically behave, that they can appear

- Price Waterhouse v. Hopkins involved Title VII of the Civil Rights Act of 1964 rather
than constitutional equal protection guarantees; its recognition of gender stereotyping as a
form of gender discrimination, however, applies equally to both. See, e.g., Back v.
Hastings on Hudson Union Free School Dist., 365 F.3d 107, 118-19, 130 (2d Cir. 2004)
(relying on Hopkins in federal equal protection case for principle that gender stereotyping
is a form of sex discrimination).



almost immutable. But the fact that an assumption is frequently true in practice
does not render it true in all cases. It may be, for example, that the mother will
more commonly stay home with small children, or that the husband is more
commonly the primary breadwinner. And we know that men regularly choose to
spend their lives with women, and women regularly choose to spend their lives
with men. But laws that accord benefits based on these assumptions are still
subject to scrutiny. See, e.g., Frontiero v. Richardson, 411 U.S. 677, 690-91
(1973) (rejecting presumption that wife will be financially dependent on husband);
State ex rel. Watts v. Watts, 77 Misc. 2d 178, 180, 350 N.Y.S.2d 285, 287 (Fam.
Ct. 1973) (rejecting presumption, in the context of custodial disputes, that mothers
are “‘better suited to care for young children than fathers”).

Like all gender-based classifications, classifications based on gender
stereotypes are subject to heightened scrutiny — with the added caveat that where
the state objective underlying a gender classification is itself based on a gender
stereotype, that objective typically does not satisfy the “exceedingly persuasive”
governmental objective test. Virginia, 518 U.S. at 533. See People v. Whidden, 51
N.Y.2d 457,461, 415 N.E.2d 927, 928, 434 N.Y.S.2d 936, 938 (1980) (an
objective “grounded in long-standing stereotypical notions of the differences
between the sexes [] simply cannot serve as a legitimate rationale for a [law]”);

Hogan, 458 U.S. at 726 (rejecting “traditional, often inaccurate, assumptions about

-10-



the proper roles of men and women” as proper bases for state policies). This also
defeats the state’s efforts to establish the requisite “substantial relationship.”
Hogan, 458 U.S. at 725-26 (noting that the “purpose of requiring that close
relationship is to assure that the validity of a classification” is determined without
reliance on gender stereotypes).

As a result, a finding that a law is premised on traditional gender
stereotypes is almost invariably fatal. Thus, the Supreme Court has struck down an
alimony statute that “announc|ed| the State’s preference for an allocation of family
responsibilities under which the wife plays a dependent role” and sought to
“reinforce[] ... that model among the State’s citizens,” Orr v. Orr, 440 U.S. 268,
279 (1979); invalidated a state policy excluding males from a public nursing
program because it “tend[ed] to perpetuate the stereotyped view of nursing as an
exclusively woman’s job” rather than to accomplish any legitimate state objective,
Hogan, 458 U.S. at 729; and rejected a military academy admissions policy that
“rel[ied] on overbroad generalizations about the different talents, capacities, or
preferences of males and females.” Virginia, 518 U.S. at 533. As these cases and
others illustrate, courts must scrutinize classifications based on sex by engaging in

reasoned analysis rather than through the mechanical
application of traditional, often inaccurate, assumptions
about the proper roles of men and women.

Hogan, 458 U.S. at 726.
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