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INTEREST OF AMICI!

The American Civil Liberties Union (ACLU) is
a nationwide, nonprofit, nonpartisan organization
with more than 500,000 members dedicated to the
principles of liberty and equality embodied in the
Constitution. The ACLU of Kentucky is one of its
statewide affiliates. Amici respectfully submit this
brief to assist the Court in resolving serious
questions regarding the constitutionality of the
protocols used in lethal injection executions. Given
its longstanding interest in the protections contained
in the Constitution, including the Eighth
Amendment’s prohibition against cruel and unusual
punishment, the proper resolution of those questions
is a matter of substantial importance to the ACLU
and its members.

The Rutherford Institute is an international
civil  liberties organization headquartered in
Charlottesville, Virginia. Founded in 1982 by its
President, John W. Whitehead, the Institute
specializes in providing free legal representation to
individuals whose civil liberties are threatened or
infringed and in educating the public about
constitutional and human rights issues. Attorneys
affiliated with the Institute have filed briefs as an
amicus of this Court on numerous occasions.
Institute attorneys currently handle over one

! Pursuant to Rule 37.3, letters of consent from the parties have
been submitted to the Clerk of the Court. Pursuant to Rule
37.6, counsel for amici states that no counsel for a party
authored this brief in whole or in part, and no counsel or party
made a monetary contribution intended to fund the preparation
or submission of this brief. No person other than amicus curiae,
its members or its counsel made a monetary contribution to its
preparation or submission.



hundred cases nationally, including many cases that
concern the interplay between the government and
its citizens.

Among the purposes of The Rutherford
Institute 1s to foster respect for the uniqueness and
paramount worth of human life and to stridently
defend fundamental notions of fairness and equality
under the law. These values are deeply rooted in
America’s constitutional tradition and its morality
and values, dating back to the Declaration of
Independence. It also finds its roots in an informed
citizenry that has the knowledge to hold its
government accountable. The Rutherford Institute
believes that this case concerns fairness and equality
in the application of the death penalty, and is vitally
important to constitutional jurisprudence and the
growth and progress of the nation.

STATEMENT OF CASE

Petitioners are inmates on Kentucky’s death
row who are challenging the chemicals and
procedures Kentucky uses in its lethal injection
executions. Kentucky, like every state that performs
lethal injections except New Jersey, uses a three
drug injection sequence to execute condemned men
and women. This method of execution was first
created in Oklahoma and was then adopted by the
other states without reflection or study. The drugs
used are, in order of injection, sodium thiopental,
pancuronium bromide, and potassium chloride.
Sodium thiopental is a short-acting barbiturate
meant to anesthetize the inmate, pancuronium
bromide is a neuromuscular blocking agent that
completely paralyzes the inmate, and potassium



chloride is intended to cause cardiac arrest in the
inmate. If the sodium thiopental is not injected
properly and in the right amounts, the inmate will
suffer the excruciating pain of slowly suffocating to
death due to pancuronium bromide and the painful
burning associated with potassium chloride without
being able to move or in any way signal his or her
pain.

Petitioners initiated a civil proceeding to
challenge this execution protocol as a form of cruel
and unusual punishment prohibited by the Eighth
Amendment. Their claim was rejected both at trial
and on appeal, in part on the theory that the Eighth
Amendment does not ban methods of execution that
create an unnecessary risk of pain but only bans
those methods that create a substantial risk of the
wanton infliction of pain.

SUMMARY OF ARGUMENT

Amici endorse petitioners’ claim that the
Eighth Amendment bars the state from employing
a method of execution that involves the gratuitous
infliction of pain.2 Rather than repeat those
arguments, however, this brief focuses on how that
Eighth Amendment violation has been enabled by
the lack of transparency surrounding lethal
injections across the country.

Lethal injection procedures and executions
have been, and continue to be, shrouded in secrecy.

2 As petitioners demonstrate, despite the shroud of secrecy surrounding
lethal injection protocols, the available facts compel the conclusion that
the protocols carry an unnecessary risk of inflicting pain on the
condemned.



This shroud of secrecy exists on four levels. First,
the procedures that states use during an execution
are often kept confidential, protected from public
scrutiny. Even lawyers involved in litigation
challenging lethal injection and newspapers have
been unable to glean critical information from the
states about how lethal injection executions are
carried out. Second, secrecy reigns even within state
governments. The responsibility for creating lethal
injection procedures is often delegated to corrections
officials without discussion, study, or oversight by
democratically accountable representatives. Third,
even during executions, witnesses are prevented
from seeing all that is occurring. Sometimes
curtains physically block the witnesses’ view of the
inmate and sometimes the physical layout of the
execution chambers makes it impossible for the
witnesses to know what the state is injecting, who 1s
injecting it, and how quickly it is being injected.
Fourth, all but two states have maintained complete
secrecy surrounding post-execution records and
autopsies. The records kept during executions and
the autopsies performed after contain data critical to
evaluating the painlessness and humaneness of
lethal injection executions, but states refuse to
release this information.

The fact that lethal injection is shrouded in
secrecy helps to explain why state after state has
adopted this method of execution without study or
reflection. Transparency in government is a critical
aspect of our democracy, and it helps to ensure that
public policy accords with contemporary values and
civilized standards of decency. The near-total
secrecy surrounding  lethal  injection  has
unsurprisingly led to a method of execution that



poses an unnecessary risk of excruciating pain.
Because that outcome 1s inconsistent with
contemporary values and civilized standards of
decency, it violates the Eighth Amendment and
should be enjoined.

I MANY STATES HAVE CLOAKED THEIR
LETHAL INJECTION PROTOCOLS AND
EXECUTIONS IN SECRECY, INSULAT-
ING THEM FROM MEANINGFUL
SCRUTINY.

Lethal injection protocols and executions have
long been shrouded in secrecy and, thus, shielded
from public and even intra-government scrutiny and
oversight. As Professor Deborah Denno has
explained: “States likely withhold crucial details
because, almost invariably, the more data states
reveal about their lethal injection procedures, the
more those states demonstrate their ignorance and
incompetence. The result is a perpetual effort by
states to maintain secrecy about all aspects of the
execution.” See Deborah W. Denno, The Lethal
Injection Quandary: How Medicine has Dismantled
the Death Penalty, 76 Fordham L. Rev. 49, 95 (2007)
[hereinafter Denno, Quandary].3

3 See also Adam Liptak, Sidebar: After Flawed Executions,
States Resort to Secrecy, N.Y. Times, July 30, 2007 (“In the
wake of several botched executions around the nation, often
performed by poorly trained workers, you might think that we
would want to know more, not less, about the government
employees charged with delivering death on behalf of the
state.”); Andrea Weigl, Did Doctor Monitor Executions?, News &
Observer (Raleigh, N.C.), Mar. 29, 2007 (referring to “the veil of
secrecy that surrounds executions.”).



As explained in further detail below, this
shroud of secrecy exists on four levels. At the first
level, the procedures (or protocols?) used to conduct
lethal injection executions are kept confidential.
Many states release little if any information about
how they conduct the executions. At the second
level, the protocols are often not scrutinized by, or
even familiar to, democratically accountable
members of government because the responsibility
for their adoption and adaptation is delegated to
department of corrections employees. The third level
of secrecy arises during executions. Witnesses to
executions are prevented from observing -critical
matters such as whether the prisoner is suffering
pain and whether the state has complied with its
protocol. A fourth level of secrecy shields post-
execution information regarding what actually
happened to the executed inmate during the
execution. Few states disclose data that would
permit the public to know if the inmate suffered pain
before dying.

A. Lethal Injection Protocols are Kept
Secret from the General Public.

The vast majority of states have refused to
publicly disclose their lethal injection protocols. In
Professor Denno’s nationwide studies in 2001 and
2005 of lethal injection protocols, state officials have
doggedly refused to disclose them. See generally
Denno, Quandary, supra; Denno, When Legislatures
Delegate Death: The Troubling Paradox Behind

4 The term “protocol” is a broad one, used here to mean the
entire procedure for carrying out a lethal injection, not just the
drugs used in such an execution. See Denno, Quandary at 92
(noting broad meaning of “protocol”).



State Uses of Electrocution and Lethal Injection and
What it Says About Us, 63 Ohio St. L.J. 63 (2002)
[hereinafter Denno, Delegate]. In her 2001 study, she
found it very difficult to gather these protocols.
Denno, Delegate, supra, at 116 (“One of the most
striking aspects of studying lethal injection protocols
concerns the sheer difficulty involved in acquiring
them.”). Seven states either said that they had no
protocol or that their protocol was confidential, and
the rest provided protocols that lacked critical details
of the execution process. Id. at 116-25. Her 2005
study uncovered even more secrecy. Denno,
Quandary, supra, at 95 (“Since Study 1, states have
withdrawn even more information from public
scrutiny ....”). In 2005, only six states had
completely public protocols. Id.

Many states refuse to disclose information
about their protocols even to lawyers involved in
litigation and reporters investigating lethal
injection.5 In an opinion demanding that the

5 Indeed, the states themselves have had a difficult time
gaining access to the protocols used by other states. While
reviewing its own protocol, California sent a survey to 37 states
and the federal government seeking information about their
lethal injection procedures. Only 15 jurisdictions responded.
State of California Lethal Injection Protocol Review 11 (May 15,
2007). Even judges have encountered resistance when
demanding information about lethal injection executions.
When an Ohio trial judge held that he had jurisdiction to hold a
pre-trial hearing to determine whether lethal injection is cruel
and unusual punishment and ordered the Ohio Department of
Rehabilitation and Correction (DRC) to provide information
about its protocols, the DRC sought a writ of prohibition from
the Ohio Supreme Court to prevent the judge from ordering
release of the information and from holding a hearing. Journal
Entry of Judge James Burge, State v. Rivera, No. 04CR065940
(Ohio Ct. of Common Pleas July 24, 2007); Complaint for Writ



Department of Corrections specifically demonstrate
why institutional safety required that its lethal
injection protocol be kept secret, a New Jersey court
noted that the department “resisted much of
appellant’s broad discovery demand [pertaining to
lethal injection procedures] on grounds of privilege or
right to confidentiality.” In re Readoption with
Amendments of Death Penalty Regulations, 842 A.2d
207, 212-13 (N.J. Super. Ct. App. Div. 2004).6 In
Alabama, the state provided only heavily redacted
pages In response to discovery requests from an
attorney representing a condemned inmate in
Section 1983 litigation, claiming that the redacted
portions were protected by confidentiality
agreements. As the attorney explained in an
editorial, “what I learned was not much more than
what was already known to the general public: very
little.” William R. Montross Jr., Shine a Light on
Alabama’s Death-Penalty Process, Birmingham
News, Oct. 7, 2007. Alabama went ahead with three
executions under this veil of secrecy, “without
anyone—not a judge, not the public, not the media—
ever looking at how Alabama executes people.” Id.

of Prohibition with Affidavit and Attachments, State ex rel.
Collins v. Burge, No. 07-1576 (Ohio Aug. 22, 2007); Motion to
Vacate Hearing Date and Continue Hearing at 2-4, State v.
Rivera, No. 04CR065940 (Ohio Ct. of Common Pleas Oct. 29,
2007). The Ohio Supreme Court denied the writ, allowing the
ordered hearing to proceed. Entry in Prohibition, State ex rel.
Collins v. Burge, No. 07-1576 (Ohio Oct. 31, 2007).

8 Cf. Travaglia v. Dep’t of Corr., 699 A.2d 1317, 1324 (Pa.
Commw. Ct. 1997) (upholding “DOC’s decision to deny [death
sentenced inmate] access to documents relating to lethal
injection procedures”).






