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JURISDICTIONAL STATEMENT 

 Plaintiffs R.O. Levy and Betty A. Etheredge (“Plaintiffs”) agree that this 

Court has jurisdiction over this appeal, but note that the Lexington County, South 

Carolina School District Three Board of Trustees (the “Board”) misstates the 

nature of Plaintiffs’ claim.  Plaintiffs do not claim that the “thirty-year practice of 

using at-large elections” for the Board violates Section 2 of the Voting Rights Act, 

42 U.S.C. § 1973.  Opening Brief of Appellant (“App. Br.”) 1.  Rather, they claim 

that the existing method of elections implemented in 1994 violates Section 2.  Joint 

Appendix (“JA”) 19.  As the District Court found, “Plaintiffs allege dilution of the 

minority vote since 1994, when elections for the School Board were changed from 

annually during the last week of February, to November of even-numbered years to 

coincide with the general election date.”  JA 729. 

STATEMENT OF ISSUES 

 Plaintiffs agree that the issue is whether at-large elections for the Board 

dilute minority voting strength in violation of Section 2, but disagree that the 

district court erred in finding a violation. 
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STATEMENT OF FACTS 

 A.  Department of Justice Section 5 Determinations 

 The Board erroneously states that the Department of Justice (“DOJ”) made a 

“finding” that the 1994 change in the method of elections for the Board “was not 

retrogressive and did not have the purpose or effect of discriminating against 

minority voters.”  App. Br. 5.  In fact, DOJ stated only that the “Attorney General 

does not interpose any objection to the specified changes,” but further noted that 

“Section 5 expressly provides that the failure of the Attorney General to object 

does not bar subsequent litigation to enjoin enforcement of the changes.”  JA 1226.    

 The Board also fails to note that in 1986, DOJ objected to the adoption of a 

majority vote requirement for election of the mayor and council of the Town of 

Batesburg because there was “a clear inference that voting in elections involving 

black candidates is polarized along racial lines and that this voting pattern has 

hampered the ability of black voters to elect candidates of their choice.”  JA 1134.  

DOJ further concluded that a majority vote requirement “will in all likelihood 

dilute minority voting strength and thereby exacerbate the election difficulties 

currently faced by black voters.”  JA 1134.   

 The Board also fails to note that in 1993, DOJ objected to a majority vote 

requirement for election of the mayor of Batesburg-Leesville on the grounds that 
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“[o]ur analysis reveals an apparent pattern of racially polarized voting in town 

elections for both Batesburg and Leesville that has hampered the ability of black 

voters to elect candidates of choice and has deterred potential candidates of choice 

of the black community from competing for at-large offices.”  JA 1137.  DOJ 

further concluded: “Indeed, single member districts were adopted for the election 

of council members for the consolidated town as a way to address the concern that 

municipal elections in the respective towns had been racially polarized.”  JA 1137. 

 B.  School Board Elections 

 From 1994, when the existing system was first implemented, to 2003, when 

this lawsuit was filed, no black candidates were elected to the Board, despite the 

fact that nine blacks had run for office.  JA 731, 813, 822-23.  The average black 

vote for the eight candidates who received at least a majority of the black vote was 

74%.  JA 739,1157-58.   

 Under the pre-1994 system, three blacks had been elected to the Board, 

Albert Lester in 1980, Charles Davenport in 1984 and 1992, and Shirley Barr in 

1990.  JA 731.  Barr sought re-election in 1994, but despite receiving a majority 

(64%) of the black vote, was defeated.  JA 739.  Davenport sought re-election in 

1996, and despite receiving a majority (84%) of the black vote, was also defeated.  

JA 731, 739, 1157-58.       
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 4

 Myrtis Gantt, who is black, ran for the Board in 1994.  She received a 

majority (94%) of the black vote but was defeated.  JA 738, 1157-58.  She was 

clearly qualified for the position.  She attended school in Batesburg-Leesville, and 

has lived in the community all her life.   She has a BA and MA in education, taught 

in the public schools for most of her adult life, and was named teacher of the year 

at Batesburg-Leesville Middle School.  She had also been elected to the Batesburg-

Leesville city council.  JA 735.   She thinks voting in her election was racially 

polarized and that she was defeated as a result of white bloc voting.  She estimated 

that “probably 90 percent or 95 percent or more of the thousand that I did get were 

the black voters.”  JA 121, 735.     

 Lona Sligh, who is black, is a long time resident of Batesburg-Leesville and 

a former teacher in the public schools.  She was elected to the Batesburg-Leesville 

city council twice, but lost in her elections in 1998 and 2000 for the School Board, 

despite receiving large majorities of the black vote (85% and 71% respectively).  

JA 160, 153-54, 736, 739.  The Board attempts to explain away Sligh’s defeat by 

saying that “[s]he is quite elderly.”  App. Br. 13.  However, she is the same age as 

Cora Lester, which the Board obviously thinks was irrelevant to her election.  App. 

Br. 8.  Sligh thinks voting in her elections was racially polarized, JA 154, whites 

“don’t tend to want black people on that board,” JA 155, 736, and the at-large 
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system does not provide black voters an equal opportunity to elect candidates of 

their choice.  JA 155, 736. 

 Stephen Cain is a black resident of Batesburg-Leesville.  He had been an 

aide to Senator Fritz Hollings at his home office in South Carolina.  JA 161-62.   

He ran for the School Board in 2000, and campaigned extensively.  “I participated 

in all of the events. . .  But I think at the end of the day, it is very, very difficult to 

get a qualified African American candidate elected at the at-large system that we 

have presently.”  JA 166.  Despite his efforts, and despite receiving 50% of the 

black vote, Cain lost the election.  JA 739, 1157-58.  He is currently a member of 

the Batesburg-Leesville city council elected from a majority black district.  JA 

168-69.     

  Cecil Edmonds, who is black and a former mayor of Batesburg-Leesville, 

said racial bloc voting “seems to be very prevalent.”  JA 96.  “I just know that it 

exists.”  JA 99.  Racial bloc voting makes it “extremely difficult to get 

representation from the minority community,” Edmonds said.  JA 96.  

 Cain and several local residents appeared before the Board in 2004, and 

requested it to adopt single member districts.  Cain said he was appearing on behalf 

of black residents of School District Three and “was seeking justice in this lawsuit 

that is backed by the NAACP.”  JA 1238.  The exchange with board members 
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became heated, but Cain concluded his remarks by saying “he was appealing to the 

Christian nature of the board to correct this violation of law by refusing 

representation of minorities on the school board.”  JA 1239.       

 Charles Simpkins, who is black, ran for the Board in 2000.  He got 66% of 

the black vote but was defeated.  JA 739, 1157-58.  He was clearly qualified to 

serve on the Board.  He grew up in Batesburg-Leesville and graduated from the 

public schools there.  He has a BS degree in business administration, and 

established a financial services business in Baltimore.  He is also an ordained 

Baptist minister.  He returned to Lexington County in 1998, and has worked as a 

substitute teacher in School District Three.  He also pastors a church in nearby 

Aiken, South Carolina.  After his defeat in the School Board election, he ran for the 

Batesburg-Leesville city council and was elected from a majority black district.  JA 

136, 735.  He believes voting in School Board elections is racially polarized, and 

that “[w]ith the at-large system the majority will vote together, and that makes it 

extremely difficult for a person who is a minority to get elected.” JA 137-38, 735-

36.   

 In 2004, after this lawsuit was filed, Cora Lester, a retired black school 

teacher, was elected to the Board.  She was recruited by white members of the 

Board as a way of defeating the present lawsuit.  JA 736, 757. 
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 Prior to the 2004 election, Stephen Cain spoke with two members of the 

Board, Randy Fox and Benjamin Rikard; both said “Cora Lester will be elected.”  

JA 171.  Rikard added, “and then where would your lawsuit be?”  JA 171.  Rikard 

“made it very clear that Cora Lester was going to win and that our lawsuit would 

be for naught,” Cain said.  JA 172.  Lester said other members of the Board also 

urged her to run, including Cheryl Burgess, William Berry, Ralph Kennedy, and 

Jerry Koon.  JA 664-65.  See also JA 736 (findings of district court). 

 Cain said Judy Turner Fox, the wife of Randy Fox and the public relations 

director of the School District, “was actively campaigning at events for Cora 

Lester.”  JA 172.   “I observed her in several conversations encouraging people to 

support her,” he said.  JA 173. 

 Lester’s platform was opposition to district elections and the present lawsuit.  

As she said in her statement to The State newspaper, “the most critical need in our 

district is that a group is trying to divide out district into single-member districts.”  

JA 666.  See also JA 736 (findings of district court).  According to Lester, “I just 

could not see splitting the district up into single-member.”  JA 659.  She was also 

opposed to any efforts to settle the pending litigation.  JA 665-66. 

 Cecil Edmonds attributed Lester’s election to “concern about the lawsuit” 

challenging the at-large method of elections.  JA 106.  See also JA 736 (findings of 
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district court).  Lester “was sought out by the white community to run,” he said.  

JA 107.  See also JA 737 (findings of district court).     

 Joe Lee Barr, who is black, is a member of the Batesburg-Leesville city 

council and was elected from a majority black district.  JA 187-88.  He said voting 

is polarized in Lexington County JA 182-83, and Lester’s election “could be 

misleading.”  JA 186.  See also JA 737 (findings of district court).  Prior to 2004, 

Lester never considered running for public office.  JA 663.  Indeed, Barr asked 

Lester in 1980 to run for the School Board but she declined.  She said she “wasn’t 

interested in volunteering,” he said.  JA 192-93.  See also JA 737 (findings of 

district court).  “[I]t’s ironic,” Barr said, “that she could be elected at this term . . . 

she’s retired for past 20 years.  She’s out of touch with the district, with the system, 

with the children, and all of a sudden she’s elected.  I’m a little leery about that.  

When we have had candidates, in my opinion are more qualified, that didn’t get 

half as many votes as she got.”  JA 186.  See also JA 737 (findings of district 

court).   

 The Board erroneously claims four whites who have been elected to the 

Board were candidates of choice of black voters.  App. Br. 9-11.  As the district 

court found, there were eight candidates of choice of black voters between 1994 

and 2004, all of whom were black: Gantt (1994), Shirley Barr (1994), Davenport 
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(1996), Sligh (1998), Sligh (2000), Simpkins (2000), Cain (2000), and Lester 

(2004).  JA 756.  All were defeated except Cora Lester. 

 C.  History of Discrimination 

 The district court found there was “voluminous evidence” that South 

Carolina, including Lexington and Saluda Counties and the Batesburg-Leesville 

area, have “a long history of discrimination against African Americans.”  JA 731.  

Much of that evidence was contained in Plaintiffs’ First Request for Judicial Notice 

(“RJN”), which was granted by the district court.  JA 731, see Dkt. #99.  The 

evidence included: 

• “South Carolina is among those states that ‘have the worst reputation 
for historical and ongoing discrimination against blacks’.”  JA 731 n. 
3 (quoting Colleton County Council v. McConnell, 201 F.Supp. 2d 
618 (D.S.C. 2002)).   

 
• “No one can dispute that South Carolina has a history of 

discrimination in areas such as education, employment, and health 
care.”  JA 731 n. 3 (quoting NAACP v. City of Columbia, 850 
F.Supp. 404, 423 (D.S.C. 1993)).  

 
• “The post-Civil War history of South Carolina has demonstrated that 

there were policies of racial discrimination either officially or tacitly 
endorsed by the State, against blacks in practically all areas of their 
common life.”  JA 731 n. 3 (quoting Jackson v. Edgefield County, 
South Carolina School Dist., 650 F.Supp. 1176, 1183 (D.S.C. 1986)). 

 
 Reported decisions, which were included in Plaintiffs’ RJN, show that South 

Carolina used “a literacy test, a poll tax, disfranchisement for certain enumerated 
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crimes, and long residency requirements” for voting.  United States v. Charleston 

County, 316 F.Supp.2d 268, 286 n.23 (D.S.C.), aff’d, United States v. Charleston 

County, 365 F.3d 341 (4th Cir. 2004).  JA 731, see Dkt #99, RJN 194.  The state 

also used a discriminatory white primary system, Brown v. Baskin, 174 F.2d 391 

(4th Cir. 1949), as well as a discriminatory legislative delegation system for 

appointing county governments.  Vander Linden v. Hodges, 193 F.3d 268, 270 (4th 

Cir. 1999).  JA 731, see Dkt. #99, RJN 80, 192.  Plaintiffs have set out in an 

addendum to this brief two unreported decisions successfully challenging under 

Section 2 at-large elections for the Saluda County Council and Board of Trustees 

of School District Number One.  JA 731, see Dkt. #99, RJN 174, 185.  

 The record in this case contains substantial additional evidence of racial 

segregation in Lexington County and the Batesburg-Leesville area: in railway 

depots, JA 869; cemeteries, JA 870; restaurants, JA 874; public rest rooms, JA 

563-34; water fountains, hospitals, doctors’ offices, nursing homes, Boy Scout 

troops, athletic teams, libraries, jails, and the textile industry.  JA 94, 564, 627-28, 

878, 880-82, 923, 925, 937, 1166-67, 1171-74.  

Blacks were routinely caricatured in the local press as a shiftless, subclass of 

human beings.  In 1926, The Twin-City News, a local newspaper in the Batesburg 

and Leesville area, printed “A Darkey’s Prayer” that the Lord “grease his lips wid 
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possum oil,” and “‘noint him all over wid de kerosene uv Thy salvation, an’ sot 

him on fiah.”  JA 886.  

 The Twin-City News reported in 1935 that few blacks served on juries 

because few were “qualified electors” as required by law for jury service, and 

“there are fewer negroes qualified by character and intelligence to serve on juries.”  

JA 891. 

 The local paper carried a notice in 1937 that the U.S. Marine Corps would be 

interviewing young men for enlistment at the post office building in nearby 

Augusta, and that applicants “must be white.”  JA 893.  The National Guard in 

Lexington County was also segregated.  According to Benjamin Rikard, “[i]t upset 

a lot of people” when President Truman ended segregation in the Armed Forces.  

JA 1169-70.   

 “Colored Women” were advised in a notice in the newspaper in 1938 that 

they should attend a special cooking program at a theater in Batesburg.  “Every 

colored cook in Batesburg and Leesville” was encouraged to attend, because the 

class “will make them better servants.”  JA 899. Two years later, The Twin-City 

News editorialized that “the black man will continue to be ‘darkies’ to the southern 

white people.”  JA 905.  The segregated, white Gilbert High School junior class 
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put on a play in 1951, “Good Gracious Grandma,” with two members dressed in 

black face and playing characters named “P-Smith” and “Delicia.”  JA 917.  

 In April 1953, the Town Council of Batesburg purchased boots and raincoats 

“for the negroes to work in.”  JA 876.   In the 1950s, news of black churches and 

the birth of black babies was reported in special “Colored” sections of the 

newspaper.  JA 919, 929.  

 The Notice of Special Election in the Town of Batesburg in April 1955, set 

out the qualifications for voting which included proof of payment of “all taxes, 

State, County and Municipal.”  JA 875.  

   In an editorial, the The Twin-City News condemned the Civil Rights Act of 

1964 and said “[t]he question of serving Negroes in private business 

establishments is a moral one,” and “[w]e can only hope and pray that the Public 

Accommodations Section will not be passed to deprive a majority of citizens of 

their traditional rights of choice.”  JA 933.  

 According to Cecil Edmonds, who participated in sit-in demonstrations, 

“there was a fair amount of resistance” in the white community to desegregation in 

the 1960s.  “[T]hey would either call the police, or either they would close down 

their establishment during the time you would try to enter.”  JA 94. 
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 Lexington County was  part of the Solid South for the Democratic Party in 

the aftermath of Reconstruction.  JA 626.  In the 1960s, however, there was a 

major defection, or “switching over,” of whites to the Republican Party in protest 

over the national Democratic Party’s support of civil rights laws.  JA 566.  Today, 

Lexington County is strongly Republican.  JA 626.   

  In October 1965, The Twin-City News reported that a “new colored housing 

development located in Hartley Terrace on Barr Street in Leesville” was being 

developed by the Batesburg-Leesville Agency.  JA 939.  The town of Batesburg 

hired its first “colored policeman” in 1970.  JA 879.  

 D.  Desegregation of the Public Schools 

 Public Schools in Lexington County were historically operated on a racially 

segregated basis.  In was not until 1949 that an accredited high school for black 

students was approved for Batesburg and Leesville, the Batesburg Negro High 

School.  JA 861.  Rikard said that after the Brown school desegregation decision in 

1954, “the high school seniors sat on the doorsteps [of the Batesburg-Leesville 

school] with shotguns” in protest.  JA 1167-68.   

 In 1968, School District Three was notified by the Civil Rights Office of the 

Department of Health, Education, and Welfare (“HEW”) that it had been placed on 

“a deferred status” because of its “failure to fully comply with school 
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desegregation Guidelines.”  JA 941.  In July 1968, the Board acknowledged the 

district had been “cited” by HEW and was at risk for being “cut-off” from federal 

funds, and that “[a] new private school has been erected within the District . . . 

[which] will make it extremely difficult to ‘float’ a new Bond issue which must be 

done before the proposed new High School can become a reality.”  JA 862.  HEW 

dismissed its administrative complaint against the School District in 1970, but only 

after the district adopted a desegregation plan.  JA 867. 

 In response to desegregation, two private schools were opened in the 

Batesburg-Leesville area.  According to Board member Jerry Koon, the schools 

were established because white citizens “didn’t want integration” and wanted to 

“keep the white schools.”  JA 1181.  Ralph Kennedy agreed that the private 

schools were established because “people objected to the integration of the public 

school system.”  JA 626. 

 School proms are now privately sponsored and are basically segregated 

along racial lines.  Joe Lee Barr is head track coach at School District Three.   He 

attended a graduation party sponsored by white parents in 2005 at the National 

Guard Armory.  A white girl on his track team “insisted that I come and be at her 

table,” he said.  There were only two blacks there, Barr and a black student.  JA 

184.  Rikard said “we still have people who haven’t adjusted [to desegregation].  It 
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takes time for people to take change.  Change is the hardest thing in the world for 

people to take.”  JA 1168. 

 E.  Violence and Intimidation Against Blacks  

 There has been a distinctly violent side to black/white relations in Lexington 

County.  The Ku Klux Klan staged a big parade in Batesburg in April 1925.  

“[C]rowds of people lined the streets . . . there seemed to be hundreds in the 

parade.”  JA 883.  Some seven hundred Klansmen were in town, three hundred 

were in the parade, and “spectators appeared to enjoy the occasion immensely.”  

After the parade, Klansmen “assembled on the High School grounds where supper 

was served.”  JA 884. 

 In 1926, the paper noted that Lexington County would have to pay $2,000 to 

the estate of a black man lynched near the Newberry-Lexington County lines.  The 

paper editorialized that the lynching “would never have occurred except for outside 

agitation, carried on principally by the Society for the Advancement of the Negro, 

the Chicago Tribune, the New York World and other northern fanatics.”  JA 887.  

 The Grand Dragon of the Ku Klux Klan sent a letter to all South Carolina 

Klansmen in 1928 announcing that the “third degree will be conferred 

Washington’s birthday,” and that “‘the klan will enter upon a new era in its 

history.’” JA 889.  A 1938 editorial in The Twin-City News called for repeal of the 
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state’s anti-lynching compensation law as “null and void” and “penalizing the 

innocent.”  JA 897. 

 In October 1939, the Klan visited a federally funded camp in Lexington 

County where Negro youth were being instructed in home-making and farming, 

and posted a sign saying the blacks should go to work and the camp should stop 

“trying to put whites and blacks on social equality,” and that “White supremacy 

must be maintained.”  Several days later, “the hooded men” paid a second visit to 

the camp and told the Negro inmates “[t]he cotton patch is the place for you.”  JA 

901.  Some ten years later, “an automobile registered by a Lexington County police 

officer” accompanied a Klan motorcade through Orangeburg.  JA 907.  

 The Twin-City News reported in April 1950, that the Klan “is active here” 

and “staged a parade through Batesburg-Leesville complete with siren, robes and 

motorcade.”  JA 911.  Thomas Hamilton, a former grocer from Leesville, was the 

Imperial Wizard and Grand Dragon of the Carolina’s Ku Klux Klan.  He was 

released from prison in 1954 after serving time for “flogging of a Negro woman,” 

and returned to Leesville.  JA 921.  

 In 1956, in an article entitled “Ku Kluxers Move Again In County,” The 

Twin-City News reported “five burning crosses at different places over the 

county.”  JA 931.  The paper reported another meeting of the KKK in 1969 three 
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miles south of Lexington on Highway 1.  JA 951.  Rikard remembered that when 

someone joined the Klan, “that was a big deal. . . . You heard them talk about it at 

the country stores and things.”  He saw a Klan parade “on Highland Avenue where 

the leisure center is now about 10 or 15 years ago.”  JA 1175-76. 

 Plaintiff Betty Etheredge grew up in Batesburg-Leesville.  She attended 

Batesburg-Leesville schools, which were segregated until she entered second 

grade.  JA 196.  She said a cross was burned in the mid-1970s on the lawn of a 

man who owned a store in Batesburg-Leesville that served black clientele.  Crosses 

were also burned on the yard of a white high school classmate who had a black 

boyfriend.  JA 197.  

 In 1998, Clayton Spires, a member of the Klan, pleaded guilty to shooting 

three blacks outside a rural nightclub in Pelion, located in Lexington County.  JA 

173-75.  Cain said the shooting “really serves as an intimidating type of factor in 

Lexington County. . . . people are frustrated.”  JA 169.  

 F.  Continuing Effects of Discrimination 

 The district court found that past discrimination had continuing effects in the 

School District and Lexington County: 

• “[S]egregation has continued to exist to a great extent with respect to 
churches, workplaces, businesses, and communities.”  JA 732. 
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• “the town of Ridge Spring in Lexington County had a majority black 
population, but as of March 1981, no blacks were employed by the police 
department.”  JA 732. 

 
• “In 1990, the members of the Sandy Ridge Fire Department were all white.”  

JA 732. 
 

• “In 1991, the officers and board members of the Batesburg-Leesville 
Chamber of Commerce were all white.”  JA 732. 

 
• “Neighborhoods are racially identifiable: Sand Hills, Henry Koon’s Five 

Points, Ramble Woods, and Leesville Gardens are predominantly black 
neighborhoods.”  JA 732.  

 
• “In 1989, the members of the Batesburg-Leesville Business and 

Professional Women’s Club were all white.”  JA 732.  
 

• “In 1991, the officers and board members of the Batesburg-Leesville 
Chamber of Commerce were all white.”  JA 732.   

 
• “In 2001, the officers of the Batesburg-Leesville Lions Club were all 

white.”  JA 732. 
 

• “Eastern Star chapters in Batesburg-Leesville are racially 
identifiable.”  JA 732. 

 
The Batesburg-Leesville country club is all white, and the Rotary and Lions 

Clubs are essentially all white.  JA 105, 631, 1179.  Masonic lodges were, and still 

remain, racially segregated.  JA 153.   

The district court also found that “there are lingering socio-economic effects 

of discrimination.”  JA 732.  Blacks lagged far behind whites in income, poverty 

levels, unemployment, access to vehicles and telephones, and education.  JA 732-
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33.  Black students performed significantly below white students on the High 

School Assessment Program exit examination and the South Carolina Palmetto 

Achievement Test in language arts and mathematics.  JA 733, 761.  22.6% of white 

students received the state’s Legislative Incentive for Future Excellence 

scholarships as opposed to 11.6% of blacks.  JA 761-62.  

 According to William Gummerson, the Superintendent of School District 

Three, “the relationship between socio-economic status and academic achievement 

is ‘huge.’” JA 675, 734.  “[P]oor black achievement on standardized tests is caused 

by various factors, including a depressed socio-economic status, single parent 

families, and ‘[s]ome of it obviously would be attributed to race.’” JA 694-95, 734.  

Gummerson said “the present depressed socio-economic status of blacks is linked 

to past racial discrimination.”  JA 695, 734.  

 The district court further found: 

• “Black voter registration and black turnout to the polls lags behind 
whites in School District Three.”  JA 734. 

 
• “As of 2004, black levels of voter registration remained 10-11% lower than 

white levels of voter registration as a proportion of the voting age 
population.”  JA 734. 

 
• “‘[T]here is a significant relationship between the socio-economic 

conditions of groups and their levels of participation in the electoral 
process,’ and ‘lowered voter participation levels are a symptom of the 
disparities affecting African-Americans.’” JA 734 (quoting the 
testimony of Dr. Ruoff). 
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 G.  Continuing Racial Polarization 
 
 Blacks growing up in Batesburg-Leesville during the 1950s and 60s had 

little, if any, contact with whites.  JA 92-3.  According to Cecil Edmonds, “when I 

grew up it was just a segregated community, and we just didn’t have any social 

function that we had together.”  JA 93. 

 Myrtis Gantt, who graduated from the segregated Twin City High School in 

1952, had little contact with white students or the larger white community.  JA 

116.  Charles Simpkins, who also grew up in Batesburg-Leesville and graduated 

from Twin City High School in 1968, said “[w]e had very little mingling or 

interaction with the white community.”  Social life was “totally segregated.”  JA 

133.    

 Joe Lee Barr grew up in Batesburg-Leesville, and experienced “[q]uite a 

few” racial incidents, some of which “stay with you.”  JA 180-81.  He recalled that 

he played ball with a white friend, Tim Quattlebaum, whose “father . . . took us to 

the National Guard armory to sign us up on Tim’s baseball team.  And he went in, 

and he came out and got angry and said get in guys, we got to go.  They won’t let 

you all play.  And I said why, and he said it’s not me, they won’t let you all play 

because you’re black.  And I was I think 11 then.” JA 181.  Barr said “it hasn’t 
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change a whole lot since I was a boy.”  “[W]e don’t trust each other.  So that 

makes for a bad relationship.”  JA 183.   

Cain said “there are places in Batesburg-Leesville that I’m uncomfortable 

going.  I know I’m not welcome there.”  One of the places where he felt 

uncomfortable was Wiz’s Eatery, a restaurant owned by the mayor of Batesburg-

Leesville, “because I know they don’t want me there.”  JA 170.  

 In describing race relations in present day Batesburg-Leesville, Cecil 

Edmonds said, “we have some interaction, primarily around sports, you know, but 

aside from that I don’t think we have much interaction.”  JA 104.  Myrtis Gantt 

concurred that “[w]e put up a good front so that we can coexist without the public 

knowing that we have some prejudices.”  “The reality, we are just as far apart as 

we ever were.”  JA 125-26.  Lona Sligh, said there was little social contact with 

whites: “we meet them, they are nice to you, but we don’t go and visit them and be 

at their home and the churches.”  JA 150.  R. O. Levy said the continuing 

polarization “comes from this Jim Crow mentality.”  JA 222. 

 The NAACP branch in Batesburg-Leesville, under the direction of its 

president R. O. Levy, has conducted voter registration drives during the town’s 

annual poultry festival.  “We had our national office send out our voter registration 

bus and we registered some 1400 people . . . 99.1 percent was black. . . We made 
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an all out effort to register all individuals, but the whites refused to register.”  JA 

215-16. 

 There are no black lawyers or black doctors practicing in Batesburg-

Leesville.  JA 632-33, 1177-78.  Blacks do not own their own businesses to the 

same extent as whites.  JA 1178.  

 H.  Racial Campaign Appeals 

 Stephen Cain ran for the state House of Representatives from District 39 in 

1998.  The district includes Batesburg-Leesville and Saluda County.  JA 1162.  A 

week before the election, Cain’s opponent, a white woman named Molly 

Spearman, took out an ad containing a prominent picture of Cain in which his 

features were darkened.  JA 161, 1162.  The ad also noted that Cain was “Working 

on a degree in African-American studies,” and said “Compare and you’ll see why 

we need to keep Spearman working for us in the S.C. House of Representatives 

District 39!”  JA 1162.  

 According to Cain, the ad “was clearly done to emphasize that I was African 

American and she is a white southern woman.  And the implication . . . had to be 

totally negative towards me.”  JA 162.  “I think the overall intent of her ad was to 

demonstrate that I was a black man working on a degree in African American 

studies and I was a threat in some way, shape or form to the community.”  JA 163.   
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 Spearman later apologized to Cain for the ad.  “[S]he told me that it was not 

her idea to do it, that it was a party decision, so to speak.  And she begged my 

pardon for running that ad.”  JA 162. 

 I.  Lack of Responsiveness 

 The district court found that the Board had not been responsive to the 

particular needs of racial minorities.  JA 763.   

• “School District Three has been slow in hiring qualified black 
teachers and administrators who may be better equipped to identify 
and address the particularized needs of the black students in the 
district.”  JA 762.   

 
• There was “a lack of responsiveness to the needs of those black 

students who are performing poorly.”  JA 763.  
 

• “[B]lack students may perceive that they are being treated differently 
and that perhaps the vast majority of their teachers either do not care 
or are not able to relate to them or respond to their particularized 
needs.”  JA 763.    

 
• “School Board members in general reflected views inconsistent with 

facts in the record with respect to the lingering effects of 
discrimination in School District Three.”  JA 763.              

 
• One Board member “opined that he believed the black community in 

Lexington County did not suffer in any way from the effects of past 
discrimination.”  JA 763.     
 

• Another Board member “similarly testified that he believed that 
blacks do not suffer any present day effects from past discrimination.”  
JA 763. 
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 J.  The Board’s Expert Dr. David Epstein 

 The Board’s expert, Dr. David Epstein, has testified frequently in voting 

rights cases, but never on behalf of minorities challenging a voting practice on the 

grounds that it diluted their voting strength.  JA 466.   In addition, his expertise has 

been called into serious question by the courts before which he has testified.   

 In Georgia v. Ashcroft, 195 F.Supp.2d 25 (D.D.C. 2002), vacated and 

remanded on other grounds, 539 U.S. 461 (2003), Dr. Epstein testified as an expert 

witness for the state in a Section 5 preclearance action.  The three-judge court, 

however, found that his analysis of elections and racial voting patterns was 

“entirely inadequate” to assess the impact of the state’s redistricting plan on the 

ability of minorities to elect candidates of their choice, and was “all but irrelevant.”  

195 F.Supp.2d at 81.   

 In Colleton County v. McConnell, 201 F.Supp.2d 618 (D.S.C. 2002), Dr. 

Epstein testified on behalf of the governor in a redistricting case that a district with 

a black voting age population ranging from 44.61% to 48.19%, depending on the 

area of the state, offered minorities an equal opportunity to elect a candidate of 

their choice.  The three-judge court disagreed and held that “a majority-minority or 

very near majority-minority black voting age population in each district remains a 

minimum requirement.”  Id. at 643. 
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 In the instant case, the district court noted that “Dr. Epstein changed his 

definition of candidate of choice significantly during the course of the litigation,” 

and found his “definition of ‘candidate of choice’ to be simplistic and contrary to 

the meaningful appraisal a court must conduct in making the determination 

whether a minority community has been successful in electing a representative of 

its choice.”  JA 752-53.         

 K.  Plaintiffs’ Expert Dr. John Ruoff 

 Plaintiffs’ expert, Dr. John Ruoff, has been recognized as an expert in 

numerous voting rights cases.  JA 815-21.  No court has ever called his credibility 

into question or rejected his method of analysis or conclusions.  The Board claims 

that Dr. Ruoff’s “objectivity and independence” was questioned by the court in 

Smith v. Beasley, 946 F.Supp. 1174 (D.S.C. 1996).  App. Br. 14.  The Board fails 

to note, however, that the court relied upon Dr. Ruoff’s analysis of racially 

polarized voting.   Id. at 1202-03.  Moreover, Dr. Epstein was also an expert 

witness in that case, JA 1192, but he was not even mentioned in the court’s 

opinion.  The district court in this case also found “more reliable Dr. Ruoff’s use of 

three statistical methods of analysis-homogeneous precinct,(HP), ecological 

regression (ER), and ecological inference (EI)-as compared to Dr. Epstein’s 
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analysis utilizing only the EI method of analysis.”  JA 755.  It found Dr. Ruoff’s 

statistical analysis to be “persuasive” and adopted it.   JA 755-56. 

 L.  The District Court’s Ultimate Findings 

 The district court found that blacks in School District Three were 

geographically compact such that they could constitute a majority in one or more 

single member districts. JA 738.  The Board does not contest that finding on 

appeal.  

 The district court also found “that black voters in Lexington School District 

Three are politically cohesive, i.e., they tend to vote as a bloc.”  JA 739.  The court 

also found “that the white majority votes sufficiently as a bloc to enable it to 

usually defeat the minority’s preferred candidates.”  JA 758.  The court concluded 

that “under the totality of the circumstances, black voters in School District Three 

have been denied equal opportunity to elect School Board members of their 

choice,” and that at-large elections for the School Board “dilute minority voting 

strength in violation of Section 2 of the Voting Rights Act.”  JA 763-64.        

SUMMARY OF ARGUMENT 

  The district court applied the proper legal standards for determining a 

violation of Section 2 of the Voting Rights Act, as provided in Thornburg v. 

Gingles and the legislative history of Section 2.  It found the three Gingles factors 
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(geographic compactness, political cohesion, and legally significant white bloc 

voting) and based its ultimate finding of a violation on the “totality of the 

circumstances.” 

 The court considered all of the elections for the School Board from 1994 to 

2004 under the challenged system and which were analyzed and submitted to it by 

the parties at trial.  The court also considered elections under the pre-existing 

system in which four blacks had been elected.  The court conducted a detailed 

analysis of Cora Lester’s election in 2004 after the instant lawsuit was filed, and 

correctly concluded that it was a special circumstance in that she was recruited by 

white members of the board in an effort to defeat the litigation and preserve the 

discriminatory at-large system.  The court was not required to consider elections in 

2006 and 2008, which occurred after trial, because no party provided the court with 

expert or other relevant analysis of those elections prior to the court’s decision on 

the merits, and no party moved for reconsideration of that decision.     

 In determining candidates of choice of minority voters, the court properly 

applied the standards set out in Lewis v. Alamance County and Collins v. City of 

Norfolk, that as a general matter, black preferred candidates are those who received 

substantial support from black voters.  The court further applied Alamance County 

and City of Norfolk to determine if candidates who were not the first choice of 
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minority voters were also minority preferred. 

 The court relied upon the statistical analysis of Plaintiffs’ expert in 

determining racial bloc voting because it found it was “reliable” and “persuasive.”  

However, the court concluded its decision would have not been different had it 

relied upon the statistical analysis of the Board’s expert.  The court also properly 

relied upon credible lay testimony to support its finding of racially polarized 

voting. 

 In applying a totality of circumstances analysis, the court found: a history of 

racial discrimination; its continuing effects; racially polarized voting; enhancing 

factors; few minority elected officials; and unresponsiveness.  There was also 

evidence of racial campaign appeals and that the use of at-large voting was 

tenuous.   

STANDARD OF REVIEW 

 An appellate court “may set aside a trial court’s finding of vote dilution only 

if it is clearly erroneous.”  United States v. Charleston County, 365 F.3d at 349.  In 

addition, the appellate court “need not inquire whether we would have been 

persuaded by the County’s evidence in the first instance, for our function is not to 

reweigh the evidence presented to the district court.”  Id.  See also, Anderson v. 

Bessemer City, 470 U.S. 564, 573-74 (1985) (“[i]f the district court’s account of 
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the evidence is plausible in light of the record viewed in its entirety, the court of 

appeals may not reverse it even though convinced that had it been sitting as the 

trier of fact, it would have weighed the evidence differently”). 

ARGUMENT 

I.  The District Court Applied the Proper Legal Standards   

 In finding that at-large elections for the School Board violated Section 2 of 

the Voting Rights Act, the district court applied the standards articulated in 

Thornburg v. Gingles, 478 U.S. 30, 36-37 (1986), based upon the legislative 

history.  JA 737-38.  The legislative history of Section 2 provides that “a variety of 

factors, depending upon the kind of rule, practice, or procedure called into 

question,” are relevant in determining if a plan “results” in discrimination.  S. Rep. 

No. 417, 97th Cong., 2d Sess. 28-9 (1982).  These factors (the “Senate factors”) 

include: (1) a history of official discrimination; (2) the existence of racially 

polarized voting; (3) the use of devices that may enhance the opportunity for 

discrimination; (4) the existence of a candidate slating process; (5) the continuing 

effects of discrimination on political participation; (6) whether campaigns have 

been characterized by racial appeals; and (7) the extent to which minorities have 

been elected to office.  Id.  Whether there has been a lack of responsiveness on the 

part of elected officials to the needs of minorities, and whether the policy 
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underlying the use of a challenged practice is “tenuous” may also have probative 

value in establishing minority vote dilution.  Id. at 29.  

 In Gingles, 478 U.S. at 50-1, the Court held that to establish a violation of 

the “results” standard of Section 2 plaintiffs had to show that: (1) the minority 

group is sufficiently large and geographically compact to constitute a majority in 

one or more single member districts; (2) the minority is politically cohesive, i.e., 

tends to vote as a bloc; and, (3) the majority also votes as a bloc “usually to defeat 

the minority’s preferred candidate.”  The other Senate factors “are supportive of, 

but not essential to, a minority voter’s claim.”  Id. at 48 n.15 (emphasis in original).  

In Johnson v. De Grandy, 512 U.S. 997, 1018 (1994), the Court confirmed the 

Gingles analysis and held that the ultimate determination of a Section 2 violation is 

to “be assessed ‘based on the totality of circumstances.’”   

 While proof of the Gingles factors is not itself conclusive, the Court in 

DeGrandy, 512 U.S. at 1012 and n.10, held that “lack of equal electoral 

opportunity may be readily imagined and unsurprising when demonstrated under 

circumstances that include the three essential Gingles factors.”  It would be “the 

very unusual case” in which plaintiffs established the three Gingles factors but still 

failed to establish a violation of Section 2 under the totality of the circumstances.  

United States v. Charleston County, 316 F. Supp.2d at 277. 
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 The most important factors in the totality of circumstances inquiry are: (1) 

the “extent to which minority group members have been elected to public office in 

the jurisdiction;” and (2) “the extent to which voting in the elections of the state or 

political subdivision is racially polarized.”  Gingles, 478 U.S. at 48-9 n.15; 

Charleston County, 365 F.3d at 345.  

 The second Gingles factor, political cohesion, can be established by 

“showing that a significant number of minority group members usually vote for the 

same candidates.”  Gingles, 478 U.S. at 56.  Accord, Collins v. City of Norfolk, 

883 F.2d 1232, 1237 n.6 (4th Cir. 1989).  Both minority political cohesion and 

white bloc voting, the third Gingles factor, “are usually established by statistical 

evidence of racially polarized voting by the voters in the relevant political 

jurisdiction.”  NAACP v. City of Columbia, 850 F. Supp. 404, 413 (D.S.C. 1993).  

Voting is racially polarized when “black voters and white voters vote differently.”  

Id. (quoting Gingles, 478 U.S. at 54 n. 21). 

II.  The Black-White Contests Are the Most Probative  

 In determining the extent and significance of white bloc voting, the contests 

that provide voters a racial choice are most probative, i.e., the black-white contest.  

In Gingles, 478 U.S. at 80 (Appendix A), the Court affirmed the trial court’s 
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finding of legally significant racial bloc voting based solely upon an analysis of 

legislative elections in which blacks were candidates.  

 In Clarke v. City of Cincinnati, 40 F.3d 807, 812 (6th Cir. 1994), the Court 

explained the danger of ignoring a candidate’s race and relying upon white-white 

contests:  

If black voters . . . are able to elect many or most of their preferred 
candidates who are white, a court that refuses to consider candidate 
race will be unable to conclude that ‘the white majority votes 
sufficiently as a bloc to enable it . . . usually to defeat the minority’s 
preferred candidate.’ . . . Such a court thus would find no § 2 
violation.  But the Act’s guarantee of equal opportunity is not met 
when, in the words of Judge Richard Arnold, ‘[c]andidates favored by 
blacks can win, but only if the candidates are white.’  Smith v. 
Clinton, 687 F.Supp. 1310, 1318 (E.D. Ark. 1988). 

 
Accord, Westwego Citizens for Better Gov’t v. City of Westwego, 872 F.2d 1201, 

1208 n.7 (5th Cir. 1989); Davis v. Chiles, 139 F.3d 1414, 1417 n.5 (11th Cir. 

1998).  

III.  The District Court Considered the Relevant Elections 

 The Board argues that the district court “wrongly limited its analysis” to 

elections from 1994 to 2004.  App. Br. 25.  The Board is incorrect.  

 As the district court noted, elections were held for the Board from 1978 

through 1993 in February of each year.  Turnout was low with “an average of 875 

votes cast per seat in the contested elections.”  JA 730.  Since 1994, members of 
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the Board are elected at-large in nonpartisan election held at the November general 

election in even number years.  As a result, “voter turnout has quadrupled.”  JA 

730-31.  The method of elections from 1978 through 1993 not only no longer 

exists, but the only method of elections challenged by Plaintiffs - or that could be 

challenged - is the existing system.  Elections held under the 1978-1993 do not 

establish or disprove that the existing system dilutes minority voting strength.  The 

district court relied upon and carefully considered the analysis of every election 

held under the challenged system submitted to it by the parties during the trial of 

this case.  JA 731 n.2 (“[t]he record before the court included information up to 

and including the 2004 election”).  

 And contrary to the Board’s assertions, the district court did in fact consider 

elections under the pre-1994 system.  It discussed elections involving black 

candidates in 1980 (Lester), 1984 (Davenport), 1990 (Barr), and 1992 (Davenport).  

JA 731.  

 The Board’s reliance upon NAACP v. City of Niagara Falls, 65 F.3d 1002 

(2d Cir. 1995), is misplaced.  There, the only change in the challenged system was 

an increase in the size of the City Council from four to seven members.  In 

addition, “the same polity was voting under both the four-member system and the 

seven-member system.”  Id. at 1012.  Moreover, the trial court had before it only a 
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“slim” record of elections upon which to base its decision.  Id.  Here, by contrast, 

not only did the district court not disregard the pre-1994 elections for the Board, 

but the “polity” under the 1993 and 1994 systems was significantly different.  The 

district court also had an ample record of ten years of elections under the 

challenged system upon which to base its decision.   

IV.  Cora Lester’s Election in 2004 Was a Special Circumstance 
 
 The Board argues that it was improper for the district court to treat the 

election of Cora Lester as a “special circumstance.”  App. Br. 49.  To the contrary, 

as the district court found, Lester’s election was a special circumstance as defined 

by the courts which does not weigh against a Section 2 claim.   

 In Zimmer v. McKeithen,485 F.2d 1297 (5th Cir. 1973), aff’d, sub nom. 

East Carroll Parish Sch. Bd. v. Marshall, 424 U.S. 636 (1976), the court of appeals 

reversed a finding of no vote dilution by the district court, despite the fact that 

three minorities had subsequently been elected to office.  According to the court: 

Were we to hold that a minority candidates’ success at the polls is 
conclusive proof of a minority groups’ access to the political process, 
we would merely be inviting attempts to circumvent the Constitution.  
This we choose not to do. 
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485 F.2d at 1307.  Accord, NAACP v. Gadsden County Sch. Bd., 691 F.2d 978, 

983 (5th Cir. 1982); United States v. Marengo County Comm., 731 F.2d 1546, 

1572 (11th Cir. 1984). 

 When Congress amended Section 2 in 1982, it expressly incorporated the 

Zimmer standard into the statute.  The Senate Report provides that “the election of 

a few minority candidates does not ‘necessarily foreclose the possibility of dilution 

of the black vote,’” noting that if it did, “the possibility exists that the majority 

citizens might evade [§ 2] by manipulating the election of a ‘safe’ minority 

candidate.”  S.Rep. No. 417 at 29 n.115 (quoting Zimmer, 485 F.2d at 1307). 

 In Gingles v. Edmisten, 590 F. Supp. 345, 367 (E.D.N.C. 1984), the three-

judge court also discounted black electoral success in elections following the filing 

of the complaint.  To hold otherwise, the court said, would sanction “a one-time 

advantage for black candidates in the form of unusual organized political support 

by white leaders concerned to forestall single-member districts.”  Id. at 367 n.27.  

In affirming the decision of the district court, the Supreme Court cited the Zimmer 

standard as incorporated in the legislative history with approval and held that 

where a challenged plan “generally works to dilute the minority vote, it cannot be 

defeated on the ground that it sporadically and serendipitously benefits minority 

voters.”  Gingles, 478 U.S. at 76. 
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 The district court properly concluded that Lester’s election was a special 

circumstance in that “there is evidence in the record to support a finding that Cora 

Lester’s election was ‘motivated by different considerations-namely that election 

of a black candidate will thwart successful changes to electoral schemes on dilution 

grounds.’” (citing Collins v. City of Norfolk, 883 F.2d at 1238).  JA 757.  Far from 

discounting the election of Cora Lester, the district court gave it the weight it 

deserved.  

 The Board argues that the fact that Lester was supported by minority voters 

“precludes” treating her election “as being due to special circumstances.”  App. Br. 

50.  To the contrary, the special circumstance flows from the unusual organized 

political support for her candidacy by white leaders concerned to forestall single-

member districts, and the unprecedented votes she got from white voters.  

V.  The District Court Applied the Proper Definition of a Candidate of Choice  
 

The Board claims the district court applied an improper definition of a 

minority-preferred candidate, which is central to a determination of the second and 

third Gingles factors.  App. Br. 28.  To the contrary, perhaps the most striking 

thing about the district court’s opinion is the meticulous and detailed analysis of  

candidates of choice based on the applicable decisions of the Fourth Circuit, 

including Lewis v. Alamance County, 99 F.3d 600 (4th Cir. 1996), and Collins v. 
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City of Norfolk.  JA 740-58. 

 As the district court noted, Alamance provides “[a]s a general matter, black 

preferred candidates are those ‘who received substantial support from black 

voters.”  JA 740.   Courts, however, must take a multi-prong approach to determine 

which candidates are preferred.  Candidates must be ranked by the amount of 

support they received from the minority community and whether they were 

successful.  Courts then must determine “whether the candidate was the first choice 

among minority voters and whether other candidates were preferred to the 

successful candidate,”  JA 741:  

if the unsuccessful candidate who was the first choice among minority 
voters did not receive a ‘significantly higher percentage’ of the 
minority community’s support than did other candidates who also 
received a majority among minority voters, . . .  then the later should 
also be viewed by the district court as minority-preferred candidates. 
 

99 F.3d at 612.  The district court adopted and applied this standard.  JA 740. 

Alamance further provides: 

[t]he mere election of a candidate who appears to have received votes 
from more than fifty percent of minority ballots does not count as a 
minority electoral success, when each ballot may contain votes for 
more than one candidate. In such a situation, if there were other 
candidates, preferred by a significantly higher percentage of the 
minority community, who were defeated in the same election, then it 
cannot be fairly said that the minority community has successfully 
elected representatives of its choice. Each such situation must be 
reviewed individually to determine whether the elected candidates can 
be fairly considered as representatives of the minority community. 
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The presumption must be that they cannot if some other candidate has 
received significantly more minority votes.   
 

99 F.3d at 612 (quoting Collins, 883 F.2d at 1238).  The district court also adopted 

and applied this standard.  JA 741-42. 

Alamance also provides: 

in multi-seat elections in which voters are permitted to cast as many 
votes as there are seats, at the very least any candidate who receives a 
majority of the minority vote and who finishes behind a successful 
candidate who was the first choice among the minority voters is 
automatically to be deemed a black-preferred candidate, just like the 
successful first choice. 
 

Id. at 614 (emphasis in original).  The district court adopted and applied this 

standard.  JA 741.  

In applying the Alamance standard, and as noted more fully below, the 

district court concluded that “eight individuals should be characterized as minority-

preferred candidates for School Board between 1994 and 2004:  Gant  (1994),  

Shirley Barr (1994), Davenport (1996), Sligh (1998), Sligh (2000), Simpkins 

(2000), Cain (2000), and Cora Lester (2004).”  JA 756.   

 The district court rejected Dr. Epstein’s definition of minority voters 

candidate of choice because he had changed that definition to include those 

candidates who simply were the highest vote getters among black voters.  JA 752.  

See JA 1221, 1261, 505 (“if there are four elected, and number four, you know,  
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got two percent, if they would have been elected had only black voters voted, 

according to Lewis they are presumptively a candidate of choice”).  Thus, in a four 

seat race, if the second, third, and fourth choices of black votes got respectively 

four, three, and two votes from black voters, he would include all three as 

candidates of choice. 

 In Dr. Epstein’s June 17, 2004, report, he listed only Davenport as a 

candidate of choice of black voters in the 1996 election.  JA 1215.  In his October 

5, 2005 report, however, he also listed Antley, Kennedy, and Mingo as candidates 

of choice of black voters.  JA 1262.  And he did so despite the fact that Antley by 

his calculation received only 27% of the black vote, Kennedy 42%, and Mingo 

36%.  JA 1272. 

 Dr. Epstein’s candidate of choice analysis is also directly contrary to 

Alamance County, which provides that black preferred candidates are “only those 

candidates who received substantial support from black voters.”  99 F. 3d at 614   

The court appropriately found Dr. Epstein’s definition “to be simplistic and 

contrary to the meaningful appraisal a court must conduct in making the 

determination whether a minority community has been successful in electing a 

representative of its choice.”  JA 753, ¶ 37.  
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VI.  The Statistical Analysis Relied Upon by the District Court 

The district court relied upon the statistical analysis of Plaintiffs’ expert in 

determining political cohesion and legally significant white bloc voting because it 

was “reliable” and “persuasive.”  JA 755.   

A.  The Ridge Road Precinct  

In his initial reports, Dr. Ruoff included the Ridge Road precinct in his 

statistical analysis.  In his final August 16, 2005 report, he determined that Ridge 

Road was an outlier and excluded it from his initial statistical analysis.  Ridge 

Road contains 1,087 voters, only 22 (2%) of whom are black.  JA 1153.  As Ruoff 

explained: 

This problem is caused by the fact that voting in the Ridge Road 
precinct was different from voting in other precincts in those 
elections.  It is an outlier with extraordinary influence on these 
election results, causing the estimates to overstate black support and to 
understate white support for candidates.   
 

JA 1147.  An outlier is a “data point that lies far from the real line of explanation 

…  it is a data point that seriously biases the estimate, the true estimate of what was 

going on in the jurisdiction or analysis.”  JA 270.  

 An example of the way in which inclusion of the Ridge Road precinct 

distorts the regression analysis is evident from the 1996 election involving 

Kennedy.  Including Ridge Road in the analysis estimates that Kennedy received 
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45% of the black vote.  JA 1144.  Excluding it from the regression analysis 

estimates that Kennedy received 35% of the black vote.  JA 1157.  Since Ridge 

Road is overwhelming white, including it in the regression analysis significantly 

overestimates the percent of black votes cast for Kennedy. 

 The same was true for the 2004 election involving Kennedy, Padgett, and 

Fox.  Including Ridge Road in the analysis estimates that Kennedy received 44% 

of the black vote, Padgett 35%, and Fox 47%.  JA 1145.  Excluding it from the 

regression analysis estimates that Kennedy received 23% of the black vote, Padgett 

20%, and Fox 15%.  JA 1158.  Again, including Ridge Road in the regression 

analysis significantly overestimates the percent of black votes cast for Kennedy, 

Padgett, and Fox.  

Dr. Ruoff did not, however, eliminate Ridge Road from his final analysis.  

As he explained:  

Rather than simply discarding votes from the Ridge Road 
precinct, I added them back into the analysis after separately 
completing the ecological regression and ecological inference (EI2 
model) estimates for the remaining precincts.  I estimated the number 
of black votes and the number of white votes for each candidate by 
multiplying the ER or EI estimate by the turnout in that precinct and 
then added the number of votes cast for the candidate in Ridge Road 
precinct, allocating votes to race of voters in Ridge Road by the 
method most favorable to the defendants.  That is, I assumed that each 
of the 22 nonwhite voters in 2004 cast all their ballots for the white 
candidates and that no nonwhite voters cast any ballots for the black 
candidates. This means that white voters were considered to have cast 
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all the votes for black candidates. 
 

JA 277, 1154.   

Dr. Ruoff said there is no standard approach to how one treats outliers.  JA 

277.  The technique he used was similar to that used by Dr. James W. Loewen in a 

prior South Carolina redistricting case, which was not faulted by the court or the 

other experts in the case.  JA 278.  See Colleton County v. McConnell, 201 F. 

Supp. 2d at 662.  Though the Board repeatedly challenges Dr. Ruoff’s handling of 

the outlier problem, Dr. Epstein was also an expert in that case and failed to 

challenge Dr. Loewen’s methodology. JA 278, 746.  The district court found Dr. 

Ruoff’s explanations of the outlier Ridge Road precinct “persuasive.”  JA 755.  

Regardless of whether other methods could have also been used to identify 

outliers, relying upon Dr. Ruoff’s convincing arguments about Ridge Road was not 

clear error.   

Both experts, in fact, excluded, or treated differently, certain precincts in 

their analysis.  Though the Board attacks Dr. Ruoff’s inspection of the data for 

determining whether to include Ridge Road, App. Br. 34-36, Dr. Epstein also 

employed an “eyeball test” and eliminated entirely Summit and Hollow Creek 

precincts “after a visual inspection of the data,” and concluded they were 

“generally outliers with respect to the voting patterns under consideration.”  JA 
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482, 1208.  Dr. Ruoff similarly found that Summit, Pond Branch, Hollow Creek, 

and Ridge Road precincts were outliers in 1994, 1996, and 2004.  JA 276-77.   

The Board erroneously states that Dr. Ruoff’s first four reports were based 

on “an inaccurate, or at best, incomplete CoC definition. (JA 348-49).”  App. Br. 

42.  Dr. Ruoff testified that any difference in the definition of candidate of choice 

reflects the fact that 2004 was the first time that the first place vote getter had been 

successful.  JA 348-49.  Since Alamance itself distinguishes between instances 

where the first place vote getter is successful and unsuccessful, and the 2004 

election was the only election in which the first place vote getter was successful, it 

was necessary for Dr. Ruoff to revisit how to label the candidates of choice for that 

election. 

 The Board also suggests that it was prejudiced by Dr. Ruoff’s August 24, 

2005 report because it was provided “on the eve of trial.”  App. Br. 19.  The Board 

fails to point out, however, that trial was postponed and it was given the 

opportunity to conduct additional discovery and to introduce Dr. Epstein’s own 

report discussing outlier analysis.  JA 10, see Dkt. #111, #112.  The Board was not 

prejudiced by the timing of Dr. Ruoff’s final report. 

 B.  Dr. Ruoff’s Analysis    

Both experts in this case initially adopted a rule to operationalize the 
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“significantly higher standard” in Alamance when assessing candidates that 

finished behind an unsuccessful first place vote getter:  “[a] candidate of choice of 

a race is one who received at least two-thirds the proportion of the votes of those 

turning out of the most preferred candidate of voters of that race.”  JA 813.  

Defendants fail to note that Dr. Epstein also adopted Dr. Ruoff’s two-thirds rule: 

In particular, candidates who finish lower than first in minority voters’ 
ranking can still be CoC’s if the votes received by the first-place 
finisher are not ‘significantly higher’ than the votes for a given 
candidate.  Dr. Ruoff’s definition (Expert Report of John C. Ruoff, p. 
22) of a COC as any candidate with ‘at least two-thirds the 
proportion of the votes of those turning out of the most preferred 
candidate of voters of that race’ is consistent with all these 
requirements, and I adopt it here solely for the purposes of my present 
analysis. 
 

JA 1209-10 (emphasis added); see also JA 1210, n. 4 (adopting the two-thirds 

definition “to be as conservative as possible in the analysis”).  

 Although the court found Dr. Ruoff’s two-thirds rule a “useful guide in 

identifying candidates of choice,” JA 746-47, it reviewed “each election in turn 

under a more complete construction of Alamance.”  JA 747.  

In Dr. Ruoff’s final report he estimated that in 1994 Gantt received 94% of 

the black vote and Barr 64%.  In the 1996 election Davenport received 84% of the 

black vote.  In the 1998 election, Sligh received 85% of the black vote.  In the 2000 

election, Sligh received 71% of the black vote, Simpkins 66%, and Cain 50%.  In 
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the 2004 election, Lester received 80% of the black vote.  JA 1157-58.  Again, the 

average cohesion for these candidates was 74%. 

In Dr. Ruoff’s prior report which included the Ridge Road precinct in the 

regression analysis, the percentages of support received by these black candidates 

was not significantly different, i.e., in 1994 Gantt received 93% of the black vote 

and Barr 80%; in the 1996 election Davenport received 93% of the black vote; in 

the 1998 election Sligh received 85% of the black vote; in the 2000 election Sligh 

received 71% of the black vote, Simpkins 66%, and Cain 50%; in the 2004 

election, Lester received 88% of the black vote.  JA 1144-45.  The average 

cohesion for these candidates was 78%.  Asbill was the sole white candidate of 

choice.  It matters little whether the court adopted Dr. Ruoff’s outlier analysis or 

his earlier estimates.  Candidates of choice of black voters were routinely defeated.   

 The estimates provided by the Board’s expert are consistent with the 

cohesion analysis of Dr. Ruoff.  According to Dr. Epstein, in 1994 Gantt received 

100% of the black vote and Barr 74%.  In the 1996 election Davenport received 

92% of the black vote.  In the 1998 election, Sligh received 72% of the black vote.  

In the 2000 election, Sligh received 73% of the black vote, Simpkins 63%, and 

Cain 56%.  In the 2004 election, Lester received 88% of the black vote.  JA 1215-

16, 1221.  The average cohesion for these candidates was 77%.   
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 Notably, black candidates got relatively little support from white voters in 

these elections.  In the 1994 election for three seats, Barr was the fourth choice of 

white voters, and Gantt the fifth.  In the 1996 election for four seats, Davenport 

was the sixth choice of white voters.  In the 1998 election for three seats, Sligh was 

the tenth choice of white voters.  In the 2000 election for four seats, Cain was the 

eighth, Simpkins the ninth, and Sligh to seventh choice of white voters.  In the 

2004 election for four seats, Lester was the fifth choice of white voters in a six 

candidate field and would not have won if the election had been held only among 

white voters.  JA 1157-58.  The average vote by whites for the black candidates 

who were candidates of choice of black voters was 20%. 

 These rankings are identical to those in Dr. Ruoff’s June 24, 2005 report.  JA 

1144-45.   The average vote by whites for the black candidates who were 

candidates of choice of black voters was 19%.  The analysis by Dr. Epstein shows 

virtually identical levels of white support, or the lack thereof, for candidates of 

choice of black voters.  JA 1215-16; 1221. The average vote by whites for the 

black candidates of choice of black voters was 19%.  Id. 

The district court’s ultimate conclusions would have been no different had it 

relied on Dr. Epstein’s statistical analysis.  JA 757 (“[t]he court’s conclusion would 

not be different had it utilized Dr. Epstein’s date”).   The experts differed not so 
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much on their statistical analysis as on their definition of candidates of choice of 

black voters.  JA 288. 

The Board errs in claiming that the district court and Dr. Ruoff adopted a 

mathematical requirement that candidates receive 50% of the black vote as a 

precondition to being considered a candidate of choice.  App. Br. 24, n. 5, 32-33.  

As the district court held, whether a candidate receives a majority of the minority 

vote “does not end the inquiry. . . Under Alamance, ‘candidates who receive less 

than 50% of the minority vote [behind a successful first choice of black voters], but 

who would have been elected had the election been held only among black voters, 

are presumed also to be minority-preferred candidates, although an individualized 

assessment should be made in order to confirm that such a candidate may 

appropriately be so considered.’  99 F.3d at 614.”  JA 749.  In addition, as Dr. 

Ruoff pointed out, candidates of choice have routinely garnered much more than 

50% of the black vote.  JA 333-35.  Given that pattern, a candidate of choice who 

got less than a majority of the black vote would be an aberration.  JA 335.     

VII.  Blacks Are Politically Cohesive 

 The district court concluded that black voters were politically cohesive 

because “they tend to vote as a bloc.”  JA 739.  It based its finding on elections in 

1994, 1996, 1998, 2000, and 2004, in which the average black cohesion for eight 
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candidates who were the top vote getters of black voters was 74%.  JA 739.  The 

estimates provided by the Board’s expert showed the average cohesion of black 

voters for these candidates to be 77%.  JA 739.  

 The Board contends that the district court erred by looking only at the levels 

of support minority voters gave black minority-preferred candidates.  App. Br. 43.  

To the contrary, the district court looked at the candidates who received the most 

black votes in these elections, regardless of their race.  JA 740.  The district court’s 

conclusion that blacks tend to vote as a bloc is amply supported by the record, and 

is not in any event clearly erroneous. 

 The Board claims that minority political cohesion has “eroded” over time.  

App. Br. 46.  The claim fails to account for the fact the number of seats up for 

election increased after 1994.  Prior to 1994, two members of the Board were 

elected annually, with one member elected every fourth election.  Elections are 

now held every two years, with 4 seats elected in presidential election years, and 3 

seats in non-presidential years.  As more seats are available, it is reasonable to 

expect more candidates to enter the race.  But despite the increase in the number of 

seats and candidates, black voters have remained cohesive and continued to 

support their candidates of choice. 
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VIII.  Racial Bloc Voting Is Legally Significant 

 The district court correctly concluded that “the white majority votes 

sufficiently as a bloc to enable it to usually defeat the minority’s preferred 

candidates.”  JA 758.  In reaching this conclusion, it engaged in “an individual 

assessment” of the candidates.  JA 748.   

Asbill was not a candidate of choice of black voters in the 1994 election 

because “Gantt received a ‘significantly higher percentage’ of the black vote than 

did Asbill.”  JA 748.  Antley was not a candidate of choice of black voters in the 

1996 election because “Davenport received a ‘significantly higher percentage’ of 

the black vote than did Antley.”  JA 748.  Other than Sligh (1998), Sligh (2000), 

Simpkins (2000), and Cain (2000), who were unsuccessful, no “candidate running 

for School Board in these years received a majority of the minority vote,” and thus 

could be considered a minority candidate of choice.  JA 748-49.  There were no 

candidates of choice in the 2002 election because no candidate “received a 

majority of the minority vote.”  JA 749.   For the 2004 election, other than Cora 

Lester, no “candidates garnered a majority of the minority vote.”  JA 750.  For a 

more detailed assessment of the 2004 election and the candidacies of Rowe, Fox, 

and Kennedy, see JA 750-52.    
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 The extent of white bloc voting was “further evident from the fact that no 

black candidate has ever been a candidate of choice of white voters.  Cora Lester 

received more white votes than any black candidate under the challenged system, 

but only 38% of white voters actually cast one of their four ballots for her.”  JA 

757.  The district court’s finding of a Section 2 violation was plainly correct, and in 

any event not clearly erroneous.   

 And whether one adopts Dr. Ruoff’s estimates or Dr. Epstein’s estimates, or 

even Dr. Epstein’s estimates when he adjusted for outliers to respond to Dr. Ruoff, 

the result when the proper definition of candidate of choice is used is the same:  

white bloc voting usually defeats candidates of choice of black voters.  JA 757-58.   

IX.  Lay Testimony of Polarized Voting 

 The district court, in finding that voting in the School District was racially 

polarized, also relied upon “credible testimony from lay witnesses.”  JA 760.  The 

Board contends that the district court erred by “referring to anecdotal evidence” in 

its finding.  App. Br. 53.  Once again, the Board is incorrect.   

Lay testimony is probative of the existence of racially polarized voting.  In 

Gingles, 478 U.S. at 41, 52, the Court noted that the district court properly 

“credited” the plaintiffs’ use of lay testimony, together with expert testimony, to 

establish racially polarized voting.  In Jackson v. Edgefield County, 650 F. Supp. 
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at 1198, the court found lay testimony “even more persuasive” than statistical 

analyses.  The decisions of other courts endorse the use of lay testimony.  See, e.g., 

Collins, 883 F.2d at 1238; Westwego Citizens for a Better Gov’t v. City of 

Westwego, 946 F.2d 1109, 1120 & n.15 (5th Cir. 1991); Carrollton Branch of the 

NAACP v. Stallings, 829 F.2d 1547, 1558 (11th Cir. 1987). 

X.  Causation Is not Relevant to a Racial Bloc Voting Analysis  

The Board argues that the district court erred by not considering “reasons 

other than race” for black electoral defeats.  App. Br. 49.  The reasons voters vote 

as they do, however, is irrelevant to the Section 2 inquiry of polarized voting.  As 

Gingles provides, plaintiffs “need not prove causation or intent in order to prove a 

prima facie case of racial bloc voting and defendants may not rebut that case with 

evidence of causation or intent.”  478 U.S. at 74.  All that matters under Section 2 

and “a functional theory of vote dilution is voter behavior, not its explanations.”  

Id. at 73.  Accord, Collins v. City of Norfolk, 816 F.2d at 935 (“racially polarized 

voting looks only to the difference between how majority votes and minority votes 

were cast; it does not ask why those voters were cast the way they were, nor 

whether there were other factors present in contested elections”); Alamance 

County, 99 F.3d at 615 n.12; Charleston County, 365 F.3d at 348.1 

                                                           
1 In Lewis v. Alamance County, 99 F.3d at 615 n.12, the court held that causation 
was relevant only to the totality of circumstances inquiry. 
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 In addition, the Board produced no systematic proof that factors other than 

race might have explained the causes of voter behavior.  See, e.g., Charleston 

County, 365 F.3d at 352 (rejecting defendants’ argument that electoral outcomes 

were explained by partisanship on the grounds, inter alia, that “there was no 

systematic proof to support its claim”). 

 The evidence in this case shows that race is dynamic at every level of the 

political process in Lexington County.  In addition, the evidence of racial bloc 

voting refutes any contention that non-racial factors explain voting behavior in the 

School District.  As the court held in Marengo County Comm’n, 731 F.2d at 1567, 

“the surest indication of race-conscious politics is a pattern of racially polarized 

voting.”  Applying the rationale of Marengo County, the court in Sanchez v. 

Colorado, 97 F.3d at 1321, held that the substantial evidence of white bloc voting 

rebutted the trial court’s finding that the single factor of partisanship explained 

electoral outcomes.  The pattern of racial bloc voting in this case precludes any 

finding that other factors alone explain electoral outcomes. 

XI.  The District Court Properly Applied a “Totality of Circumstances” Analysis 
 
 The Board claims that the district court’s analysis of the totality of the 

circumstances “falls well short of the searching, in-depth analysis envisioned by 

this Court and required under Gingles.”  App. Br. 48.  Again, the Board is wrong. 
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 A.  Past Discrimination and Its Continuing Effects 

 The district court enumerated the factors identified in Gingles, 478 U.S. at 

36-8, and the Senate Report as probative of minority vote dilution under Section 2.  

JA 758-59.  It then concluded that the “facts generally set forth in the ‘Findings of 

Fact’ herein above establish the existence of the first [a history of discrimination] 

and fifth [the continuing effects of discrimination] Senate Report factors.”  JA 759.  

The evidence of these two Gingles factors found and relied upon by the district 

court was extensive.  JA 731-34.    

 B.  Enhancing Factors       

 The Board complains that the district court found, “without analysis,” the 

existence of the third Gingles factor, i.e., the existence of voting practices that may 

enhance the opportunity for discrimination.  App. Br. 55.  To the contrary, the 

district court cited the “lingering socio-economic effects of discrimination,” JA 

732, and concluded that because of the minority “community’s relative lack of 

financial resources,” at-large elections “make it more difficult for the minority 

community . . . to sponsor and elect black candidates of choice to the School 

Board, or for minority candidates . . . to campaign successfully.”  JA 761.  This 

finding of the third Gingles factor, based upon extensive record evidence, is not 

clearly erroneous. 
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 C.  Racial Campaign Appeals 

 The Board contends, as regards the sixth Gingles factor, that it “was 

undisputed that Board campaigns have not been characterized by overt or subtle 

racial appeals.”  App. Br. 56.  However, the Board failed to note that the 

Cain/Spearman election for House District 39 in Lexington and Saluda Counties 

was characterized by racial campaign appeals.  

 The practice of white candidates emphasizing the race of their black 

opponents has been common in South Carolina.  As the court found in Charleston 

County, 316 F.Supp.2d at 295-96, white candidates frequently “used pictures of 

their African-American opponents on their campaign literature to alert white voters 

to the race of the African-American candidate.”       

 D.  The Extent to Which Blacks Have Been Elected 

 The Board also claims that the district court failed to consider “any evidence 

whatsoever” of the seventh Gingles factor, “the extent to which black candidates 

have been elected to public office in the jurisdiction.”  App. Br. 51-2.  Again, the 

Board is wrong.   

 The district court identified the seventh Gingles factor as one “the court 

must consider” under the totality of circumstances analysis.  JA 758-59.  And as 

noted above, the district court found that as of 2004 only one black had been 

Case: 09-1550     Document: 25      Date Filed: 06/23/2009      Page: 61



 55

elected to office in the School District under the challenged system - Cora Lester 

after the instant lawsuit was filed.  No more than one black has ever served at any 

given time on the Board under the challenged system.  Blacks have thus never been 

more than 14% of the members of the Board, a percentage significantly lower than 

their percent of the population of the School District (28.5% TPOP; 25% VAP).  

JA 730.  Their lack of proportionality is thus roughly 50%, a factor which supports 

the district court’s finding of a Section 2 violation.  Gingles, 478 U.S. at 76.  

 The Board further argues that the district court “should have considered” the 

minority candidates elected under the pre-1994 system of elections, and that the 

court should have noted “that a black candidate was elected as mayor of 

Batesburg-Leesville.”  App. Br. 52.  First, and as noted above, the district court did 

in fact consider elections under the pre-1994 system.  JA 731.  Second, mayoral 

elections are exogenous and have less probative value in a Section 2 case, 

particularly where there were ten years of endogenous elections relied upon by the 

district court.  See Bone Shirt v. Hazeltine, 461 F.3d 1011, 1021 (8th Cir. 2006) 

(exogenous elections “are not as probative as endogenous elections”); RWTAAAC 

v. Sundquist, 209 F.3d 835, 841 (6th Cir. 2000); NAACP v. City of Thomasville, 

401 F.Supp.2d 489, 499 n. 4 (M.D. N.C. 2005).  Third, the Board did not analyze 

the mayoral election to determine the extent, if any, to which whites voted for the 
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black candidate, and submit such an analysis to the court.  JA 1197.  The Board 

can hardly complain that the court failed to discuss an election the Board never 

analyzed and requested the court to consider.  Fourth, the Board failed to note that 

the black candidate elected mayor in 1997, Cecil Edmonds, ran against two white 

opponents.  A plurality vote requirement was in effect, the white vote was split 

between the two white candidates, and Edmunds was elected with approximately 

40% of the vote.  JA 100.  Edmonds ran for reelection in 2000, but this time 

against only one white candidate.  He got approximately the same level of support 

as in 1997, but the white vote was not split and he was defeated.  JA 101-02.  

Edmonds’ election in 1997 and his defeat in 2000 does nothing to call into 

question the district court’s finding of polarized voting in elections for the Board.  

In addition, the Board produced no evidence that voting in Batesburg-Leesville is 

any less polarized now than in 1993.  And as noted above, DOJ has objected twice 

to the use of majority vote requirements in Batesburg and Batesburg-Leesville 

because of their discriminatory effect in the context of racially polarized voting. 

 E.  The District Court Considered Evidence of Responsiveness  

 As for the eighth Gingles factor, the Board erroneously claims the district 

court failed to discuss instances of “responsiveness” by the School District to the 

needs of minority students.  App. Br. 54.  The conclusion of the district court that 
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“the eighth Senate Report factor has been satisfied” was, as noted above, based 

upon extensive record evidence and is not clearly erroneous.  JA 733-34, 763.   

 Some Board members, moreover, refused to acknowledge that segregation, 

and even slavery, were forms of discrimination.  JA 561-63 (testimony of Randy 

Fox).  Fox had no knowledge that blacks were ever denied the right to vote or 

participate in Democratic primaries, were excluded from juries, that the armed 

forces were segregated, that state law prohibited racial intermarriage, of the reason 

schools were desegregated, or the reason private schools were established 

following desegregation.  JA 564-68, 751. 

 William Berry similarly professed ignorance that the state ever made it a 

crime to teach blacks to read and write, that blacks were prohibited from voting or 

voting in Democratic primaries, were excluded from serving on juries, that jails 

were segregated, or that nursing homes were segregated.  JA 597-98.  He also 

testified that blacks do not suffer any present day effects from past discrimination. 

JA 763.    

 The fact that the School District provides services to students and has 

recruited black teachers does not, as the Board claims, call the district court’s 

finding into question.  App. Br. 54.  Blacks were 47% of students enrolled in the 

School District in 2003.  JA 733.  But as the superintendent of the School District 
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conceded, only 6% of teachers in the district are black.  All four principals are 

white, and only one of five assistant principals is black.  JA 692.  Again, the lack 

of responsiveness found by the district court is not clearly erroneous. 

 F.  The Predominant Use of Single Member Districts 

 There was also evidence of the ninth Gingles factor, that the underlying 

policy of at-large elections was tenuous.  The Lexington County Council uses 

single member districts, JA 300, as does Batesburg-Leesville.  Districts were 

adopted as a way to address racially polarized voting in municipal elections in the 

respective towns.  JA 1137.  District elections were also adopted to address racially 

polarized voting in Saluda County.  Addendum  1a-16a.  Thirty school districts in 

South Carolina also use single-member district systems, while 19 use mixed single-

member and at-large systems.  JA 300.  In Lexington County, the use of at-large 

voting is indeed tenuous.   

XII.  The District Court Was not Required to Consider Elections that Took Place 
after Trial 

 
 The Board argues that the district court erred in not considering elections in 

2006 and 2008 that took place after the trial of this case.  App. Br. 25.  The Board 

is incorrect. 
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 The Board filed a motion on January 21, 2009, to supplement the record to 

include the results of the November 2008 School Board election.  The motion 

included the results of the election and an affidavit by Leon Drafts that he was an 

African American, but it contained no statistical analysis of the 2008 election or 

any reference to the 2006 election.  JA 13-14, see Dkt. #169, #188.  The district 

court subsequently issued its Findings of Fact and Conclusions of Law on February 

19, 2009.  JA 729.  On March 4, 2009, the Board filed a motion for leave to appeal, 

JA 14, see Dkt. #179, which was granted on March 27, 2009.  JA 14, see Dkt. # 

186.  On April 17, 2009, the district court denied the Board’s motion to supplement 

the record.  In doing so, it held that: (1) it based its February 19, 2009 decision “on 

the record before it, which included school board election results through the 

November 2004 election;” (2) “No party moved for reconsideration of the 

February 19, 2009 disposition;” (3) “The 2008 school board election results would 

be of little benefit to the court absent inclusion of the relevant information from 

both the 2006 and 2008 elections in the experts analysis;” and (4) “The court finds 

that, at this juncture, the interests of justice are best served by closing the record.”  

JA 14, see Dkt. #188. 

   Following its appeal, the Board attempted for the first time to file in the 

district court a report of their expert Dr. Epstein containing an analysis of the 2006 
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and 2008 elections, which they have included in the Joint Appendix.  JA 15, see 

Dkt. #195, 784.  The Plaintiffs moved in the district court to strike the report, but 

in any case it is not properly before this Court because it was submitted after the 

trial was over, after judgment had been entered, and after an appeal had been taken.  

See Summers v. Earth Island Institute, 129 S.Ct. 1142, 1153 (2009) 

(supplementation of the record is not permitted “after the trial is over, judgment 

has been entered, and a notice of appeal has been filed”) (emphasis in original). 

 In addition, to grant a post-trial or post-decision motion to supplement the 

record in this case would deprive plaintiffs of a timely - or indeed any - remedy for 

the violation of their voting rights.  Any intervening election while the case was on 

appeal or on petition for a writ of certiorari would result in the case being sent back 

to the trial court for further analysis.  It would mean the filing of additional expert 

reports, the taking of additional depositions of experts and Board members, and 

followed by an additional trial before the district court.  This process, including 

subsequent appeals, would take years, only to be repeated following every election 

for the School Board.  As a consequence, this litigation would never be resolved, 

nor the Section 2 violation remedied.  Such a result would undermine the 

fundamental purposes of the Voting Rights Act, which is to provide a full, 

complete, and timely remedy for a Section 2 violation.  S.Rep. No. 417 at 31; 
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McGhee v. Granville County, 860 F.2d 110, 118 (4th Cir. 1988); Hines v. Mayor 

and Town Council of Ahoskie, 998 F.2d 1266, 1273 (4th Cir. 1993); Briscoe v. 

Bell, 432 U.S. 404, 410 (1977) (the Voting Rights Act “implements Congress’ 

intention to eradicate the blight of voting discrimination with all possible speed”).  

CONCLUSION 

 Plaintiffs respectfully request the Court to affirm the decision of the district 

court and remand the case for implementation of a prompt and complete remedy 

for the Section 2 violation. 

      Respectfully submitted, 

     /s/M. Laughlin McDonald 
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