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CONSTITUTIONAL PROVISIONS, STATUTES, AND REGULATIONS UPON 

WHICH PLAINTIFFS RELY 
 
Article I, § 22 of the Alaska Constitution provides: 
 

The right of the people to privacy is recognized and shall not be infringed.  
The legislature shall implement this section. 

 
AS 11.71.060 provides: 
 

Misconduct involving a controlled substance in the sixth degree. 
 

(a) Except as authorized in AS 17.30, a person commits the crime of 
misconduct involving a controlled substance in the sixth degree if the 
person 

(1) uses or displays any amount of a schedule VIA controlled 
substance; 
(2) possesses one or more preparations, compounds, mixtures, or 
substances of an aggregate weight of less than one ounce containing 
a schedule VIA controlled substance; or 
(3) refuses entry into a premise for an inspection authorized under 
AS 17.30. 

(b) Misconduct involving a controlled substance in the sixth degree is a 
class B misdemeanor. 

 
64 Federal Register 35928-01 provides, in summary form: 
 

Dronabinol is the United States Adopted Name for [THC], which is 
believed to be the major psychoactive component of Cannibas sativa L. 
(marijuana).  On May 31, 1985, FDA approved for marketing the product 
Marinol—which contains synthetic dronabinol in sesame oil and 
encapsulated in soft gelatin capsules . . . . 

 
“[T]he Deputy Administrator of the DEA concludes that Marinol should be 
transferred from schedule II to schedule III. 
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COUNTER-STATEMENT OF ISSUES PREVENTED FOR REVIEW 

 
1. Should this Court adhere to its own constitutional precedent under the 

doctrine of stare decisis where the State has failed to meet its heavy 

threshold burden to demonstrate that this Court should abandon that 

precedent? 

2. Can Alaska courts independently review legislative findings of fact where 

the legislature made those findings to re-enact a statutory provision that this 

Court previously held violated Alaskans’ constitutional right to privacy? 

3. If the State has met its heavy burden to re-visit the landmark ruling in Ravin 

v. State, 537 P.2d 494 (Alaska 1975), should the Court remand for a trial 

when there are contested factual issues regarding the alleged harm of 

marijuana? 

 

STATEMENT OF THE CASE 

I. Ravin Struck Down a State Statute That Violated Privacy Rights By 
Criminalizing the Adult Possession of Small Amounts of Marijuana in 
the Home. 

 
The history of the present action represents the culmination of an 

unflagging attempt by former Governor Frank H. Murkowski and the Attorney 

General’s office to strip the constitutional right recognized in Ravin v. State, 537 

P.2d 494, 504 (Alaska 1975).  In 1975, this Court held that Article I, section 22 of 

the Alaska Constitution (“Privacy Clause”) grants a right to privacy that prohibits 
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the criminalization of “possession and ingestion of substances such as marijuana 

in a purely personal, non-commercial context” by adults in the home.  Ravin, 537 

P.2d at 504. 

The Ravin Court began its holding with an explication of the fundamental 

right to privacy enshrined in the Alaska Constitution: 

If there is any area of human activity to which a right to privacy 
pertains more than any other, it is the home. . . . In Alaska we have 
also recognized the distinctive nature of the home as a place where 
the individual’s privacy receives special protection. . . . The privacy 
amendment to the Alaska Constitution was intended to give 
recognition and protection to the home.  Such a reading is consonant 
with the character of life in Alaska.  Our territory and now state has 
traditionally been the home of people who prize their individuality 
and who have chosen to settle or to continue living here in order to 
achieve a measure of control over their own lifestyles which is now 
virtually unattainable in many of our sister states.   
 

537 P.2d at 503; see generally id. at 504 (“Privacy in the home is a fundamental 

right.”).  Disclaiming any per se right to possess marijuana under the Privacy 

Clause, id. at 502, the Court nonetheless set forth a demanding test for the State to 

satisfy where it wishes to violate the sanctity of the home solely because an adult 

possesses a small amount of marijuana: 

The privacy of the individual’s home cannot be breached absent a 
persuasive showing of a close and substantial relationship of the 
intrusion to a legitimate governmental interest.  Here, mere 
scientific doubts will not suffice.  The state must demonstrate a 
need based on proof that the public health or welfare will in fact 
suffer if the controls are not applied. 
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Id. at 511 (emphasis added).1  To summarize the Ravin Court standard: The State 

cannot extend its prohibition of marijuana possession into the home unless it can 

scientifically prove—and not just raise doubts—that public health and welfare 

“will in fact suffer if the controls [are] not applied.” Id. at 511. 

 Finally, this Court reviewed the evidence and concluded that the State did 

not demonstrate a close and substantial relationship between regulation of 

marijuana possession in the home and the State’s legitimate interest in public 

health and well-being.  Id. at 504-08.  More specifically, the Court ruled that the 

State could not prove that a small amount of marijuana, while harmful, would “in 

fact” cause a public-health problem if the State did not regulate its possession by 

adults in the home.  Id. at 509-11.  The Ravin Court reached this conclusion by, in 

part, comparing the health effects of marijuana use with the use of alcohol, 

barbiturates, and amphetamines.  Id. at 509-10. (“It appears that effects of 

marijuana on the individual are not serious enough to justify widespread concern, 

at least as compared with the far more dangerous effects of alcohol, barbiturates 

and amphetamines.”).  Accordingly, the Court struck down the extant marijuana 

possession law.  Id. at 511. 

                                                 
1  The State does not contest the foundational and robust understanding of the 
right to privacy, as discussed in Ravin.  Nor does it challenge the demanding test 
provided by the Ravin Court for assessing when the State may invade one’s home 
because the adult occupant possesses a particular substance.  This case, therefore, 
begins with an important, agreed-upon baseline—the standard, outlined above, 
that the State must satisfy before it can re-criminalize the possession of small 
amounts of marijuana by adults in the home. 
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II. Noy and Mahle: The State’s First and Second Attempts to 
Recriminalize the Statute Struck Down in Ravin. 

 
In 1990, a new law, codified at AS 11.71.060(a)(1), again made it a crime 

to possess a small amount of marijuana in the privacy of one’s home.  Noy v. 

State, 83 P.3d 538 (Alaska Ct. App. 2003).  However, in 2003, the Alaska Court of 

Appeals held this section unconstitutional pursuant to Ravin, invalidating the 

statute to the extent it criminalized possession of under four ounces of marijuana 

by adults in their homes.  Id. at 542-43.  This Court, in an order less than three 

years old, denied the State’s petition for review [App. 19],2 despite the State’s 

having filed voluminous evidence that purportedly demonstrated the harm of 

marijuana use—evidence virtually identical to that which the State resubmits in 

the action at bar [App. 1-13]. 

The State attempted a second bite at overturning Ravin in 2005, in State v. 

Mahle, Case No. 3AN-SOO-8212 CR (Superior Court, Third Judicial District at 

Anchorage).  [App. 16-18.]  After law enforcement officers seized marijuana from 

Mahle’s house, he moved to suppress the evidence in light of Ravin. [App. 16.]  In 

response, the State “requested an evidentiary hearing to show sufficient 

justification for the criminalization of the possession [of] any amount of 

marijuana, regardless of where it occurs.” [App. 16 (“The State’s apparent 
                                                 
2  Appellees will refer to citations to the Appendix as “APP,” followed by a 
corresponding page number in the lower left-hand corner of the page.  All pages of 
the Appendix are appended to this brief. 
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rationale is that if it establishes this proof then this court is not bound to follow 

Ravin.”).]  Granting the suppression motion, the court rejected “the State’s desire 

to re-litigate an issue decided thirty years ago.”  [App. 18.]  The State did not 

appeal that ruling. 

 
III. The State, For the Third Time, Seeks to Re-Criminalize The Conduct 

Ravin Recognized as Protected Under the Alaska Constitution. 
 

On January 21, 2005, Governor Murkowski introduced Senate Bill 74 and 

House Bill 96, each accompanied by a letter from the Governor to the Legislature.  

[Exc. 503-505; Exc. 539-550.]3  In the letter, Governor Murkowski urged the 

Legislature to find that marijuana was harmful, and, inviting a showdown with this 

Court, complained that “the Alaska Supreme Court has shown an unwillingness to 

reconsider the latest scientific evidence on the harmful effects of marijuana.”4  

[Exc. 504, Exc. 540.]  To this end, the Governor did not just urge the legislature to 

hold hearings and make findings regarding the safety of marijuana, but rather to 

make a series of detailed, pre-determined findings that marijuana is harmful to 

human health.  [Exc. 503-504; Exc. 539-440.]  

                                                 
3  Appellees will refer to citations to Appellees’ Excerpt of Record as “Exc.,” 
followed by a corresponding page number in the lower left-hand corner of the 
page.   
   
4  Along the same lines, the Attorney General stated that these bills were 
intended to overrule Ravin.  [Exc. 865 (“[I]t’s important that the courts overrule 
th[is] prior decision[].”).] 
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The Bills were referred to the Senate HES Committee and to the Senate and 

House Judiciary and Finance Committees, which, pursuant to the Governor’s 

request, agreed to adopt pre-hearing findings presupposing that marijuana is 

harmful to human health.  [Exc. 507-510; Exc. 543-550.]  In March and April 

2005, the Senate and House held public hearings and received documentary and 

testimonial evidence from proponents and opponents of the bills.  [Exc. 511-538; 

Exc. 550-618.]  The legislature granted significantly less time overall for 

testimony than was permitted in Ravin, and, even within this shortened timeframe, 

allowed proponents of the bill fifty percent (50%) more time than opponents of the 

bill.  [Exc. 439-440 (Plaintiffs’-Appellees’ uncontested statement of undisputed 

facts); see also, e.g., Exc. 623 (explaining that the House Judiciary Committee 

could not “possibly come to a well-rounded decision” on its “abbreviated 

schedule”); Exc. 456 (“Given the extremely short time allotted for the Alaska 

legislative hearings which led to the enactment of this new marijuana law, there is 

no way I or any other expert witness could thoroughly respond to the erroneous 

‘findings.’”); Exc. 484 (“[T]he ‘findings’ were written in advance; inadequate time 

was permitted for testimony or rebuttal . . . .”); Exc. 469-475 (comparing the 

cursory testimony allowed by the legislature with the generous time allowed for 

testimony in Ravin); see especially Exc. 470 (“I came away from [testifying before 

the Legislature] with the conviction that we were participating in a pro forma 

appearance, one calculated so that the Legislature could appear to have conducted 

a fair explication of both sides of this contentious legislation.”).] 
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Opponents of the Bill presented the Legislature with thousands of pages of 

written evidence and oral testimony from independent, expert scientists.  [See, 

e.g., Exc. 629-654; Exc. 655-657; Exc. 716-726; Exc. 729-743; Exc. 749-764; 

Exc. 770-790; see also Exc. 620 (“The State’s witnesses could not be called 

objective observers.  Those directly involved in implementing an administration’s 

policies cannot evaluate those policies impartially.  Evaluators should be 

independent academics.”); Exc. 796 (“[T]he authors of this bill play fast and loose 

with the facts.”).]  The following facts, presented to the Legislature and 

established in the court below, are, among other facts, uncontested by the state: 

(1) marijuana was harmful in 1975; 
(2) marijuana today, as in 1975, is less dangerous than cigarettes and 

alcohol; 
(3) marijuana testing in the 1970s under-reports the THC levels of 

marijuana then in circulation; 
(4) higher marijuana potency means that individuals smoke less, not that 

they use a greater total amount of marijuana; 
(5) the rates of marijuana use by teenagers is lower now than in 1975; 
(6) the prevalence of marijuana use among children is less than the 

prevalence of alcohol use among children; 
(7) marijuana does not have a deleterious effect on the chromosomal 

structure of users; 
(8) marijuana does not have a deleterious effect on testosterone levels in the 

body; 
(9) many individuals in treatment for substance abuse are there because of 

court order or as a means to avoid incarceration, not because of an 
addiction to marijuana; 

(10) marijuana is significantly less likely to induce dependence than opiates, 
stimulants, alcohol and tobacco; 

(11) marijuana has been used effectively to treat nausea, appetite loss, pain 
and anxiety. 

 
[Exc. 440-443.] 
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Governor Murkowski’s 2005 Bill failed to garner a sufficient number of 

votes in the House.  [Exc. 414-415.]  As a result, the following year the Senate 

attempted to end-run the House’s opposition to the measure by adding the 

marijuana amendments to HB 149, a bill concerning methamphetamine already 

approved by the House.  [Exc. 415.]  Despite the opportunity for political cover 

behind this methamphetamine legislation, the House refused to accept the 

amendments, and, on April 19, 2006, voted to send them back to committee.  [Id.] 

Governor Murkowski attacked the House’s decision and levied intense 

pressure on House members to pass his bill.  [Id.]  As a result of this pressure, the 

House rescinded its vote of April 19, 2006, and, on May 5, 2006, approved the 

marijuana amendment as an add-on to the House methamphetamine legislation.  

[Id.]   

HB 149, materially identical to the laws ruled unconstitutional in Ravin and 

Noy, amended AS 11.71.050(a) and AS 11.71.060(a) to criminalize adults’ 

possession of small amounts of marijuana in the home, subjecting tens of 

thousands of Alaskans to criminal sanctions.  AS 11.71.050(a); AS 11.71.060(a).   

Two anonymous plaintiffs and the ACLU of Alaska filed suit in Juneau 

Superior Court seeking a declaratory judgment and injunction enjoining the 

enforcement of the re-enacted marijuana provisions.  [Exc. 410-420.]  Plaintiffs-

Appellants moved for summary judgment, arguing that the new provisions were 

unconstitutional under Ravin and that the superior court was bound by that 

decision.  [Exc. 371-409; see also Exc. 433 n.1 (noting that, at the Superior 
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Court’s suggestion, Plaintiffs’-Appellees’ motion for a temporary restraining order 

and preliminary injunction could be construed as a motion for summary 

judgment).]  In support of this motion, Plaintiffs-Appellants submitted a 

“statement of undisputed facts” and a “statement of disputed facts” [Exc. 436-444; 

Exc. 445-453], neither of which has been challenged by the State.   

On July 10, 2006, the superior court issued an order and opinion, agreeing 

with Plaintiffs-Appellees that (1) it was bound by Ravin, and (2) the decision 

whether it should engage in a review of the evidence concerning marijuana “for 

the purpose of reversing Ravin is uniquely within the province of the Alaska 

Supreme Court.”  [Exc. 421-432; see especially Exc. 431.]  The State has appealed 

this order. 

 

STANDARDS OF REVIEW 

 This Court reviews a grant of summary judgment de novo, Alaska Nat’l Ins. 

Co. v. Northwest Cedar Structures, Inc., -- P.3d --, 2007 WL 706750, at *1 

(Alaska Mar. 9, 2007), and will reverse an order granting summary judgment only 

if material facts are in dispute, Harrold v. Artwohl, 132 P.3d 276, 281 (Alaska 

2006).   
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SUMMARY OF ARGUMENT 
 

 This Court’s thirty-two-year-old ruling in Ravin has stood the test of time 

and, out of respect for adult Alaskans’ privacy rights, should not be overturned.  

Ravin was based on a now-entrenched, robust understanding of the right to privacy 

and on a still-correct understanding of the minimal harms of marijuana.  

Accordingly, the Court should affirm the lower court’s rejection of the State’s 

attempt to reverse Ravin. 

 The State’s argument for reversing Ravin is premised upon two incorrect 

contentions: First, that marijuana has changed considerably since Ravin issued. 

Second, that the State can use legislative findings to eliminate a constitutional 

right and expect those findings to be insulated from judicial review, thus paving 

the way for the Legislature to overturn—by simple majority—many of this 

Court’s constitutional rulings.  The State makes the first assertion even though the 

vast majority of marijuana research undermines the State’s contention and even 

though Ravin has not caused public-health problems in Alaska.  Indeed, marijuana 

today, as in 1975, continues to be the least harmful of all intoxicants—certainly 

less harmful than alcohol or tobacco. 

 Accordingly, the State has failed to satisfy its heavy burden to demonstrate 

that Ravin should be overturned.  However, if this Court were inclined to revisit 

Ravin, it should remand for a trial to assess the actual harm, or lack thereof, caused 

by marijuana.  The full adversarial process of a trial, including cross-examination, 

would pierce the State’s political posturing to reveal the spurious nature of its 
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evidence.  The evidence that would be presented at trial would demonstrate the 

relative harmlessness of marijuana and make it clear that adult Alaskans’ 

constitutionally-guaranteed right to privacy in the home—and this Court’s well-

reasoned Ravin opinion—should not be disturbed.   

 
ARGUMENT 

 
I. THE TRIAL COURT’S RULING SHOULD BE AFFIRMED 

BECAUSE THE STATE HAS NOT SATISFIED ITS DEMANDING 
BURDEN FOR THIS COURT TO OVERRULE ITS PRECEDENT. 

 
The State’s argument rests entirely on urging this Court to take the drastic 

step of overturning Ravin, long-standing precedent recognizing a constitutional 

right.5  Yet in its 56 pages of briefing to this Court, the State never once mentions 

the magnitude of this request or discusses the demanding standard the State must 

satisfy in order for this Court to depart from the venerable tradition of stare 

decisis.   

Instead of discussing how it has met the rigorous stare decisis standard, the 

State expends significant effort to hide the Legislature’s fact-finding regarding 

marijuana behind an impenetrable wall of deference—thus seeking to supplant this 

Court’s precedent with a legislative majority’s interpretation of the Constitution.  

However, legislatively-found facts are not accorded supreme deference when they 

support a law stripping a recognized constitutional right.   
                                                 
5  As noted previously, the State has been clear that the legislature passed the 
challenged statutes for the purpose of overruling Ravin.  See supra p. 5 n.4 (citing 
Exc. 865). 
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Even a cursory review of the actual facts reveals that the State has not met 

the dual-pronged stare-decisis standard for overturning an opinion of this Court.  

Because the State has not satisfied its heavy burden under either prong, let alone 

both prongs of that standard, Ravin should be affirmed and the challenged statutes 

held unconstitutional.   

 
A. This Court Can Overrule Its Prior Precedent Only When It is “Clearly 

Convinced” that Conditions Have Changed And More Good Than Harm 
Would Result From Rejecting Its Case Law. 

 
 The backbone of our legal system is the concept of stare decisis: abiding by 

and adhering to prior decisions.  Pratt & Whitney Canada, Inc. v. Sheehan, 852 

P.2d 1173, 1175 (Alaska 1993).  The doctrine is rooted in three unobjectionable 

principles that have direct application to the case at bar.  First, stare decisis 

provides certainty and finality, giving notice to all who enter the State of their 

rights.  Moragne v. States Marine Lines, Inc., 398 U.S. 375, 403 (1970).  Second, 

this doctrine protects the integrity and efficiency of the judicial system.  Thomas v. 

Anchorage Equal Rights Comm’n, 102 P.3d 937, 943 (Alaska 2004) (quoting 

Pratt, 852 P.2d at 1175).  Lastly, it ensures that constitutional rights are not 

sacrificed at the altar of political whim.  Bush v. Vera, 517 U.S. 952, 985 (1996) 

(“Our legitimacy requires, above all, that we adhere to stare decisis, especially in 

such sensitive political contexts . . . where partisan controversy abounds.”). 

 The importance of stare decisis—to the State’s judiciary and its residents 

alike—is the reason that parties seeking reversal of precedent must clear an 
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exceedingly high hurdle. This Court “do[es] not lightly overrule [its] past 

decisions,” State v. Dunlop, 721 P.2d 604, 610 (Alaska 1986), and “a party raising 

a claim controlled by an existing decision bears a heavy threshold burden of 

showing compelling reasons for reconsidering the prior ruling,” Thomas, 102 P.3d 

at 943. 

 To that end, this Court has articulated a demanding, two-pronged test for 

determining whether it will reverse its precedent: (1) “the rule was originally 

erroneous or is no longer sound because of changed conditions,” and (2) “more 

good than harm would result from a departure from precedent.” Id. (quoting State, 

Commercial Fisheries Entry Comm'n v. Carlson, 65 P.3d 851, 859 (Alaska 2003)) 

(emphasis added) (quotation marks omitted); accord Alaska Railroad Corp. v. 

Native Village of Eklutna, 142 P.3d 1192, 1201 (Alaska 2006); State v. Semancik, 

99 P.3d 538, 540 (Alaska 2004) (quoting State v. Fremgen, 914 P.2d 1244, 1245 

(Alaska 1996)).  Moreover, this Court will not reverse its precedent when it 

believes a party more likely than not has satisfied this standard; rather, this Court 

must be “clearly convinced” that the party has met both prongs of the standard.  

Thomas, 102 P.2d at 943; see also, e.g., Lawson v. Lawson, 108 P.3d 883, 887-88 

(Alaska 2005) (applying both prongs of the stare-decisis standard to a prior 

opinion permitting judicial promulgation of child-support rules, and declining to 

overrule that decision). 
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B. THE STATE CANNOT DO AN END-RUN AROUND STARE DECISIS 
BY DEMANDING DEFERENCE TO THE LEGISLATURE’S FACTUAL 
FINDINGS, WHERE THOSE FACTS WERE FOUND FOR THE 
PURPOSE OF SUPPORTING LEGISLATION INTENDED TO STRIP 
AN EXISTING CONSTITUTIONAL RIGHT. 

 
 In a maneuver that would empower the legislature to cast aside the 

principles and withstand the safeguards of stare decisis, the State has sought to 

impose a set of legislative “findings” relating to marijuana and to insulate these 

facts from judicial review.  The State argues that, with the Legislature’s factual 

pronouncements prohibited from meaningful review, the factual basis for Ravin 

has been undermined and this Court should erase Ravin from the books.  However, 

the premise of the State’s argument—that this Court cannot engage in a skeptical 

review of the legislature’s findings—is contrary to precedent, respect for the 

Constitution, and the very notion of an independent judiciary.  

 Under the rubric of deference to legislative fact-finding, the State’s 

argument starts—and nearly ends—with its erroneous and dangerous contention 

that this Court must defer to the Legislature’s findings concerning the challenged 

statute.  This Court must be highly skeptical where the Legislature seeks, through 

legislative findings, to overturn an opinion from this Court finding a constitutional 

right.  When legislative findings not only threaten a constitutional right, but also 

function to reverse a decision of this Court delimiting the scope of that right, the 

Court may not accord deference to such factual findings.  Rather, under such 

unique circumstances, the judiciary should employ an independent and searching 

review of those findings.  For at stake are both an already-declared constitutional 
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right and the ability of the judiciary to interpret the Constitution independently.  

Fortunately for Alaskans and the judiciary, the exceedingly deferential lens 

through which the State urges this Court to review the challenged legislation is, 

and must be, wrong. 

 
1. The Court Owes No Deference to Legislative Findings Where The 

Legislature Enacts a Statute For the Purpose of Overturning 
Supreme Court Precedent That Has Established a Constitutional 
Right. 

 
The need for skeptical review of legislative facts is at its zenith where the 

Legislature re-enacts a statute that this Court already has ruled unconstitutional.  

In the case at bar, the Legislature found facts for the purpose of overturning an 

opinion of this Court recognizing a constitutional right.  The Legislature’s “fact-

finding” in this unusual situation is entitled to no deference at all.     

When the Legislature is displeased with an opinion from this Court 

regarding a constitutional right, it has two options: (1) Respect the opinion of this 

Court, or (2) amend the constitution.  It cannot, however, enact legislation by 

majority vote to overturn this Court’s constitutional precedent.  Yet this is exactly 

what the Legislature did in enacting the challenged statutes.  The legislative facts 

are thus deserving of extra skepticism; not only is a constitutional right at stake, 

but the exact scope of that right already has been pronounced by a constitutional 

opinion of this Court.   

Courts should be skeptical when a legislature selectively collects facts in 

order to re-enact a statutory provision previously held unconstitutional.  See 
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Dickerson v. United States, 530 U.S. 428, 437 (2000) (“Congress may not 

legislatively supersede our [constitutional] decisions.”); City of Boerne v. Flores, 

521 U.S. 507, 536 (1997) (“When the political branches of the Government act 

against the background of a judicial interpretation of the Constitution already 

issued, it must be understood that in later cases and controversies, the Court will 

treat its precedents with the respect due them . . . .”).  In the present case, the 

Legislature passed the challenged statutes to circumvent the constitutional rule 

established in Ravin (and reiterated in Noy) that Article I, section 22 of the 

Constitution “encompasses the possession and ingestion of substances such as 

marijuana in a purely personal, non-commercial context in the home,” Ravin, 537 

P.2d at 504; accord Noy, 83 P.3d at 542-43.  [See Exc. 865 (bulletin from Attorney 

General regarding the challenged statutes, stating that “it’s important the courts 

overrule these prior decisions”); Exc. 504; Exc. 540.]  This Court owes no 

deference to the Legislature’s pre-ordained factual findings that attempt to reverse 

a constitutional ruling. 

The State hopes that this Court will uphold the disputed legislation as if the 

Legislature had written it on a blank slate.  Indeed, this case would be very 

different had the Legislature enacted a statute not directly inconsistent with an 

opinion of this Court.  Under such circumstances, as Ravin mentions in a footnote 

that the State cites repeatedly, this Court may sometimes owe a degree of 

deference to the Legislature.  Ravin, 537 P.2d at 505 n.44.  This deference, 
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however, is inapplicable once the Court has recognized a constitutional right that 

the Legislature then attempts to strip through legislation.  See supra (citing, inter 

alia, Dickerson, 530 U.S. at 437; City of Boerne, 521 U.S. at 536).  Indeed, the 

cases cited as support in this footnote in Ravin did not involve deference to 

legislative facts employed to overturn a clear constitutional right.  See Ravin, 537 

P.2d at 505 n.44 (citing cases).6

Far more unusual is the circumstance present here, where the State has 

repeatedly sought to overturn settled judicial precedent based on assertions of 

changed circumstance.  Alaska’s courts have rejected two previous attempts by the 

State to re-enact the law struck down in Ravin—a criminal restriction violating 

Alaskans’ privacy rights.  The State’s present third bite at the apple should be 

viewed with utmost skepticism. 

Unsurprisingly, the State has not cited a case for the proposition that 

deference is accorded legislative facts where those facts function to prop up the 

                                                 
6  The State’s contention that separation-of-powers principles require 
deference to legislative findings puts the cart before the horse.  Separation of 
powers requires that the judiciary interpret the Constitution, and that the judiciary 
independently review facts relevant to that determination.  See Ravin, 537 P.2d at 
505; State v. Erickson, 574 P.2d 1, 4-7 (Alaska 1978).  As the Ravin Court 
recognized, it is the judiciary’s role to review evidence independently and 
determine whether the government has met its “substantial burden” of 
demonstrating a significant interest sufficient to justify infringement of a 
constitutional right. Ravin, 537 P.2d at 504. Indeed, this Court’s responsibility to 
engage in a searching review of all relevant evidence is at its apex where the 
Legislature’s justification for re-enacting an unconstitutional statute is based upon 
purported new evidence. See City of Boerne, 521 U.S. at 518-19. 
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exact same law this Court previously has held violates a constitutional right.  

Indeed, Appellees know of no example in Alaska where the Legislature has held 

hearings on whether to strip a constitutional right via legislation, let alone where 

the Legislature has actually enacted a statute retracting the right in the face of this 

Court’s precedent.   

In sum, this Court owes no deference whatsoever to purported facts 

employed to re-enact a statute this Court already has struck down.  Legislative 

fact-finding cannot be wielded as a battering ram to obliterate constitutional 

protections. 

 
2. The Deference-Friendly Cases Cited By the State Do Not Involve 

Legislative Attempts to Reverse a Constitutional Opinion of This 
Court. 

  
In the absence of case law affording deference to the Legislature’s fact-

finding seeking to reverse Supreme Court precedent, the State invokes cases that 

reviewed legislation of a far different sort.  For instance, Ault v. Alaska State 

Mortgage Association, 387 P.2d 698, 701 (Alaska 1963), involved deference to 

legislative findings about the need to create an administrative agency.  That the 

Court did not rigorously question this legislative act is not surprising: No court 

since the New Deal has seriously impeded the legislature’s ability to create 

government agencies.  Indeed, the plaintiffs in Ault did not even challenge the 

validity of the legislature’s findings.  Id. at 700-01.   
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The State also clings for support upon the similarly inapposite cases of 

Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622 (1994) (“Turner I”), 

Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180 (1997) (“Turner II”) 

(collectively, “Turner”), and State v. Alaska Civil Liberties Union, 978 P.2d 597 

(Alaska 1999) (“AkCLU”).  Turner and AkCLU, like Ault, did not involve 

legislative fact-finding in support of a statute materially identical to one previously 

struck down by this Court as unconstitutional.  As discussed above, see supra pp. 

15-18, no deference is owed to legislative fact-finding that attempts to overturn an 

opinion of this Court. 

Furthermore, this Court’s Ravin standard is, by its own terms, not amenable 

to deference, unlike the scenarios in Turner and AkCLU.  In Turner, for example, 

Congress enacted legislation that required the carriage of local broadcast television 

stations by cable television systems due to the relative market positions of cable 

operators, consumers, and video programmers.  Turner I, 512 U.S. at 633-34.  In 

light of this economic situation and Congress’ prediction of the economic future 

for cable operators, Congress determined that, in the absence of the statute it 

eventually enacted, there was a “substantial likelihood that . . . additional local 

broadcast signals will be deleted, repositioned, or not carried.”  Id. at 634.  In that 

regulatory environment, the Supreme Court, unlike Congress, was not situated “to 
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make predictive judgments when enacting nationwide regulatory policy.”  Turner 

II, 520 U.S. at 196.7

In contrast, the State here was legislating in light of two standards that do 

not call for the “predictive judgments” attendant to the enactment of regulatory 

policy.  First, a ruling in favor of the State would require reversing Ravin, and, as 

discussed above, this Court will dispense with its precedent only when it is 

“clearly convinced” that the State has met a “heavy threshold burden.”  Thomas, 

102 P.3d at 943 (emphasis added); see also supra pp. 12-13.  Second, Ravin itself 

provides a standard for State intrusion into the home that does not allow the 

legislature to act on mere “predictive judgments;” the legislature can enact the 

challenged statutes only if it can “demonstrate a need based on proof that the 

public health or welfare will in fact suffer” absent the legislation.  537 P.2d at 511 

(adding that “mere scientific doubts will not suffice”) (emphasis added).8  In sum, 

the State has a tall hurdle to clear: “Clearly convincing” the Court by a proof-

based, not doubt-based, demonstration that public health “will in fact suffer” 
                                                 
7  Similarly, the statutes challenged in AkCLU, which limited campaign 
contributions and expenditures for state and local elections, 978 P.2d at 600, are 
classic examples of the legislature making predictive judgments about regulatory 
policy.  After all, the Legislature enacted these statutes out of “concern about the 
effect of undue influence on the work of government.”  Id. 
  
8  This standard of “need based on proof” that public health “will in fact 
suffer” stands in stark contrast to the deference-based standard upon which the 
legislature enacted the challenged statutes in AkCLU.  See supra 20 n.7.  In 
AkCLU, the State acted pursuant to, not contrary to, a Supreme Court opinion that 
allowed for such legislation whenever the State perceived a mere “threat of 
corruption” or “appearance of corruption.”  978 P.2d at 602. 
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absent the challenged statutes.  This standard, combined with the Legislature’s 

abnormal attempt to overturn this Court’s precedent, does not contemplate the 

deference afforded in Turner, AkCLU, or any other case cited by the State.9

Finally, neither Turner nor AkCLU implicates the sacred right to privacy 

explicitly enumerated in the Alaska Constitution and recognized by this Court.  

Only ten years ago, this Court rejected a claim that the Legislature could, through 

the enactment of a statute, limit the right to privacy.  In Valley Hospital 

Association v. Mat-Su Coalition for Choice, 948 P.2d 963 (Alaska 1997), this 

Court held that hospitals violated the Constitution’s Privacy Clause when they 

implemented policies prohibiting elective abortions.  In so holding, the Court 

rejected the hospitals’ argument that they could decline to perform abortions 

                                                 
9  Turner provided that the challenged law in question would be upheld if the 
Legislature’s supporting factual findings were “reasonable inferences based on 
substantial evidence.”  Turner I, 512 U.S. at 666.  Although deferential, this is not 
a toothless standard, and the Turner Court still engaged in a thorough review of 
the evidence presented by the parties.  See Turner II, 520 U.S. at 196-224 
(reviewing the evidence); Sable Commc’ns of Cal., Inc. v. FCC, 492 U.S. 115, 129 
(1989) (not allowing legislative findings to “foreclose [this Court’s] independent 
judgment of the facts bearing on an issue of constitutional law”); Landmark 
Commc’ns, Inc. v. Virginia, 435 U.S. 829, 843 (1978) (“Deference to a legislative 
finding cannot limit judicial inquiry when First Amendment rights are at stake.”); 
see also Ashcroft v. Free Speech Coal., 535 U.S. 234, 241, 253-54 (2002) 
(invalidating a ban on virtual child pornography despite explicit congressional 
findings that such pornography increases sexual exploitation of children); United 
States v. Morrison, 529 U.S. 598, 614 (2000) (invalidating part of Violence 
Against Women Act because of the lack of nexus to interstate commerce, 
notwithstanding extensive congressional findings on economic impact of gender-
motivated violence).  While the Turner standard is inapplicable to the case at bar, 
the Legislature’s factual findings were not, in any event, “reasonable inferences 
based on substantial evidence.”  See infra pp. 27-51. 
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because the Legislature had passed a law permitting them to do so.  Id. at 971-72 

(citing AS 18.16.010(b)).  This Court stated: “[W]e cannot defer to the 

legislature when infringement of a constitutional right results from legislative 

action. . . . [C]onstitutional rights cannot be allowed to yield simply because of 

disagreement with them.”  Id. at 972 (internal quotation marks omitted) 

(emphasis added). 

 Even more recently, this Court quoted Valley Hospital and reiterated that 

the Legislature may not freely ignore the Privacy Clause when it enacts a statute.  

See State v. Planned Parenthood of Alaska, 35 P.3d 30 (Alaska 2001).  Assessing 

a Privacy-Clause challenge to a state law prohibiting minors from having an 

abortion without receiving parental consent or judicial authorization, this Court 

expressed serious reservations about the Legislature’s incursion into Alaskans’ 

right to privacy:  

The State would thus have us nullify almost three decades of case 
law enforcing Alaska’s constitutional guarantee of privacy.  For the 
state reads [the Privacy Clause], now almost thirty years old, as 
having virtually no meaning yet; and in the state’s view, the 
judiciary is hamstrung from making anything of it.  To adopt this 
position would necessarily reduce the privacy clause from a 
basic guarantee of personal freedom to a mere legislative 
option—a possible protection that each legislature would be free 
to adopt, alter, or even abrogate. 
 

Id. at 36 (emphasis added).  This language is as true today as it was six years ago; 

the State, urging complete deference to the legislative findings that purportedly 

support the challenged law, is asking for a blank check to reject the Privacy Clause 

at its whim.   
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More specifically, the State seeks a ruling that would allow it to 

legislatively overrule an opinion of this Court that struck down the exact statute 

that the Legislature has now re-codified.  This Court would abdicate its judicial 

duty to “say what the law is,” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 

(1803), were it to permit the State’s shibboleth of legislative deference to 

effectively insulate from review facts “found” in order to support the enactment of 

a statute previously held unconstitutional.  The State’s cases provide no support 

for this proposition, and the State’s facts should not be accorded any deference. 

 
3. Permitting the Deferential Review Urged by the State Could Spell 

the End of Numerous Constitutional Rights and Allow the 
Legislature—Not this Court—to Interpret the Constitution. 

 
Adopting the State’s deferential standard in this case would set the stage for 

the legislative dismantling of numerous constitutional rights.  If this Court were to 

defer to the Legislature’s findings in the present case, the Court would be putting 

its imprimatur on the Legislature’s ability to reverse—without meaningful judicial 

oversight—many of this Court’s constitutional opinions. Cf. Landmark Commc’ns, 

435 U.S. at 844 (“Were it otherwise, the scope of [rights] . . . would be subject to 

legislative definition and the function of the [Constitution] as a check on 

legislative power would be nullified.”).  

Much of this Court’s constitutional jurisprudence rests, at least in part, on 

factual findings—assessments of the extent of an asserted governmental need, the 

gravity of a particular intrusion, and numerous other judgments necessary to 
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define the scope of constitutional rights.  According to the State, the Legislature is 

able to revisit such findings and then insulate them from meaningful judicial 

review, thus threatening the vitality of this Court’s holdings in dozens of cases.  

For example, in State v. Glass, 583 P.2d 872, 880 (Alaska 1978), this Court held 

that society recognizes as reasonable “the expectation that one’s conversations will 

not be secretly recorded or broadcast.”  Id.  In so holding, this Court emphasized 

that such recorded conversations differ from non-recorded conversations because, 

“[f]or generations, . . . society has countenanced the repetition of private 

[unrecorded] conversations,” whereas “use of surreptitious electronic devices to 

broadcast or record conversations, . . . is a development of recent vintage.”  Id.  If 

the Legislature were to pass a new law allowing surreptitious recording, finding as 

“fact” that decades of exposure to electronics have eliminated any societal 

expectation of privacy from secret electronic evidence-gathering, the State’s 

position would demand that this Court discard Glass without independent review 

of the Legislature’s findings.  Such a requirement would flout separation-of-

powers principles and turn this Court’s rulings, and the Constitution’s Privacy 

Clause, into mere legislative options. 

The State’s position would also make vulnerable this Court’s holding in 

Woods & Rohde, Inc. v. State, Dept. of Labor, 565 P.2d 138 (Alaska 1977).  

There, this Court held that employers’ refusal to allow unannounced government 

inspections of their workplaces is protected by the Privacy Clause. See id. at 151. 
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This Court based its holding, in part, on the ground that employers’ “expectation 

of privacy is one that society is prepared to recognize as reasonable.”  Id.  As in 

the case at bar, the Legislature could attempt to overturn Woods by re-enacting 

statutory inspection provisions based on “fact-finding” purportedly demonstrating 

that Alaskans no longer view workplace-entry by compliance officers as 

unreasonable.   

Similarly, in Stanley v. Georgia, 394 U.S. 557 (1969), a case of vital 

significance to this Court’s decision in Ravin, see 537 P.2d at 499, the Supreme 

Court ruled that the First and Fourteenth Amendments prohibited the Georgia 

legislature from criminalizing possession of obscene matter in the home. Stanley, 

394 U.S. at 566-68.  The Stanley Court rejected the State of Georgia’s contention 

that exposure to obscene materials could lead to crimes of sexual violence, noting 

that “[t]here appears to be little empirical basis for that assertion.” Id. at 566.  If 

today’s Alaska legislature were to flout Stanley and re-criminalize possession of 

obscene materials in the home (on the basis of “factual findings” that, for instance, 

exposure to obscene materials leads to crimes of sexual violence), the State’s view 

would require that this Court abdicate its duty to subject those findings to 

meaningful review.  The Legislature cannot, by mere majority, so opportunely 

dispense with individual rights and this Court’s constitutional jurisprudence. 
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C. The State Has Not Demonstrated Clearly And Convincingly That Ravin 
Must Be Overturned. 

 
 Against this proper backdrop of both the rigorous stare-decisis standard and 

the non-deferential review accorded the State’s version of the facts, it is apparent 

that the State has satisfied neither prong of the stare-decisis test, let alone satisfied 

it “clearly” and “convincingly.”  This failure is fatal to the State’s appeal, and, 

accordingly, the lower court’s judgment should be affirmed. 

 The State, conceding that the framework of Ravin is still correct, see infra 

p. 3 n.1, contends only that Ravin must be reversed because facts have changed 

since this Court issued its opinion.  As discussed in more detail above, see supra 

pp. 1-3, Ravin’s holding was premised on the lack of a conclusive “close and 

substantial relationship” between the infringement of privacy attendant to 

criminalizing adult possession of small amounts of marijuana in one’s home and 

public health: 

The privacy of the individual’s home cannot be breached absent a 
persuasive showing of a close and substantial relationship of the 
intrusion to a legitimate governmental interest.  Here, mere scientific 
doubts will not suffice.  The state must demonstrate a need based 
on proof that the public health or welfare will in fact suffer if the 
controls are not applied. 
 

537 P.2d at 511 (emphasis added). 

Accordingly, in order for this Court to consider reversing Ravin, the State 

bears a heavy threshold burden, Thomas, 102 P.3d at 943, to “clearly convince” 

the Court that (1) there is scientific proof—not mere doubt—of a close and 

substantial relationship between possessing small amounts of marijuana in one’s 
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home and an unambiguous, significant deterioration in public health, thus 

constituting relevant changed conditions; and (2) more good than harm would 

result from the abandonment of Ravin.  The State has a tall order before it—a 

standard that it decidedly has not met.  

1. Changed Conditions: The State Has Failed to Demonstrate 
That Conditions Have Changed to Provide Scientific Proof—
Not Just Doubts—of a Close and Substantial Relationship 
Between Possessing Small Amounts of Marijuana in One’s 
Home and an Unambiguous, Significant Deterioration in 
Public Health. 

 
 A party satisfies the “changed conditions” prong only once it has clearly 

convinced the Court that “facts have so changed or come to be seen so differently, 

as to have robbed the old rule of significant application.” Fremgen, 914 P.2d at 

1245 (citation and quotation marks omitted); see also State Commercial Fisheries, 

65 P.3d at 859.10  In other words, have the facts changed so considerably that they 

would warrant this Court to reverse direction 180 degrees and hold that the State 

has the authority to intrude into the home solely because an adult resident 

possesses a small amount of marijuana?  The answer, quite clearly, is “no.” 

In fact, to the extent that relevant circumstances have changed since 1975, 

there is today a scientific consensus that marijuana is less, not more, harmful.  One 

                                                 
10  A prior decision may also be overruled because of “changed conditions” 
where “present principles of law have so far developed as to have left the old rule 
no more than a remnant of abandoned doctrine.”  Id.  However, the State has 
waived any argument that Ravin’s rule of law is “a remnant of abandoned 
doctrine.”  Indeed, the State’s brief argues for Ravin’s reversal by applying 
allegedly new facts to Ravin’s analytical framework.  See, e.g., State’s Br. at 30. 
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of the world’s foremost experts on the science of marijuana testified: “The 

overwhelming weight of the scientific and medical research conducted . . . since 

Ravin was decided has shown that marijuana today is far less dangerous, not more, 

than was generally believed at the time of the Ravin case.” [Exc. 475 (testimony of 

expert, Professor Grinspoon, who also testified as an expert in Ravin).]  Other 

esteemed academicians and scientists have reached the same conclusion.  [See, 

e.g., Exc. 456 (same); Exc. 670 (finding that no causal relationship has been 

shown between marijuana use and “public health detriments”); Exc. 766 

(“[E]vidence does not support the assertion that marijuana poses a threat to public 

health that justifies prohibiting its use and possession in this state, especially by 

adults in private.”); see also, e.g., Exc. 620 (testifying that the new law takes 

“Alaska in the opposite and wrong direction”).]  Indeed, the respected Canadian 

Medical Association Journal recently published an Editorial concluding that 

marijuana, in light of its relatively minimal negative health effects, should now be 

decriminalized.  [APP 84 (deeming the negative health effects of marijuana to be 

“minimal”).11   

 Of course, Appellees need not prove that marijuana has become less 

harmful in order for this Court to affirm the lower court’s ruling.  Rather, the order 

should be affirmed (with Ravin remaining valid precedent) so long as the State has 
                                                 
11  In light of the scientific consensus of marijuana’s lack of harm, the United 
Kingdom reached a similar conclusion, downgrading, except in aggravating 
circumstances, the classification of cannabis to a non-arrestable offense.  [See 
APP. 65; see also Exc. 800.]  
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not demonstrated that conditions have changed to provide scientific proof—not 

just raise doubts—of a close and substantial relationship between possessing small 

amounts of marijuana in one’s home and an unambiguous, significant 

deterioration in public health.  However, a review of the record, as well as of the 

State’s 25 pages of briefing regarding purported new marijuana facts, makes five 

things clear: (a) many of the State’s purported facts are legally irrelevant, as 

explained in Ravin itself; (b) many of the State’s purported facts were considered 

by the Ravin Court, and therefore do not constitute “changed conditions;” (c) of 

the State’s very few remaining facts, their scientific validity is dubious—far from 

the scientific-proof standard articulated in Ravin; (d) marijuana is much less 

harmful to human health than alcohol or tobacco; and (e) the increased potency of 

marijuana is unrelated to public health.  This hardly constitutes “clear and 

convincing” evidence of the sea change of circumstances necessary to overturn 

Supreme Court precedent. 

a. Many of the State’s purported facts are 
    legally irrelevant, as recognized by 
    this Court in Ravin. 
 

 The State’s argument rests largely on purported facts that are irrelevant to 

prohibiting adults from possessing small amounts of marijuana in the privacy of 

their homes.  For instance, the State’s fact that some individuals who commit 

various crimes test positive for marijuana has no connection to the public-health 

inquiry before this Court. As the State admits in a footnote, there is no evidence 

that marijuana has caused anyone to commit crime.  [See State’s Br. at 45 n.36 
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(“The Legislature did not find that marijuana caused crime, per se.”) (emphasis 

omitted); id. (conceding that “there was no testimony that marijuana ‘causes’ 

domestic violence”); see also, e.g., Exc. 490-493 (explaining that studies have 

refuted any link between marijuana use and the commission of crime); Exc. 460 

(same); Exc. 662 (same); APP 71-72; see generally 501 (“People are not found to 

have 'marijuana in their system’ . . . – they are found to have non-psychoactive 

metabolites of THC breakdown by the body, indicating past marijuana use.”).]12  

Indeed, the evidence is to the contrary, suggesting that the correlation observed is 

“related to a set of preexisting factors in offenders’ social environments, life 

histories, and personalities,” not to any effect of marijuana itself.  [APP 72; Exc. 

491-492; Exc. 859.]  The State consistently confuses the principles of causation 

and correlation; the former—that marijuana causes certain deleterious health 

effects—could be relevant, while the latter—that some people who commit crimes 

have used marijuana—is irrelevant to the inquiry. [See generally Exc. 485 (listing 

the confusion of correlation and causation as one of five methodological errors 

made by the State).] 

                                                 
12  One study has aptly explained even more reasons “why inferences should 
not be made about the relationship between marijuana and crime on the basis of 
urine tests of arrestees.  First, very few arrestees who test positive for marijuana 
have only used marijuana. . . . Second, unlike other illegal substances, a positive 
urine sample for THC only indicates use in the past month; it does not indicate 
that marijuana was used immediately prior to the offence taking place.”  [Exc. 
856.] 
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Moreover, while many of the State’s purported facts concern use by 

adolescents, the Ravin Court itself recognized that such facts are irrelevant to 

criminalizing adults’ possession of small amounts of marijuana in their homes.13  

Responding to the same argument posited by the State in 1975, this Court 

explained: “The State has a legitimate concern with avoiding the spread of 

marijuana use to adolescents . . . . Yet th[is] interest [is] insufficient to justify 

intrusions into the rights of adults in the privacy of their own homes.”  Ravin, 537 

P.2d at 511.   

The United States Supreme Court used the same logic in holding that a federal 

law seeking to protect children from harmful material on the Internet violated the 

First Amendment: 

It is true that we have repeatedly recognized the governmental 
interest in protecting children from harmful materials.  But that 
interest does not justify an unnecessarily broad suppression of 
speech addressed to adults.  As we have explained, the Government 
may not “reduc[e] the adult population . . . to . . . only what is fit for 
children.  [R]egardless of the strength of the government’s interest” 
in protecting children, “[t]he level of discourse reaching a mailbox 
simply cannot be limited to that which would be suitable for a 
sandbox.” 
 

                                                 
13  Much of the “evidence” the State has submitted to support its case for 
infringing adults’ privacy in the home fails to focus on studies conducted on 
adults, and thus is infirm.  [See, e.g., State’s Br. at 47 n. 38 (citing youth studies to 
imply that marijuana leads to adult emergency room visits); id. at 51 (citing youth 
studies to imply that more people seek out marijuana treatment today than in the 
1960s); id. at 46 (citing youth studies to suggest that adults may experience 
anxiety if they fail to self-titrate).]   
 

BRIEF IN OPPOSTION OF APPELLEES 31 
State v. ACLU of Alaska, Supreme Ct. No. S-12370 



Reno v. ACLU, 521 U.S. 844, 875 (1997) (quoting, inter alia, Denver Area Ed. 

Telecommunications Consortium, Inc. v. FCC, 518 U.S. 727, 759 (1996), and 

Sable, 492 U.S. at 128). 

In any event, the State’s own evidence demonstrates that present-day 

marijuana use by teens has actually decreased since this Court decided Ravin.14  

[Compare APP 50 (reporting that 22.2% of males and 20.5% of females in grades 

7-9 had ever used marijuana, and that 45.9% of males and 45.8% of females in 

grades 10-12 had ever used marijuana), with Ravin, 537 P.2d at 505 (finding that 

“24% of Anchorage school children in grades six through twelve had used 

marijuana, as had 46% in grades eleven and twelve”); see also Exc. 621.] 

For similar reasons, the State’s focus on pregnant women does not justify 

prohibiting possession of small amounts of marijuana in the home for all adults—

the vast majority of whom are not pregnant.  The State’s reliance on marijuana use 

by pregnant women is akin to claiming that, since alcohol is harmful to the fetus of 

a pregnant woman—far more so than marijuana—the State should ban alcohol in 

the home.  Cf. Reno, 521 U.S. at 875 (holding statute unconstitutional, and 

rejecting the government’s argument that the statute should be upheld due to its 
                                                 
14  Moreover, most of the other purported “facts” the State has proffered about 
adolescents are handily rebutted by Appellees’ evidence.  For example, the State 
misguidingly suggests that children are more likely to use marijuana if their 
parents use marijuana, confusing correlation with causation.  [State’s Br. at 48.]  
In fact, people with certain socioeconomic characteristics are more likely to use 
marijuana than others, and it is hardly surprising that their children grow up to be 
part of the same socio-economic group. [Exc. 492; see also App. 72; Exc. 659; 
Exc. 795.]   
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impact on a limited sub-set of the population); Ravin, 537 P.2d at 511.  In any 

event, the bulk of the evidence demonstrates that smoking marijuana during 

pregnancy is not in fact harmful to the fetus.  [See, e.g., Exc. 494-496 (“[C]urrent 

scientific evidence suggests that marijuana does not directly harm the human fetus 

in any meaningful way.”); APP 73-76 (“Studies of newborns, infants, and children 

show no consistent physical, developmental, or cognitive deficits related to 

prenatal marijuana exposure.”).]15   

 Also irrelevant are the State’s facts regarding alleged marijuana 

dependence.  The record is clear that marijuana causes neither physical 

dependence in any relevant sense nor any greater psychological dependence than 

when this Court issued Ravin.  While the State’s main argument regarding 

dependency is that marijuana causes greater psychological dependence now than 

in 1975, the only difference between now and 1975 is that “dependence” is 

defined more broadly today, and not that the prevalence of psychological 

dependence on marijuana has changed. 

The authoritative source for the definition of dependence is the Diagnostic 

and Statistical Manual of the American Psychiatric Association, now in its fourth 

edition (DSM-IV).  It defines physical dependence according to two primary 

clinical markers: Tolerance or withdrawal.  [Exc. 459-460.]  The State admits that 

                                                 
15  Moreover, the law in question actually harms pregnant women and fetuses, 
as the evidence demonstrates that criminalizing marijuana discourages pregnant 
marijuana users from seeking prenatal care, drug treatment, and other social 
services.  [APP 67.] 
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withdrawal is not experienced seriously by marijuana users, including “regular 

users” [State’s Br. at 36], and so the only symptom that one might experience from 

physical dependency is tolerance to the substance.  Considering marijuana’s lack 

of toxicity [see infra pp. 43-44], inability to cause overdoses [see, e.g., APP 64], 

and lack of addictiveness [see infra pp. 44], tolerance is hardly an effect that 

constitutes a significant health hazard. 

Accordingly, the State’s focus on dependence concerns alleged 

psychological dependence.  [See State’s Br. at 36-40.]  Its main argument is that, 

while the Ravin Court, citing a study from 1972, found that marijuana did not 

cause psychological dependence [State’s Br. at 37 (citing Ravin, 537 P.2d at 508)], 

recent studies demonstrate that people can become psychologically dependent on 

marijuana.  Among other problems with the State’s contention is the fact that the 

only aspect of “psychological dependence” on marijuana that has changed since 

1975 is its clinical definition, which has broadened considerably.   In 1972, the 

Second Edition of the Diagnostic and Statistical Manual of the American 

Psychiatric Association (DSM-II) provided the definition of “Drug dependence” 

as “requir[ing] evidence of habitual use or a clear sense of need for the drug.” 

Diagnostic and Statistical Manual of Mental Disorders, Am. Psychiatric Ass’n, 2d 

Ed. (DSM-II).  [APP 46.]  Under this definition, very few people today—as few as 

in 1975—would be classified as psychologically dependent on marijuana.  Like 

thirty years ago, the vast majority of marijuana users do not have a “clear sense of 
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need for the drug” or use it “habitual[ly].”  [APP 70 (finding that, of all Americans 

who have tried marijuana, only 2.5% use marijuana once per week or more).]   

By contrast, today’s standard for “psychological dependence” is much 

broader, sweeping in marijuana users with relatively benign symptoms such as 

“loss of time related to use” or “reduced activities because of consumption.”  [Exc. 

459-460; Exc. 864.]  A person could easily experience these symptoms, and thus 

be classified as “dependent,” even though they lack a “clear sense of need for the 

drug.” Cf.  Exc. 460 (noting that alleged “psychological dependence” on marijuana 

“lack[s] the horror often associated with stereotypes of dependence.   People do 

not turn to prostitution or theft to support a marijuana habit.  They do not 

experience debilitating withdrawal or life-threatening tolerance”).  Accordingly, 

the State’s “psychological dependence” argument is not a “changed 

circumstance,” but rather semantic slight of hand.16

 Also irrelevant are the State’s facts relating to hospitalization and 

admission into treatment facilities.  Here again, the State confuses causation and 

correlation.  Any recent increase in the number of marijuana-related hospital and 

treatment-facility admissions is due to two factors unrelated to public health: (1) 

Since marijuana has become less stigmatized over time, more people are willing to 

admit that they have used marijuana [Exc. 486-488 (reviewing this set of the 

                                                 
16  In any event, like many of the its other purported facts, the State’s claim 
that marijuana dependency has increased has been roundly refuted.  [See, e.g., 
Exc. 485-486.] 
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State’s alleged facts and noting that the State “grossly misrepresents” the 

evidence, which fails to establish that “marijuana caused, or even played any role 

at all in causing, the hospital visit”)]; and (2) People charged with marijuana 

possession are routinely provided a choice of being incarcerated or entering a 

treatment facility, and workers often seek treatment following workplace drug 

testing in order to retain their jobs.  [Exc. 487-488; Exc. 621; Exc. 728; Exc. 745 

(“[T]he increase in people allegedly in treatment for ‘marijuana abuse’ . . . is 

reflective of the increase in marijuana arrests, as the majority of such admissions 

are court mandated.  This is a sign of more aggressive law enforcement, not proof 

of addiction.”); see also Exc. 797; Exc. 668; Exc. 486-488 (noting a lack of peer-

reviewed data to support the State’s purported fact that people enter hospitals or 

treatment facilities due to health problems attributable to marijuana use).]17   

Accordingly, the vast majority of people who enter treatment due to alleged 

marijuana use are simply avoiding incarceration or loss of employment, and are 

not in fact experiencing problems with marijuana.  In short, the State’s evidence 

regarding hospitalization and admission into treatment facilities does not prove 

that marijuana is more harmful now than when this Court decided Ravin. 

                                                 
17  Likewise, the alleged disproportionate number of treatment admissions for 
marijuana among Alaska Natives is likely explained by the higher arrest rate 
among that population.  [See also Exc. 797 (“[T]he disproportionate number of 
treatment admissions among Alaska Natives . . . would be readily explained by a 
higher arrest rate for marijuana possession among Natives.”); Exc. 494 (same).]  
The State’s argument to the contrary again confuses causation and correlation. 
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 The State’s last irrelevant purported fact concerns the alleged effect of 

marijuana use on alcohol treatment. [Exc. 477-478; Exc. 663-664.]  For this fact, 

the State cites three documents that do not support its alleged fact that “marijuana 

makes alcohol treatment more difficult.”  [State’s Br. at 34-35].  Not even the 

State claims that the first two documents buttress its “fact;” instead, it argues that 

these documents demonstrate the unexceptional—and, for this case, irrelevant—

point that many people who use marijuana also imbibe alcohol.  [State’s Br. at 34-

35.]  The last document, an article by Professor Earleywine [see State’s Br. at 35 

& 35 nn.18-20], one of Appellees’ experts, is similarly unavailing for the State.  

Nowhere does the article assert, as the State implies, that marijuana use makes 

alcohol treatment more difficult.  [APP 52-60.]18  The closest that the article 

comes to this point is its remark that “[r]esearchers and policy make[r]s alike stand 

to benefit from greater understanding of usual patterns of drug use, their 

precipitating factors and, by extension, pathways to intervention and even 

prevention.”  [APP 53.]  However, a study concluding that future research might 

yield relevant information hardly establishes “proof,” as opposed to “scientific 

doubt,” that public health “will in fact suffer” without the challenged legislation. 

Moreover, there is testimony in the record that “[t]here is no evidence that 

marijuana use causes or exacerbates alcoholism.” [Exc. 477-478.]  In fact, 

                                                 
18  To the extent that the State cites Professor Earleywine’s article for an 
altogether different point—that the simultaneous use of alcohol and marijuana 
leads to greater marijuana dependency [State’s Br. at 35]—see supra pp. 33-35 
(noting the irrelevancy of the State’s dependency argument). 
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marijuana may be helpful in treating alcohol dependency.  [See, e.g., Exc. 477-

478; Exc. 663-664; Exc. 673 (“The major finding of this study was that concurrent 

access to alcohol and marihuana resulted in a significant decrease in alcohol 

consumption in comparison to a 5-day period when only alcohol was available.”); 

Exc. 674; Exc. 675 (noting that “cannabis use is associated with reduced 

drinking”); see also Exc. 676 (finding that cannabis helped subjects overcome 

addictions to crack-cocaine); Exc. 677 (same).]  

b. One of the State’s purported facts 
   was explicitly considered in Ravin and   
   thus does not constitute “changed    
   circumstances.” 
 

Another of the State’s purported facts—alleged “effect on the functioning of 

the brain”—was considered by the Ravin Court, and thus cannot constitute 

“changed circumstances” that would justify re-visiting the Court’s opinion.  The 

State, thirty years later, has dusted off its old facts and re-presented them to this 

Court in the hope of overturning precedent.   

Ravin noted that marijuana can result in feelings of euphoria and a “relaxed 

feeling of well-being.”  537 P.2d at 506.  “In rare cases,” the Court noted, 

marijuana could cause “excessive nervousness,” a “panic reaction,” “psychotic 

episodes,” or “a negative reaction such as anxiety or depression.”  Id.  Other 

effects, the Court concluded, include temporary impairment of short-term memory 

and psychomotor tasks, as well as lack of motivation.  Id. at 506-07. 
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The State’s lead argument regarding “effects on the brain and health” cites 

testimony that marijuana use carries a “risk of seriously affecting delicate body 

systems” [State’s Br. at 40], but the witness’s basis for this conclusory statement 

merely re-hashes the facts, recited above, considered by the Ravin Court: “What 

we know behaviorally and cognitively,” the witness summarized, “is that memory 

is affected, cognitive performance is affected.  There is an impact on what is called 

the motivational syndrome, the willingness, the eagerness, the alacrity with which 

one engages in tasks and performances.”  [State’s Exc. 288.]  As these precise 

facts were considered by the Ravin Court, they are not “changed circumstances” 

that justify reconsidering that opinion.19  

c. Other purported facts upon which the State relies are 
    demonstrably false. 
 

 The State’s few purported facts that (1) are potentially relevant, and (2) 

were not considered by the Ravin court are demonstrably false.  For instance, 

despite the State’s remonstrations [State’s Br. at 41], recent studies conclusively 

prove that there is no link whatsoever between marijuana and cancer.  [See, e.g., 

APP 35-40 (“Tashkin Study”); APP 41-42; APP 43-44; Exc. 727-728 (explaining 

that tobacco use causes cancer, but that marijuana does not, and noting that “THC 

has been show[n] to directly kill a number of different cancer cells”); Exc. 476-

                                                 
19  [See also APP 20 (“There were no significant difference in cognitive 
decline between heavy users, light users, and nonusers of cannabis.”); Exc. 794 
(observing that the state’s evidence that marijuana use causes psychological 
problems is “at odds with the fact that the incidence of such problems in the 
general public has not risen with marijuana use over the past few decades.”).] 
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477; Exc. 498-502.]  Indeed, in support of its purported fact that marijuana can 

cause cancer, the State cites superseded studies finding inconclusive evidence 

regarding marijuana’s potential cancer risk.  [See, e.g., State’s Br. at 41.]  Notably, 

Dr. Donald Tashkin recently issued his most thorough and authoritative study on 

the subject, funded by the National Institute on Drug Abuse, which concluded that 

there has not been one single case of cancer attributable to marijuana use.  [APP 

35-40; APP 41-42; APP 43-44; Exc. 457-458; Exc. 476-477.]  While the cancer 

risks from cigarette smoke are well-known and considerable, the same risk from 

marijuana use is nonexistent.20

Similarly, the overwhelming weight of authority demonstrates that 

marijuana neither alters brain or organ tissue nor increases the risk of heart attack.  

[See, e.g., Exc. 488-489; Exc. 496-497; Exc. 476 (explaining that all of the State’s 

evidence on this subject has been discredited, and “[n]o one familiar with the 

current scientific and medical literature today seriously contends that marijuana 

presents these sorts of health threats”); Exc. 482 (observing that the State’s 

evidence is shoddy and “much of the information is not even peer reviewed”); see 

also, e.g., Exc. 487-488; Exc. 768 (“There is no evidence that marijuana use leads 

to significant long term damage to the brain.”); Exc. 857 (“The results of our 

meta-analytic study failed to reveal a substantial, systematic effect of long-term, 

regular cannabis consumption on the neurocognitive functioning of users who 

                                                 
20  Indeed, marijuana may be useful for treating cancer.  [Exc. 671; Exc. 727-
728; Exc. 858.]  
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were not acutely intoxicated.”); APP 20-26 (finding “no significant differences in 

cognitive decline between heavy users, light users, and nonusers of cannabis,” as 

well as “the absence of a long-term residual effect of cannabis use on cognition”).] 

Even if a peer-reviewed and otherwise valid study could be found that reached a 

contrary conclusion, it hardly would establish Ravin’s requisite proof—distinct 

from scientific doubt—of a close and substantial relationship between adult 

possession of small amounts of marijuana in the home and public-health problems. 

 Likewise, the State relies on the long-discredited “gateway theory” [State’s 

Br. at 50], the repudiated idea that the use of marijuana leads to the use of other 

illegal substances [Exc. 801-855 (finding that cannabis is not a cause of other drug 

use); Exc. 765 (noting that the gateway theory could be applicable to alcohol or 

tobacco, but not to marijuana); Exc. 795].  The sole study that the State cites in 

support of the gateway theory has been expressly superseded by a study of many 

more subjects—and conducted by most of the authors as the study on which the 

State relies—that reaches very different conclusions.  [See APP 85-94.]  This 

updated study, which focused on thousands of twins over many years, found that 

“there is overwhelming evidence for the correlated vulnerabilities model,” or the 

well-recognized concept that “users of cannabis subsequently use [other illicit 

drugs] because of a general predisposition to illicit drug use, or more globally to 

deviant behavior,” but not because of the gateway theory.  [APP 93 (reporting the 

study’s rejection of the gateway theory); APP 85 (defining the “correlated 

vulnerabilities model”).]  Although the study did not “unequivocally rule out 
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gateway effects,” it expressly noted that genetic and environmental factors, not the 

gateway theory, were the most likely causes of subjects’ use of illicit substances 

other than marijuana.  [APP 93; see also Exc. 489-490 (explaining that the 

Lynskey study cited by the State “fails to support the notion that marijuana is a 

gateway in any meaningful sense”).]  Furthermore, the record demonstrates that, 

even before this recent study, support for the gateway theory is overwhelmed by 

the mass of evidence to the contrary.  [See, e.g., Exc. 489-490 (explaining that “the 

so-called ‘gateway theory’ [] has been thoroughly discredited in the scientific 

literature”); APP 70A-70C (discussing how marijuana is not a so-called “gateway 

drug”).]   

Once again, the State confuses causation and correlation, basing its 

spurious conclusion that marijuana use leads to the use of other drugs on the 

ground that many people who use those drugs have previously used marijuana.  As 

one witness explained: “What the gateway theory presents as a causal explanation 

is a statistical association between common and uncommon drugs.  People who 

have used less common drugs, such as heroin, cocaine and LSD, are likely to have 

also used marijuana.”  [Exc. 489-490.]  Moreover, the vast majority of people who 

use marijuana “never use any other illegal drug.”  [Id.; Exc. 794-795; Exc. 795 

(“[F]or the large majority of people, marijuana is a terminus rather than a gateway 

drug.”)].  Relying on the discredited gateway theory, the State at best raises mere 

doubt, not scientific proof, of marijuana’s harm to human health.  
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d. It is uncontested that Marijuana is far 
    less harmful than tobacco or alcohol. 
 

 The State does not dispute the incontrovertible fact that marijuana today—

as in 1975—is far less harmful to human health than alcohol or tobacco, which are 

legal for adults to possess even outside the home.  [See Ravin, 537 P.2d at 506, 

509-10 (noting that one of the factors motivating the Court’s holding was the 

relative harmlessness of marijuana compared with alcohol or tobacco); APP 69B 

(“[T]here are good reasons for saying that [the risks from cannabis] would be 

unlikely to seriously [compare to] the public health risks of alcohol and tobacco 

even if as many people used cannabis as now drink alcohol or smoke tobacco.”) 

(emphasis added); Exc. 458-459; Exc. 622; Exc. 769.]   

Just as the prevalence of marijuana “dependency” has not changed 

cognizably since 1975, see supra pp. 33-35, a scientific consensus continues to 

view marijuana as one of the least addictive substances—well behind alcohol and 

tobacco.  See infra p. 44 (charts and references).  Marijuana dependency stands in 

sharp contrast to dependency for far more toxic substances, such as alcohol and 

heroin, which, unlike marijuana, can be both highly addictive and prove fatal in 

substantial quantities. [See, e.g., Exc. 459 (“[M]arijuana is significantly less likely 

to induce dependence than opiates, stimulants, alcohol, and tobacco.”); Exc. 468 

(“Despite its use by millions of people over thousands of years, cannabis has never 
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caused an overdose death.”).]  Indeed, marijuana’s dependence rates are less than 

those for caffeine:   

 

[APP 80-81; see also Exc. 459; Exc. 794; APP 62.] 

Even the State’s sole evidence regarding the discredited “gateway theory,” 

see supra pp. 41-42, actually found that “early regular use of tobacco and alcohol 

emerged as the 2 factors most consistently associated with later illicit drug use and 

BRIEF IN OPPOSTION OF APPELLEES 44 
State v. ACLU of Alaska, Supreme Ct. No. S-12370 



abuse/dependence.”  [R. 2634.]  To the extent that substances, as opposed to 

socioeconomic and other demographic factors, lead to the use of illicit drugs, those 

substances are alcohol and tobacco, not marijuana.21  

Furthermore, while tobacco and alcohol are the #1 and #3 annual causes of 

death in the United States, respectively (excluding genetic or disease-related 

death) [APP 29], an exhaustive review of the literature reveals not one credible 
                                                 
21  Despite the irrelevance of the State’s focus on pregnant women, see pp. 32-
33, it is noteworthy that alcohol and tobacco use by pregnant women, unlike 
marijuana use by pregnant women, unquestionably cause harm to fetuses.  In 
studies where pregnant women used only marijuana, there was no observed harm 
to fetuses or children.  [See, e.g., Exc. 872 (finding no risks to the fetus associated 
with marijuana use); Exc. 679-680 (reviewing scientific studies and observing that 
every study of women using only marijuana during pregnancy has found no 
difference whatsoever in any characteristics of fetuses or children).]  By contrast, 
tobacco and alcohol are both well-known causes of serious harm to fetuses if 
ingested by a pregnant mother.  [Exc. 871 (explaining that “prenatal cigarette 
smoking is the greatest known risk factor for low weight births” and “is associated 
with infant mortality, miscarriages, pre-term delivery, sudden infant death 
syndrome (SIDS), and respiratory problems in newborns”); Exc. 870 (explaining 
that prenatal alcohol use is “the leading preventable cause of birth defects and 
mental retardation” and “is linked to fetal death, low birth weight, growth 
abnormalities, developmental delays in children, and fetal alcohol syndrome 
(FAS)”) (footnote omitted); Exc. 866 (finding that, as compared with tobacco and 
marijuana, “alcohol had the most significant adverse impact on all primary growth 
measures”); Exc. 494-496.]  

In studies in which pregnant women used marijuana and alcohol or 
tobacco, the marijuana use, when isolated, was associated with non-harmful 
anomalies; by contrast, tobacco or alcohol use resulted in significant growth 
abnormalities.  [Exc. 679-680.]  The study relied upon by the State for its 
assertions about marijuana’s effects during pregnancy is but one of these studies 
[see State’s Br. at 32 n. 14 (citing R. 2099-2107)], and is less reliable than studies 
in which subjects used only marijuana.  Moreover, the “sample size” of the State’s 
preferred study was admittedly “small and limited the statistical power” [Exc. 
867], and therefore provides scant support for the State’s claim that marijuana is 
“harmful,” especially compared with the significant and well-known harms to 
fetuses caused by alcohol and tobacco use. 
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report of a death induced by marijuana [APP 64; see also see supra pp. 39-40 

(noting that marijuana, unlike tobacco, does not cause cancer)].  Given the serious 

harms attendant to alcohol consumption, the State’s evidence that two to four 

times as many Americans are dependant on alcohol as on marijuana should inspire 

alarm, if at all, not about marijuana, but about alcohol. [Exc. 875; Exc. 876 

(reporting that 8,222,000 persons classified as dependent on alcohol, compared to 

2,614,000 persons classified as dependent on marijuana and hashish combined).] 

e. The alleged increase of marijuana’s THC content is 
    unrelated to public health. 
 

 This all leads up to the centerpiece of the State’s case: the assertion that 

marijuana’s THC content has increased since 1975.  However, as is clear from the 

discussion above and borne out by the record, marijuana does not have a 

significant, deleterious effect on human health.  Because the State’s purported fact 

regarding THC percentages is unrelated to public health, it is irrelevant to this 

case.22   

                                                 
22  The State points to a footnote in Ravin “recogniz[ing] that more potent 
forms of cannabis than marijuana are commonly used in other countries and are 
available on a limited scale here,” and that if those forms of cannabis were to 
become more prevalent in Alaska, “then marijuana use could be characterized as a 
serious health problem.”  537 P.2d at 510 n.64, cited in State’s Br. at 43.  There 
are two simple responses to this: First, the Ravin Court was likely referring to 
hashish, which has a THC percentage of up to 90%—far higher than marijuana—
and is not involved in this case. [Exc. 475.]  Second, while the Ravin Court left 
open the possibility that marijuana with a high THC content “could be 
characterized as a serious health problem,” the State has failed to make such a 
showing, as demonstrated in this brief and the science-based amicus brief filed by 
researchers and professors in support of Appellees’ argument. 
 

BRIEF IN OPPOSTION OF APPELLEES 46 
State v. ACLU of Alaska, Supreme Ct. No. S-12370 



There are two clear explanations for why marijuana has not significantly 

harmed human health, even assuming arguendo the State’s claim that THC 

percentages have increased since 1975.  First, people use less marijuana when 

THC percentages are relatively high.  [See, e.g., Exc. 657; Exc. 661; Exc. 793; 

Exc. 456-457; Ravin, 537 P.2d at 506 (noting how the “user can self-titrate” to 

“control the amount [of marijuana] taken in”).]  Second, marijuana, unlike, for 

example, heroin or alcohol, is not toxic [see supra pp. 43-44], does not cause 

overdoses [see, e.g., APP 64], and is not relatively addictive [see supra p. 44], and 

therefore increasing THC content—even if people did not self-titrate—would not 

significantly harm human health in the way that other substances are harmful 

when they become more potent. 

As if to illustrate these points, the Drug Enforcement Administration has 

promulgated a regulation that relaxes the restrictions on the possession and use of 

Marinol, which contains 100% THC.  Schedules of Controlled Substances, 64 Fed. 

Reg. 35928 (July 2, 1999). Summarizing the evidence, an expert on marijuana 

research observed:  

The claim that today’s marijuana is so much stronger and more 
dangerous than it was in 1975 . . . is scientifically preposterous.  The 
same, ridiculous argument could be made regarding today’s coffee . . 
. . The only difference between this example and marijuana is that 
one can overdose on caffeine and there are potentially serious health 
consequences of extreme caffeine intake, including cardiac 
arrhythmia, acute hypertension, and stroke.  With marijuana, no such 
consequences have been documented.  
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[Exc. 745.]  While there may be a fair dispute over the exact THC percentages of 

marijuana today and in 1975 [see, e.g., Exc. 767; Exc. 792; Exc. 862; Exc. 868], 

the evidence demonstrates that marijuana today, like marijuana in 1975, causes 

little or no net harm to public health.   

Finally, to the extent that marijuana smoke can harm the human body, 

higher THC percentages would actually mean marijuana causes less, not more, 

harm to the user.  This is due to self-titration—that is, one uses less marijuana 

when it is more potent. [Exc. 457; Exc. 657; Exc. 661; Ravin, 537 P.2d at 506.]  

Accordingly, if THC percentages have increased over the past thirty years, as the 

State alleges, this fact would cut against the State’s attempt to overturn Ravin 

because—according to the State—using less marijuana poses less risk to human 

health.  

Notwithstanding the State’s politicization of the science, it is beyond 

peradventure that the present health risks of using marijuana are similar to those 

extant when this Court issued its Ravin opinion.  At the very least, the State has 

fallen far short of its “heavy burden” to provide “clearly convincing” evidence of 

scientific proof that marijuana has unambiguous, significant health consequences. 

See Ravin 537 P.2d at 511 (“[M]ere scientific doubt will not suffice.”); Thomas, 

102 P.3d at 943; Exc. 476 (“No one familiar with the current scientific and 

medical literature today seriously contends that marijuana presents the[] sorts of 

health threats [claimed by the State].”). 
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2. More Harm than Good: The State Has Not Demonstrated that 
Overturning Ravin Would Do More Good than Harm. 

 
Since Ravin was decided, in 1975, life has proceeded apace in Alaska.  

There is no evidence in the record that Ravin has caused serious mischief or, 

indeed, any harm at all.  Accordingly, the State has failed to meet its “heavy 

threshold burden,” Thomas, 102 P.3d at 943, to demonstrate cause for revisiting 

this Court’s landmark Privacy-Clause opinion.  

Had the State attempted to meet the rigorous stare-decisis standard, it likely 

would have attempted to graft its purported facts regarding marijuana onto the 

second stare-decisis prong.  Yet this second prong deals not with changed 

circumstances since the issuance of Ravin, but rather with the practical result of 

reversing Ravin.  Unfortunately for the State, there is not a scintilla of evidence 

that Ravin has resulted in any harm, let alone more harm than good.  This is not a 

situation where chaos, death, or serious bodily harm has resulted from this Court’s 

ruling.23  The State has not come close to meeting its burden to establish any net 

harms caused by Ravin. 

                                                 
23  The closest the State comes to advancing any relevant evidence is its 
purported fact that the number of people entering treatment for marijuana use has 
increased over the past thirty years.  However, and importantly, the State has 
produced no evidence linking this alleged fact with the issuance of Ravin.  
Moreover, it is uncontroverted that purported marijuana-related admissions into 
treatment facilities are due to (1) decreasing stigma regarding marijuana use, thus 
making people more likely to admit to using marijuana, and (2) coercion by the 
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On the other hand, the benefits of Ravin—respecting the right to privacy 

and avoiding the criminalization of a large segment of society—are self-evident.  

One obvious harm that would result from overturning this Court’s decision would 

be an infringement on adults’ right to privacy in the home.  As the Ravin Court 

itself stated:  

If there is any area of human activity to which a right to privacy 
pertains more than any other, it is the home. . . . In Alaska we have 
also recognized the distinctive nature of the home as a place where 
the individual’s privacy receives special protection. . . . The privacy 
amendment to the Alaska Constitution was intended to give 
recognition and protection to the home.  Such a reading is consonant 
with the character of life in Alaska.  Our territory and now state has 
traditionally been the home of people who prize their individuality 
and who have chosen to settle or to continue living here in order to 
achieve a measure of control over their own lifestyles which is now 
virtually unattainable in many of our sister states.   
 

537 P.2d at 503.  Those words resonate today as they did thirty years ago.  Any 

validation of the State’s attempt to circumvent the Constitution by overturning the 

rule articulated in Ravin would impinge upon the cherished right to privacy in the 

home eloquently recognized, time and again, by this Court. 

Overturning Ravin would cause further serious harms by imposing criminal 

punishments upon a significant segment of the law-abiding Alaskan population—

in effect, branding many upstanding citizens as common criminals and imposing 

upon society the cost of arresting, prosecuting, and, in some cases, incarcerating 

these individuals.  [APP 63 (showing that 39% of all drug-law arrests in the 
                                                                                                                                                 
government and employers, and not due to actual need for treatment.  [See Exc. 
487-488; see also supra pp. 35-36.] 
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United States in 2004 were for marijuana possession, and that arrests for 

marijuana possession account for 89% of all marijuana arrests).]  In calling for 

Canada to decriminalize the possession of small amounts of marijuana, the 

Canadian Medical Association Journal pointed not only to the relatively minute 

harm associated with marijuana use, but also to the “real harm” of marijuana 

criminalization: “the legal and social fallout.”  [APP 84; see Exc. 681-712; Exc. 

713-715; Exc. 873-874; see also Exc. 712 (finding “that marijuana prohibition 

costs the State of Alaska well over $24 million annually,” and that it “does not 

succeed at its stated purpose”).]  In light of the “minimal negative health effects” 

of marijuana use, the well-respected journal recognized that it is simply 

nonsensical to create criminal records and incarcerate individuals solely for 

possessing small amounts of marijuana.  [APP 84 (referring to “a criminal record” 

as “that indelible social tattoo”).]  After all, convicting someone of a criminal 

offense—even for possessing a small amount of marijuana in the home—carries 

important, lifelong collateral consequences.  The harms of reversing Ravin are 

grave indeed. 

In short, while the State hopes that this Court will let majoritarian vagaries 

trump a fundamental constitutional right, the State has failed to meet either prong 

of the stare decisis standard applicable when a party asks this Court to overturn its 

precedent. Accordingly, the lower court’s ruling should be affirmed. 
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II. IF THIS COURT WERE INCLINED TO RE-VISIT RAVIN, IT 
SHOULD REMAND FOR AN EVIDENTIARY HEARING 
REGARDING THE ALLEGED HARMS OF MARIJUANA USE. 

 
 As discussed above, the State plainly has not satisfied the stringent standard 

it must meet to have this Court re-visit a significant constitutional opinion, and 

thus this Court should re-affirm Ravin and strike down the challenged statute.  

However, if this Court were inclined to open the door to re-visiting Ravin, it 

should do so in a manner that allows for thorough examination of the parties’ 

evidence.  A trial on remand would reveal that the evidence on which the State 

relies does not stand up to careful scrutiny. 

 This Court recently reversed a grant of summary judgment in favor of 

plaintiffs and remanded for trial in a case where the parties presented conflicting 

evidence regarding a newly-enacted, untested statute that allegedly violated the 

Privacy Clause.  In Planned Parenthood, the State pleaded for a trial after a 

superior court struck down as a violation of the Privacy Clause state legislation 

requiring a minor to obtain parental consent before receiving an abortion.  35 P.3d 

at 46.  Concluding its opinion with a section entitled “Need for a hearing,” this 

Court agreed that a trial was important because, in a case of first impression, the 

parties presented controverted evidence regarding an alleged violation of the 

Privacy Clause: 

[T]he parties offer a large body of conflicting evidence—much of it 
scientific and technical, some of it controversial—whose meaning, 
reliability, and significance are strongly disputed.  Given the 
importance of the interests at stake, we are reluctant to pass 
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judgment on the quality of this evidence or its substantive 
implications without the benefits of a full adversarial process. 
  

Id;24 accord Ault, 387 P.2d at 701-02 (“We do hold that if summary procedure is 

employed in cases involving important public issues where any fact is in dispute 

the trial judge should not . . . render a decision unless he is satisfied that the 

evidence, both pro and con, is sufficient to give . . . necessary background of 

knowledge.”). 

 As in Planned Parenthood, the interests at stake—Alaskans’ privacy 

rights—are very important, and the parties hotly dispute some of the evidence.  

[See, e.g., Exc. 493-494 (explaining that little of the State’s evidence is peer-

reviewed scientific evidence, and that even the peer-reviewed articles proffered by 

the State “are at odds with the current scientific consensus”); Exc. 456 (noting the 

“overwhelming weight of the scientific and medical research” showing that the 

State’s evidence is spurious); Exc. 455-456; Exc. 468-469 (same); Exc. 620; Exc. 

744 (identifying “scientific inaccuracies in the ‘findings’ section of these bills”); 

but see Exc. 439-440 (Plaintiffs’-Appellees’ uncontested statement of undisputed 

facts); see also Exc. 469-475 (comparing the cursory testimony allowed by the 

legislature with the generous time allowed for testimony in Ravin); Exc. 799 

(opining that the Alaska Legislature has “demonstrate[d] to the world that it has no 

regard for the scientific process nor, frankly, for a systematic and methodological 
                                                 
24  The Planned Parenthood Court ordered a trial notwithstanding the fact that, 
as in the case at bar, the legislature made findings in support of the challenged 
statute.  35 P.3d at 52 (Matthews, J., dissenting). 
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legislative process.”); Exc. 456 (“Given the extremely short time allotted for the 

Alaska legislative hearings which led to the enactment of this new marijuana law, 

there is no way I or any other expert witness could thoroughly respond to the 

erroneous ‘findings.’”).]   

Of course, one important difference between the case at bar and Planned 

Parenthood is the existence of a controlling Supreme Court decision—Ravin—

that the challenged statute violates; the State must clear an exceedingly high 

hurdle before this Court should remand for a trial to decide whether to reverse 

Ravin.  See supra pp. 12-13.  However, if this Court were to determine that the 

State has satisfied its heavy burden to show that a re-consideration of Ravin would 

be appropriate, a trial would be in order.  At a trial, Appellees would prove, 

through their own evidence and on cross-examination, that the State’s evidence is 

overstated, scientifically and logically unsound, and otherwise inaccurate.   
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CONCLUSION 
 
 For the reasons stated above, Appellees respectfully request that the Court 

affirm the lower court’s order. 
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