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CHARGE SHEET

' " T I PERSONAL DATA e
1. NAME OF ACCUSED (Last, Firsi, Middle Iritizl) 2. 85N 3. GRADE OR HANK | 4. PAY GRADE
 WERST, SHANE ALLEN = N \ L 5S8G ' E-6
5. UNIT OR ORGANIZATION 6. CURRENT SERVICE -
Headquarters and Headguarters Company, 4th infantry Division, Fort a. INITIAL DATE b. TERM
HOOd, Texas 76544 - 7/21/2004 Indefinite
7. PAY PERMGNTH f\\,[\, 8. NATURE OF RESTRAINT OF | 9. DATE(S) IMPOSED rary)
BASICM b SEA/FOREIGN DUTY c. TOTALN IV ACCUSED :
m&?"z’% 20 1 one RI020 | o o Trial Gonfinement 11/20/2004 / oy
re-Trial Confinemen - 1
| 2% =30 i 30/ 61220"{
_Il. CHARGES AND SPECIFICATIONS
10, CHARGE I: _ VIGLATION OF THE UCMJ, ARTICLE 118

SPECIFICATION: inthat SSG (E6) Shané A. Werst, U.S. Army, did, at or near Balad, Irag, on or about 3
January 2004, with premeditation, murder Naser Ismail by means of shooting him with a rifle.

CHARGE I VIOLATION OF THE UCMJ, ARTICLE 134

SPEC!FICATION: In that SSG (E6) Shane A. Werst, U.S. A‘-rmy, did, at or near Balad, Iraqg, on or about 3
January 2004, wrongfully endeavor to impede an investigation and influence the actions of PFC Nathan
Stewart and SPC Charles Panneil by directing them to alter their statements regarding the murder of Naser

fsmail.

1. PREFERRAL .
11a. NAME OF ACCUSER (Last, First, Middle Initial) b. GRADE c. ORGANIZATION OF ACCUSER
' : Headquarters and Headquarters
LUIS E. GUARDA CPT Company, 4th Infantry Division

d. SIGNATURE OF ACCUSER e. DATE (YYYYMMDD)
| @ | 20041124

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, parsonally
appeared the above named accuser this __ 24+hday of __November _, 2004 _, and signed the foregoing
charges and specifications under oath that he/she is a person subject to the Uniform Code of Military Justice and that
he/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to
the best of his/her knowledge and belief.

Steven B. Fuller ‘ HHC, 4th Infaniry Division
Tvped Name of Officer Organization of Officer
7 CAPTAIN _~7) ARTICLE 136, UCMJ
g V " Official Capacity to Administer Cath
o (See R.C.p~ ~" > ——~mthaa cammissioned officer)
S.' narure : 7 APPELLATE EXHIBIT g _

DD ?M 458, MAY R eI 615@49?& RECOGNIZED R



12.

: .

|
|

] On 24 November 2004 , the accused was informed of the chg 28 against him/her and of the q&%
| name(s) of the accuser(s) known to me (See R.C.M. 308 (a)). (See R.C.M. 308 if nofification cannot be ‘made. )
LUIS E. GUARDA Headguarters and Headquarters Company, 4iD
Typed Name of Immigdiate Commander Organization of Immedfate Commander
CPT
de
- S.'gnature ]
L IV. RECEIPT BY SUMMARY COURT—MARTIAL CONVENING AUTHOR[TY
13. )
The sworn charges weré received at ,690 hours, 24 November . ., 2004 at HQs, 124th Special Troops Battalion, -

Designation of Command or
4th’ irifaritry Division.
Ofﬂcer Exercising Summiary Court-Martial Junsd:cm)n (See R.C.M. 403)

FORTHE ! _
JAY K. CHAPMAN =~ . B . _Commanding
Typed Name of Officer Omcral Capacity of Officer Srgnmg
_MAJ
Grade

e Qirin gt .
V. REFERRAL; SERVICE OF CHARGES

14a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY | b. PLACE c. DATE
Headguarters, 4th Infantry Division Fort Hood, Texas 5 March 2004

Referred for trial fo the General court-martial convered by  Court-Martial Convening Order Number 2

dated

9 July . 20 04 , subject to the following instructions:” To be tried

as a non-capital case.

By COMMAND of MAJOR GENERAL THURMAN

Command or Order
CHRISTINE A. COBB . NCOIC, CRIMINAL LAW
Typed Name of Officer Official Capacity of Officer Signing
SFC
Grade
/’C/%\ /.
Sighature

15
1 7 M/]ﬂ/A , 2803 ,’stl , | {caused to be) served a copy hereof on {each of) the above named accused.

STEVEN B. FULLER _— . CPT

] Name_of Trial (::)V Grade or Rank of Trial Counsel

/ 7 FOOTNOTES: 7 When an appropriate commander signs personally, inapplicable words are stricken.

/ 2— Sge R.C.M. 601{e) conceming insfructions. If none, so state.

DD FORM 458 (BACK), MAY 2000

’ 4 B . o '
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DEPARTMENT OF THE ARMY

GENERAL COURT-MARTIAL
UNITED STATES ARMY TRIAL JUDICIARY
THIRD JUDICIAL CIRCUIT

UNITED STATES )
)
} DEFENSE MOTION FOR
)  UNLAWFULPRETRIAL RESTRAINT
) CREDIT
)

V. )

)

WERST, Shane )

SSG, USA )

1. Nature of Motion. The defense moves for pretrial confinement credit because the accused

was subjected to pretrial festiiction tantamount to confinement. United States v. King, 58 MLI.
110 (CAAF 2003).

2. Summary of Facts. SSG Werst is charged with one specification of premeditated murder of
am Jrag insurgent wh'ile conducting a raid outside of a small town in Balad, Iraq, and a related -
specification of attempting to impede a subsequent investigation. ‘Charge Sheet.

On November 34, 2004, after being released from pretrial confinement by a neutral and
detached magistrate who conducted a hearing under Rules for Courts-Martial 305, the accused’s
command restricted him to Fort Hood. Exhibit 1. The command prohibited the accused from
taking any leave or obtaining any passes. The accused was not allowed off post on any occasion
other than for religious, financial or other needs not met on post. The accused was not allowed a
pass to visit in-state relatives during the holiday season. He was not allowed to leave post

without permission. For three months, the accused requested to travel to Austin, Texas, but only

APPELLATE EXHIB[‘l

“ RECOGNIZEDR. ___
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after Tepeated attempts was he allowed to travel to Austin and that was for 6 hours. The only
leave extended to the aceused was to allow him to altend a funeral ofa family member.
3. Discussion.

Pretrial restraint is-defined as a *thoral or physical restraint on a person’s liberty which is
imposed before and during disposition [of] offenses. Pretrial restraint may consist of coniditions
on liberty, restriction in lieu of arrest, arrest, or confinement.” R.C.M. 304(a). R.CM. 304
further notes the types of pretrial restraint: Conditions on Liberty?, Restriction in Lieu of Arrest?,
and Arrest. R.C.M. 304(f) states that pretrial restraint should not be used as punishment, This is
an extension of the principles delineated in Article 13, UCMI, which prohibits illegal pretrial
punishiment. See alse United States v. Folk, 37 M.J, 851 (A.F.C.M.R. 1993).

R.CM. 304(c) provides the criteria under which a person may be restrained.
Specifically, R.C.M. 304(c)(3) states that the restraint ordered must be required by the
circumstances. Further, the Discussion which accompaniesrR.C.'M. 304{c) provides that the
restraint should be no more rigorous than the circumstances require to ensure the presence of the
person restrained or to 'pl;‘cvent foresceable serious criminal conduct. See also United States v.
James, 28 M.J, 214 (CM.A. 1989); United States v. Hervin, 32 M.J. 983 (A.CM.R. 1991).
RCM 305(h)(2)}(B) defines “serious misconduct” as the intinﬁd&tioﬁ of witnesses or other
obstruction of justice; seriously injuring others; or other offenses which pose a serious threat to
the safety of the community or to the effectiveness, morale, discipline, readiness, or safety of the

command, or to the hational security of the United States.

' Conditions on liberty are imposed by orders directirig a person te do or refrain from doing specified
acts. Such conditions may be imposed with other form of restraint or separately.

* Restriction in lieu of arrest is the restraint of a person by oral or written orders directing the person to
remain within specified limits; a restricted person shall, unless otherwise directed, perform full military

duties while restricted,
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According to United States v, Mason, 19 MLJ. 274 (CM.A. 1985)(summary disposition),
in cases of pretrial restraint that are “tantamount to confinement,” day-for-day eredit is to be
a;warded against the approved sentence to confinement. Whether pretrial restriction rises to the
tevel of confincinent is a questionr of fact based on the “totality of the conditions imposed.”
United Statesv. Calderon, 34 M.J. 501, 506 (A.F.C.M.R. 1991).

Courts closely scrutinize facts which reflect substantial impairment of the basic rights
and privileges enjoyed by servicemembers. As a result of this factual scrutiny, levels of restraint
can be identified as falling somewhere on a spectrum ranging from *réstriction™ to
“confinement.” If the level of restraint falls so.close to the “confinement” end of the spectrum as
to be tantamount thereto, an accused is entitled to gppr_opri&te and meaningfi! administrative

credit against his sentence. Factors to consider include the llafure of the restraint, the area or
scope of the-restraint, the types of duties performed during the resiraint and the degree of privacy
included within the area of restraint. United States v. Smith, 20 M.J. 528,531 (A.CM.R. 1985).

Pretrial restriction that is tantamount to confinement is impermissible under Rule for
Courts-Martial 304(a)(2) and gives rise to credit against confinement. "The determination
whether the conditions.of restriction are tantamount to confinement must be based on the totality
of the conditions imposed." United States v. King, 58 M.J. 110, 113 (C.A.AF. 2003). Factors to

consider include

the nature of the restraint (physical or moral), the area or scope of the restraint
{confined to post, barracks, rooin, etc.), the types of duties, if any, performed
during the restraint (toutiné military duties, fatigue duties, etc.), and the degree of
privacy enjoyed within the area of restraint. Other important conditions which
may sighificantly affect one or more of these factors are: whether the accused was
required to sign in periodically with some supervising authority; whether a.charge
of quarters or other autherity periodically checked to ensure the accused's
presence; whether the aceused was required to be under armed or unarmed escort;
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whether and to what degree [the] accused was allowed visitation and telephone
privileges; what religious, medical, recreational, educational, or other support
facilities were available for the accused's use; the location of the accused's
sleeping accommodations; aid whether the accused was allowed to retain and use
hig personal property (including his civilian clothing). Id.
Here, the conditions on the gccused’s pretrial restriction was tantarmount to cenfinement.
He deserves substantial confinement credit. United States v. Suzuki, 14 M.J. 491 (CMA. 1983).
4. Conglusion, The defense respectfully requests the opportunity to submit additional
evidence and to present oral argiument on this motion. The defense respectfully requests that the

Court grant the motion in its entirety.

tfully submitted,

Mark Santos David P. Sheldon
CAPT,JA, USA Civilian Defense Counscl
Detailed Defense Counsel
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Certificate of Service

I certify that this document was deliversd by electronie mail to the Military Judge, Third
Judicial Circuit, Fort Hood, Texas and to the trial counsel.on 29 April, 2005.

S/
David P. Sheldon
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B4/29/2065 12:52 61877 124°GI6 - PAGE @2

DEVELOPMENTAL COUNSELING FORM
_Focuseof i form see FM 22-100,
DATA RﬁQUm BY THE PRIVACY ACT OF 10

AUTHORITY: $USC 301, me lOUSCﬁOi&Wofﬁeﬁmyﬂm BIFT{ISN)
| PRINGIPAL; PURPOSE: Tomhtludusiumn&mgm recording conntaling dats partainiog w subocdinates.
KWTMUSE‘S mmmm&wmwmzz - 105, mmmmm»m

ip i

' ‘ . , T;-énmms_r_n% V¥ IDATA
Name ﬂ#m, Fiﬂt: Mi) Rank / Grade ocial Se Date of Counseling
Oxgam o Nantye and Title of Coaxnselor
DIC, S’I‘B 41I}PGRTHCK}D'IEXA37W 150 MARTE QS’VALDD COMPANY 156G

FART 1 - EACKGRG!}ND INFORMATION

Purpose of Coynseling: (Leader states the reason for the counseling, &.g. Performance/Profossional oF Event-Orlented
m&immmdmmmmmmm prior to the coumseling):

- Event-oriented Counséling

Informed soldier of

o Pass privileges revoked

o Adminiarativedy Restoicusd oo Posewsd die work arez

nmmtedmwmwmlnpdcmmmmmw&ed Team Chapel)

+ o Asrbwwrized ondy 4o b cossiceary ssvice

F&R’i‘ o~ SUMMY OF COIfNSEL!NG
Com imthumuon during or immediatel YV s

Key Potits of Disenssion: SSGWetstﬂxiscomseimgistomfomyounfthamtricﬁmsmathaveheenphcedupoaym
by the Battaliion Cotpander; LTC Baker. Your leave/pass priviléges are yevoked, you are pershitted 10 drive to and from
you place of residenss; to your place of worghip, place oF work, your lawyers office, and to the commissary. Duing the
<duty day you will réport to SGM Blevins, At any time you need to do anything (is, register vehicle) you wifl reqiost
pernnission (ronr and sig indeut with OPT Lois E. Guards From nove st the day of yoor coure martizd you will obey by
these rules and any deviation {fom these will foree the chwin of tonimand to confine you again aid take your case to tial
fow ity taariial,

#mmmmm»mmmmmwmm #'W chupiooe 13 or 14
dmmmyp«mmmmm wmmwm_ . ﬁ‘mka

spaiture 170 the Conduct ax thacharge ¢
relatutt banei¥is {intiuding G.1. -ﬂmdwmm mmmmw or personal stigms, '™
daomMMm wilt b successiti in mymmnmmmammwm more frvorabie

mawmmuws
nnsrm-mwemmw erssignment {other than rehabiliagive bmsfers), segaration # ETS, or mym wetivenent, mmm

_ani notification of loss of benefity/oonsetiimces see Jocal dlrectives.and AR 635200,

DA FORM4856-E, JUN 99 EDITIONDF JUN £5 15 DBSOLETS
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04/23/2005 12:55 61871 124°S1G L © pagE 61

Plap of Actlon: [Detlings soticas that tho stibordioase will do aiter the wmsehngsmmuwmchﬁmagmedw

goal(s). The actions must be specific enough to modify or maitimain the subordinate’s behavior and include a specific time
Tine for iriplermnentation and asscesment (Part TV below):

| - You will request permission from the Company Commander to deviate from these restrictions,

- You will report to work with out incident, If yois are to be delayed you must contuct your supervisof or the Company
Cormmunder

Sesfion Clotiag? (The loader sumpmarizes T key PORNS Of the sevsion and checks 1 e suboraibate tndersiands fhe plar

of action, The subordinate agpees/disagrees and gravides semaries if approptiste).
“Tndivideal counseled: X N atree / dlsagres with the information abave
" Tndividugl coungeled remarks:

ﬁ@mmmﬂMMMﬂammw¢é£114;;g&g?§ _Due _Zg AR g7

| Lendir Respousibitities: (Lesder’s responsibilities. in implementing the plan of action):

Signature of Counselor 2 o ,.aauw_g:f__
PARTIV - ASSESSMENT OF THE PLANOF ACTION

Amtesymieitt: (Did the p!hn of getion achieve the desfred resulis? This section fs comp!ewdbybmhﬁmlmﬂzr and the
individual counseled s provides usefil information for follow-up counseling):

Counsclor: . Individual Counseled: .. Date of Assessment:

slor and thejndl‘viﬁuﬂ'eouusm&w;?#iu 2 2ieord of the town

DA FORM 4856-E (Reverse)
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124"S16 PAGE 83

6i8.

B4/29/2085 12:52

SSG WERST PASS DIRECTIVES

19 MARCH 2005
- 88G Werst will sign out in person with CPT Guarda prior to his departure and sign back in
with CPT Guarda upen his return, |

~8SG Werst will call CPT Guarda at (254) 681-4800 upon arrival in Austin, each time he
moves to a new location, and when he departs back to Killeen.

- Any deviation from above and stated directives must be coordinated in advance
with CPT Guarda,

- Any deviation from the above will result in UCMYJ action being taken, the revocation
of leave, and possible pre-trigl confinement.

SSG Werat has been clesred for travel to and from
Ausfin Texas to viait the following Jocstions:

Museums at various downtown
Austin locations

From: 1000 19 March 2005
Until: 1800 hrs 19 March 2005

SSG Werst s permitted to make stops as necessary for food,
gas, and rest stops within the Austin area.
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124°351G

61871,

~)

ucmJ

ADMIN

Bdz29/2885 12:52

41D SPECIAL TROOPS BATTALION |
¢ UCMJ/ADMIN ACTION TRACKER

As of 03 JAN 08
LEGAL

KNG, FAYMOND [SPC [ACE op 12/7/2004 TO 12/20/2004 121772004 TO 1
NMOENERNEY, MATSFC ACE F15MO00ZPENDING 2DREADING  [NONE

CASTRO, MCHAEISGT  ACE OP PENDING 2DREADING  [NONE

MONAGHAN DAMSPEC  |ACE CP PENDINGI2D READING  [NONE

CARTER, =) NSC 320710004 12113/2004 TO 1273172004 121132004 TO 1273141200
KNG, RAYNOND  1SPC 1AL lafowed jallowsd  [alowes rastricted  jaowsd  |akwed
NMCENERNEY , MATTHSPC [ACE zliow ad [akow s allowed restristad piowed  |alowsd -
CASTRO, MCHAEL {SGT JACE {allowed [allowed  |allowed restrigted alowed  lslowed
MONAGHAN, DAVIDISPC  [ACE allowed fallow ed alowead restricted glowed  lalowed
WERST, GHANEISSG |DIV TRPS |akwwed [restrted  |olowed notrestricied  |alowed | |ploweg
JCARTER 2 |[NSG _?_m_m reatrinted  |slowed reatricted evoked  [barned
HATCHER SPC [NSC piked  [restrivted |afowed rostrishad sowed  |hanned
PATTERBON, HERBESPC  [NSC- pled [resticted  [alowed rastricted ravoked  [hanned
{PFE, GREORY {PFC NSC aliowed [rostrinted  [resiricied notrestricted  Jalowed  [alowed
FORD e e puled restristed  (reslricted reatricted rovekesd  {baoned
MRRLL 1sPc  |HHG puled jrestictad  jallowed restricted slowey  Ihannsd

UNCLASSIFIED/FOR OFFICIAL USE ONLY

FOR: 8D & CQ
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IN THE UNITED STATES ARMY

THIRD JUDICIAL CIRCUIT
UNITED STATES )
)
v, )
) Response to Defense Motion
) for Article 13 Credit
WERST, Shane A. )
SSG, US. Army, )
Headquarters and Headquarters Company, ) ‘
4th Infantry Division (Mechanized) ) 5 May 2005
Fort Hood, Texas, 76544 )

1. Pursuant to the Rules for the Trial of Courts-Martial in the 3d Judicial Circuit, United
States Army, the Government hereby submits the follow motion in opposition to the
Defense Motion for Article 13 credit. The motion should be denied.

RELIEF SOUGHT

2. The Defense’s Motion for Article 13 credit should be denied because the Defense has
failed to make the requisite showing under Article 13 of the U.C.M.J., and R.C.M. 304, to
justify credit. Specifically, the Defense has failed to show the Government’s restriction
of the Accused was to punish, nor has the Defense shown the restriction is unnecessary
given the circumstances.

BURDEN OF PROOF

3. The Defense, as the moving party, bears the burden of this motion by a preponderance
of the evidence pursuant to RCM 905(c)(1).

FACTS

4. The Accused was apprehended in Michigan while working for the U.S. Army as a
recruiter on 20 November 2004. The Accused was placed in pre-trial confinement in Bell
County on or about 21 November 2004. The military magistrate released SSG Werst on
30 November 2004. Upon being released, the command restricted the Accused to post.
Within days of his release, the Army moved the Accused’s family to Fort Hood. The
Accused is married with two children. The Accused and his family were placed in
Government housing on post were they have resided to date.

5. The Accused has been allowed to leave post on at least two occasions. Once to
California for two weeks on emergency leave, and once to the Austin, Texas area.

APPELLATE EXHigjT E

REC
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United States v. SSG Werst — Response to Art. 13 Motion

LAW
6. The following authorities are relevant to this case:

RCM 304. (MCM 2002 Edition)

. RCM 305. (MCM 2002 Edition)

Article 13. (MCM 2002 Edition)

. United States v. King, 58 M.J. 110 (CAAF 2003)

United States v. Calderon, 34 M.J. 501 (A.F.C.M.R. 1991)
United States v. Smith, 20 M.J. 528, 531 (A.C.M.R. 1985)

po oo

WITNESSES

7. No witnesses required.

ARGUMENT

8. Restriction to post is no differént than a command pulling soldiers leave and pass
privileges.

9. The restriction of the Accused is not punishment. Using Article 13 and the factors
listed in R.C.M. 304(f) and 305 as a guideline, the restriction of the Accused does not
warrant confinement credit. The Accused has not been required to work punitive duty
hours or training. The Accused does not perform punitive labor, nor does he wear a
distinctive uniform in order to single him out. In stark contrast, the Accused has been
given a job in the 4th Infantry Division Special Troops Battalion commensurate with his
rank and position as an NCO.

10. Although the Accused is restricted to the boundaries of Fort Hood, this alone is not
the determining factor in whether credit should be awarded.

11. R.C.M. 304(c), discusses when a soldier may be restrained, and all three prongs of
this subsection have been met by the Government. First, an offense triable by court-
martial has been committed; secondly, the Accused committed it; and thirdly, the
restraint is required given the circumstances. (See paragraphs 11-13)

12. The decision to impose pretrial restraint should be made on a case-by-case basis, as
the discussion to R.C.M 304(f), states. All of the factors listed in both R.C.M. 304, and
305, were considered in making the decision to restrain. The charged offenses are
serious; the weight of evidence against the Accused is heavy; the Accused lacks ties to
the local area; and the likelihood of further misconduct is both real and still being
investigated, a fact the Defense concedes in their motion. (RCM 305(h)(2)(B), defines
“serious misconduct” as the intimidation of witnesses or other obstruction of justice,)
One of the charged offenses is Article 134, obstructing justice.
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United States v. SSG Werst — Response to Art. 13 Motion

13. Additionally, the restraint is no more rigorous than the circumstances require. The
restraint will ensure his presence at trial and will effectively prevent further serious
criminal misconduct. Being restricted to Fort Hood lessens the opportunities of further
obstruction of justice.

14. As the Defense states in their motion, the question of whether the restraint rises to
the level of confinement is based on the “totality of the conditions imposed.” United
States v. Calderon, 34 M..J. 501 (A.F.C.M.R. 1991). In this case the conditions of the
restraint are not tantamount to confinement. Fort Hood is the largest Army post in the
Unites States. Fort Hood is a self-contained city with all of the amenities of its civilian
counterpart. There are two commissarys, two large AAFES stores, several shoppettes, a
bowling alley, movie theatres, dozens of gyms, restaraunts, and more. These amenities
combined with his family living on post in Government quarters very closely simulates a
family serving in an OCONUS environment.

CONCLUSION

15. In light of the above facts and the law applied to those the facts, the Government
submits the Defense motion should be denied in its entirety.

CPT,JA
Senior Trial Counsel

I certify that I have served or caused to be served a true copy of the above on the
Trial Defense Counsel on 5§ May 2005.

Senior Trial Counsel
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DEPARTMENT OF THE ARMY
GENERAL COURT-MARTIAL
UNITED STATES ARMY TRIAL JUDICIARY

THIRD JUDICIAL CIRCUIT
UNITED STATES )
)
) DEFENSE MOTION TO ABATE
) THE PROCEEDINGS OR FOR
) APPROPRIATE RELIEF IN THE
) ALTERANTIVE
V. )
)
WERST, Shane )
8SG, USA )

1. Nature of Motion. The defense moves to abate the proceedings under Rule for Courts-Martial
703(b)(3) for namely one reason: a eritical witness, Matthew Cunningham, CAPT, USA, has
notified the defense through his counse] that he will not testify in the defense’s case on the
merits unless the government. extends immunity to him for his testimony. This witness is central
to the defense’s case. The government orally potified the defense that it would not grant
immunity to CAPT Cunningham, although no formal action has been taken on the defense’s
request. See Exhibit £,

In the alfernative, the defense requests that the military judge direct the convening
authority to grant testimonial immunity. See R.C.M. 704(e).
2. Summary of Facts. SSG Weérst is charged with one specification of premeditated murder of
am Iraq insurgent while conducting a raid outside -of a small town in Balad, Iraq, and a related
specification of attempting to impede a subseguent investigation, Charge Sheet,

The Defense submitted a timely request for a grant of immunity for CAPT Cunningham,

Id. The defense previously has also requested this withess at trial. CAPT Cunningham’s

APPELLATE EXHIBETﬂ
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counsel, Mr. Richard D. Stevens, P.O. Box 31553, Alexandria, VA 22310(703) 798-3064 fax
(703) 997-1367, has indicated that CAPT Cunningham would testify substantially that:

CPT Curininghaim was the company comrmander for Alpha Company, 1/8 Infantry at the

time of the alleged misconduct. He was present at the mission on 3 January 2004, The

mission was planned for weeks prior to that date. He gave the operations order to the

platoon’s leadership and told that leadeiship to abide by the rules of engagement. Thers

were no orders given to unlawfully kill any Iragi insurgents.

The government intends to present the testimony of First Lieutenant Jack M. Saville,
USA, in support of its argurnent that CPT Cunningham gave an illegal order with. which the
acctsed complied. On information and belief, LT Seville has been given immunity for this
testimony: The defense requested immunity for CAPT Cunningham so that his critical
testimony could be heard. On April 26, 2005, trial counsel indicated that the immunity request
for CAPT Cunningham would be “denied.”
3. Discussion. If'a witness testimony is of “such a central importance to an issue that is
essential to a fair trial,” the military judge may permit the counsel to p-résent an “adequate
substitute” for such testimony. See United States v. Davis, 29 M.J. 357 (C.M.A. 1991).
Adequate substitates could include deposition testimony, videotaped statements, or stipulations
of expected testimony or of fact. But in some cases, if there is no adequate substitute, a military
judge may either gfant a confinuance in order to secure the witness’s presence, or abate the
proceedings. See United States v. Valenzuela-Bernal, 458 US. 858 (1982), United States v.
Bennetr, 12 MLJ. 463 (CM.A. 1982), United States v. baniels-, 23 CM.A. 94,98, 48 CMR. 655
(1974). Abatement does not mean the prosecution stops, it merely connotes a period of
continuance. See United States v. Harris, 24 M.J. 622 (ACMR 1987).

Here, the defense seeks to present the testimony of a eritical, indeed, central witness in

this case. See Harris, 24 M.J. 624. CAPT Cunningham’s presence is required. The government
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can provide him immunity if it must, but the government cannot hide behind the shield of an
invocation of privilege when it can provide him immunity. What is fundamentally important is
to. ensure a fair trial where the members can judge the credibility of this witness’s testimony in
light of LT Saville's, among others, See RCM 704(¢).

4. Conclusion, The defense respectfully requests the Oppoﬂut[itY' to submit additional
evidence and to present oral argument on this motion. The defense respectfully requests that the

Court grant the motion in its entirety,

Respectfully submitted,
% o QDW,[/
Mark Santos _ David P. Sheldon
CAPT, JA, USA Civilian Defense Counse]

Detailed Defense Counsel
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Certificate of Service

I certify that this decument was delivered by electronic mail to the Military Judge, Third
Judicial Circuit, Fort Hood, Texas and to the trial counsel on 29 April, 20035,

S/
David P. Sheldon
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DEPARTM ENT OF THE ARMY
~ - - US-AHMY- TRIAL DEFENSE SERVICE - -
'REGION 1V, FORT HODD FIELD OFFICE
18T CAVALRY DiVISION BRANGH OFFICE
FORT HOOD, TEXAS 76544

KEBLY TO
ATTENTION OF:

AFZF-JA-TDS | 26 April 2005

MEMORANDUM THRU

CPT Steven Fuller, Tral Cbunsé,l, Office of the Staff Judge Advocate, 4th Infantry
Division, Fort Hood, Texas 76544

- CPT Thomas Schiffer, Chief of Military Justice, Office of the Staff Judge Advocate, 4th

infantry Division, Fort Hood, Texas 76544

~ LTG Tracy Barnes, Staff Jutige Advocate, Office of the Staff Judge Advocats, 4th

Infantry Division, Fort Hood, Texas 76544

" FOF Commarider 4th Infantry Division, Fort Hood, Texas 765444

SUBJECT: Request for Witniess Immunity, United States v, SSG Shane Wetst

. Headquarters and Headquarters Company, 4th Infantry Division, Fort Hood,
Texas 78544

1. AW Ruile for Court-Martial (R.C.M.) 704 the Defense in the above referenced case
requests that the Gonvening Authority grant testimonial immunity to the following
witnesses;

a. LTC Nathan Sassman, 1/8 INF, Fort- Carson, CO 80813;

Iy, CPT Matthew Cunningham, 1/8 INF, Fort Carson, CO 80913;

¢. 1LT Daniel Maurer, E Co. 1/8 INF, Fort Carson, CO 80913;

d. 1LT David Nelson, HHC, 5™ Ranger Training Battafion, Camp Merril; Dahionega,
(3A 30533, and

e. 8PC John Plato, 1/8 INF, Fort Carson, CO 80918.

2: The abave requested individuals are relevant and necessary witnesses in the case

of United States v. 856 Shane Werst. As of this date, seveial of the above requested
individuals have all spoken with legal counse! and are currently exercising their right to
remiain silent in accordance with Article 31, Uniform Code of Military Justice (U.C.M.J.).

3. The Defense requests that grants of immunity for these witnesses be issued as soon

as possible. 8SG Werst's case was referred on 17 February 2005 and the Military
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AFZF-JA-TDS 7
SUBJECT: Request for Witness immunity, United States v. S8G Shane Wers?

, . Headguarnters and Headquarters Caompany, 4th Infantry Division, Fort Hood,
Texas 78544

Judge has set a trial date for 23 May 2005. Without a grant of immunity issued by the
Convening Authority the Defense cannot currently question these individuals or
adequately prepare for trial.

4. POC is the undersigned at (254) 287-9419/ DSN 737-9418/ FAX 287-4993,

Mark A. Santos
CPT, JA
Dafense Counsel
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DEPARTMENT OF THE ARMY

GENERAL COURT-MARTIAL
UNITED STATES ARMY TRIAL JUDICIARY
THIRD JUDICIAL CIRCUIT
UNITED STATES )
)
V. )  SUPPLEMENT TO DEFENSE MOTION
) TO ABATE THE PROCEEDINGS OR FOR
WERST, Shane, ) APPROPRIATE RELIEF IN
) THE ALTERNATIVE
SSG, U.S. Army, ] )
Headquarters and Headquarters Company, )
4th Infantry Division, ) 5 May 2005
Fort Hood, Texas 76544 )

1. Nature of Motion. The defense now supplements it Motion to Abate the Proceedings or For
Appropriate Relief in the Alternative filed on 29 April 2005 in the above referenced case to show
good cause for the filing of this motion after the Accused entered a plea of “Not Guilty” to all
charges and specification on 26 April 2005. The defense filed this motion after the entering of
pleas only because it was notified after the Accused’s arraignment on 26 April 2005 that the
Government would not grant the immunity requested for CPT Matthew Cunningham. As such,
the defense did not have any knowledge concerning this legal issue at the time of arraignment
and could not have raised the issue with the Court at that time.

2. Summary of Facts. On 26 April 2005 the defense submitted through trial counsel a Request

for Witness Immunity for several merits and sentencing witnesses including CPT Matthew
Cunningham, formerly the Accused’s company commander in Iraq at the time of the alleged
misconduct. Attachment 1. This submission was hand delivered to trial counsel at the Lawrence
H. Williams Judicial Center at Fort Hood, Texas before the Accused’s arraignment on 26 April.
Subsequently, on approximately 28 April 2005 the defense also served on the Government its

Request for Witnesses. Attachment 2. This Request for Witnesses was served in a timely

APPELLATE EXH!BJ.
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manner on the Government pursuant the Court’s Pretrial Order dated 2 March 2005. Attachment
3. The Defense Witness Request included CPT Cunningham and pursuant to R.C.M. 703(2) the
defense stated the following synopsis of his testimony:

CPT Cunningham was the company commander for Alpha Company, 1/8 Infantry

at the time of the alleged misconduct. He was present at the mission on 3 January

2004. He will testify that the mission was planned for weeks prior to that date.

He gave the operations order to the platoon’s leadership and told that leadership

to abide by the rules of engagement. There were no orders given to unlawfully

kill any Iraqi insurgents. His live testimony is necessary to give the finder of fact

an accurate portrayal regarding the facts of the alleged offenses as well as to allow

his veracity and truthfulness to be evaluated.
Also, on 28 April 2005 trial counsel verbally notified defense counsel that the Government
would not grant immunity to CPT Matthew Cunningham as requested. Subsequently on 29 April
2005 the defense filed its Motion to Abate the Proceedings or for Appropriate Relief in the
Alternative. Because the defense did not know at the time of the Accused’s arraighment that the
Government would not be willing to grant CPT Cunningham immunity, it could not have raised
the issue with the Court at that time.
3. Discussion. The defense seeks to present the testimony of a critical, indeed, central witness in
this case through the testimony of CPT Matthew Cunningham. See Unifted States v. Harris, 24
M.J. 622 (A.C.M.R. 1987). The decision to grant immunity is a matter within the sole discretion
of the appropriate general court-martial convening authority unless a defense request to
immunize a witness has been denied. R.C.M. 704(e). After a defense request for immunity has
been denied the military judge may, upon motion by defense counsel, grant appropriate relief by
directing that the convening authority grant testimonial immunity to the requested witness or
abate the proceedings. Id. The military judge may do this upon findings that:

(1) the witness intends to invoke the right against self-incrimination to the extent

permitted by law if called to testify (2) The Government has engaged in
discriminatory use of immunity to obtain a tactical advantage, or the Government,
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through its own overreaching has forced the witness to invoke the privilege

against self-incrimination; and (3)- The witness’ testimony is material, clearly

exculpatory, not cumulative, not obtainable from any other source and does more

than merely affect the credibility of other witnesses. Id.

Addressing R.C.M. 704’s requirements in order, first, the defense has been notified that
CPT Matthew Cunningham intends to invoke his right against self-incrimination if called to
testify in this case. Attachment 4. The defense has been unable to interview CPT Cunningham
to this point because of this invocation but Attachment 4 confirms what the defense believes
CPT Cunningham will testify to at trial:

Were CPT Cunningham to be immunized as required by defense counsel, you can

~expect that he would testify that his platoon traveled from Balad to Samarra to

engage in this planned operation. CPT Cunningham was present with his platoon

for the operation and no illegal operations order was given by CPT Cunningham,

or by anyone else in his presence, and the platoon was to abide by the rules of

engagement for this operation. Attachment 4, Paragraph 3.

Additionally, CPT Cunningham has never given sworn testimony, subject to cross-examination,
concerning the facts of this case. As such, there is not even a potential for an alternate form of
his testimony.

The Government is engaging in the discriminatory use of immunity to gain a tactical
advantage. The defense previously submitted a Request for Witness Immunity to the
Government on 28 February 2005. Attachment 5. This request was approved by the convening
authority after the Accused’s Article 32 Hearing. Attachment 6. Trial counsel has verbally
stated that the Government will grant some of the witnesses on the Request for Witness
Immunity dated 26 April 2005 but not all. Additionally, 1LT Jack Saville, one the Government’s
chief witnesses has been granted immunity, pursuant to an offer to plead guilty. 1LT Saville, is

expected to testify to that CPT Cunningham gave an illegal order to kill Iragi insurgents before

the raid on 3 January 2004. 1LT Saville’s testimony goes to the heart of the Government’s case
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alleging that SSG Werst’s acts on 3 January 2004 were premeditated. However, this testimony is
directly opposite to CPT Cunningham’s proffer of expected testimony through counsel in
Attachment 4. Thus, the Government, through its denial of immunity for CPT Cunningham, is
denying the defense the ability to rebut testimony of 1LT Saville on the most important issue the
panel members will decide in this case, premeditation. Only with respect to CPT Cunningham in
this case has the government indicated that it would deny immunity for a witness.

CPT Cunningham’s testimony is material, clearly exculpatory, not cumulative, not
obtainable from any other source and does more than merely affect the credibility of other
witnesses. 1LT Saville is expected to testify that CPT Cunningham gave an illegal order to kill
Iraqi insurgents on the night of 3 January 2004. The most obvious theory of the Government’s
case is that SSG Werst heard this order and followed it on 3 January 2004. As such, his -
testimony is material. It is also clearly exculpatory in that his expected testimony directly
disputes 11T Saville’s testimony. 1LT Saville’s testimony is the Government’s chief evidence
of premeditation against SSG Werst. Attachment 4 cleaﬂy indicates that CPT Cunningham
disputes that he gave an illegal order. Without allowing CPT Cunningham to testify the defense
is essentially precluded from rebutting the testimony of 1LT Saville.

There is no witness on the face of the earth that can give the testimony CPT Matthew
Cunningham can in this case. He is the commander who gave the operations order for the
mission on 3 January 2004. He, more than anyone in the company, understands the unit’s
mission on that night and how he communicated the rules of engagement that they were to
follow to the platoon’s leadership, including SSG Werst. No other source can testify to what
CPT Cunningham intentions where when he gave an operations order to the platoon leadership.

Finally, while CPT Cunningham’s testimony rebutting 1L T Saville’s testimony may affect 1LT
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Saville’s credibility it does much more than that. It clearly indicates, contrary to the most
obvious theory of the Government’s case, that SSG Werst was not acting under an illegal order
to kill Iraqi insurgents on 3 January 2004.

4. Conclusion. For the above reasons, the defense respectfully requests the court grant its
Motion to Abate the Proceedings or for Appropriate Relief in the Alternative. Any other result

precludes SSG Shane Werst from being able to defend himself at trial.

RWM’
% David P. Sheldon
CAPT, JA, USA Civilian Defense Counsel

Detailed Defense Counsel
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DEPARTMENT OF THE ARMY
US ARMY TRIAL DEFENSE SERVICE
REGION IV, FORT HOGD FIELD.OFFICE
1ST CAVALRY DIVISION BRANCH OFFICE
FORT HOOD, TEXAS 76544

REPLY TC
ATTENTION GF:

AFZF-JA-TDS 26 April 2005

MEMORANDUM THRU

CPT Steven Fulier, Trial Counsel, Office of the Staff Judge Advocate, 4th Infantry
Division, Fort Hood, Texas 76544

CPT Thomas Schiffer, Chief of Military Justice, Off:ce of the Staff Judge Advocate, 4th
Infantry Division, Fort Hood, Texas 76544

LTC Tracy Barnes, Staff Judge Advocate, Office of the Staff Judge Advocate, 4th
Infantry Division, Fort Hood, Texas 76544

FOR Commander 4th Infantry Division, Fort Hood, Texas 765444
SUBJECT: Request for Witness Immunity, United States v. SSG Shane Werst,

. Aeadquarters and Headquarters Company, 4th Infaniry Division, Fort Hood,
Texas 76544

IAW Rule for Court-Martial (R.C.M.) 704 the Defense in the above referenced case
requests that the Convening Authority grant testimonial immunity to the foilowmg
witnesses:

a. LTC Nathan Sassman, 1/8 INF, Fort Carson, GO 80913;
b. CPT Matthew Cunningham, 1/8 INF, Fort Carson, CO 80913;
c. 1LT Danief Maurer, E Co. 1/8 INF, Fort Carson, CO 80913,

d. 1LT David Nelson, HHC, 5" Ranger Training Battalion, Camp Merrill, Dahlonega,
(GA 30533; and

e. SPC John Plato, 1/8 INF, Fort Carson, CO 80913.

2. The above requested individuals are relevant and necessary witnesses in the case

of United States v. SSG Shane Werst. As of this date, several of the above requested
individuals have all spoken with legal counsel and are currently exercising their right to
remain silent in accordance with Article 31, Uniform Code of Military Justice (U.C.M.J.).

3. The Delense requests that grants of immunity for these witnesses be issued as soon
as possible. SSG Werst's case was referred on 17 February 2005 and the Military
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AFZF-JA-TDS

SUBJECT: Request for Witness immunity, United States v, 8SG Shane Waerst,

. . Headquarters and Headqguarters Company, 4th Infantry Division, Fort Hood,
Texas 76544

Judge has set a trial date for 23 May 2005. Without a grant of immunity issued by the

Convening Authority the Defense cannot currently question these individuals or
adequately prepare for trial.

4. POC is the undersigned at (254) 287-9418/ DSN 737-9415/ FAX 287-4993.

e

Mark A. Santos
CPT, JA
Defense Counsel
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. Witness Request - Werst o : Page 1 of 1
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From: Phillip Sundel [SMTP:r

To: steven.b.fuller@us.army.mil -
- Cer David Sheldon; mark.a.santos@hood.army.mil
Subject: ~ Witness Request - Werst

. Sent: 4/28/2005 8:46 AM Importance: Normal

Captain Fuller;
On behalf of David Sheldon, the attached witness request [CO U.S. v. Werst is forwarded for your attention.

If you would confirm receipt either by phone or return e-mail it would be appreciated. Please let me know if you have
any questions.

Sincerely,
Philip Sundel

[| Law Offices of David P. Sheldon, P.L.L.C.

BaJ_racks Row

_ielephone)

Jfacsimile)

B\l\ﬁtness Production Request {28 Apr 05).doc

https://outlook hood.army.mil/exchange/forms/IPYOB@GE read asp?command=open&obj=... 5/5/2005




UNITED STATES

)
V. ) DEFENSE REQUEST FOR
)
WERST, Shane, ) WITNESSES
SSG, U.S. Amy, _ )
Headquarters and Headquarters Company, )
4th Infantry Division, ) 28 April 2005
Fort Hood, Texas 76544 )
Merits Witnesses

1. IAW Rule for Court-Martial (R.C.M.) 701(b)}(1}{(A), 703(a), 703(b)(1) and 703(c)(2), the
Defense both notifies the Government that it intends to call during its case in chief and
requests that the Government produce the following witnesses at the above trial:

a. LTC Nathan Sassman, 1/8 Infantry, Fort Carson, CO, (719) 526-8917.
Synopsis: LTC Sassman was the battalion commander for 1/8 Infantry at the time of the
alleged misconduct. He will testify that the mission the unit conducted on 3 January
2004 was planned for weeks prior to that date. The mission contained a list of several
Iraqi insurgents known to have been involved in attacks against US forces. He will
testify that no illegal orders were given to his knowledge to unlawfully kill any lraqi
insurgents. LTC Sassman was present on 3 January 2004 during the mission. He will
testify that he heard gun shots from the direction of SSG Werst's squad and there could
not have been more than 5 shots discharged. His live testimony is necessary to give the
finder of fact an accurate portrayal regarding the facts of the alleged offenses as well as
to allow his veracity and truthfulness to be evaluated.

b. CPT Matthew Cunningham, Currently Represented by Legal Counsel. Mr. Richard
D. Stevens, ' ' o ax ..., ..
Synopsis: CPT Cunningham was the company commander for Alpha Company, 1/8
Infantry at the time of the alleged misconduct. He was present at the mission on 3
January 2004. He will testify that the mission was planned for weeks prior to that date.
He gave the operations order to the platoon’'s leadership and told that leadership to
abide by the rules of engagement. There were no orders given to unlawfully kill any Iraqi
insurgents. His live testimony is necessary to give the finder of fact an accurate
portrayal regarding the facts of the alleged offenses as well as to allow his veracity and
truthfulness to be evaluated.

¢. SSG Bryon Hillis, 1/8 infantry, Fort Carson, CO, (719) 210-4958.
Synopsis: SSG Bryon Hillis was one of the Accused’s team leaders during the mission
on 3 January 2004. He will testify that one of the insurgents that the squad captured
during the mission escaped briefly and was captured by another squad. He will also
testify that SSG Werst discussed the death of CPT Eric Paliwada with the squad. He
will testify that SSG Werst assured the chain of command that the squad would be
professional on the mission. He will also provide testimony about statements made by
SSG Werst after the death of Mr. Nasser Ismail. He will testify that SSG Werst
suggested that PFC Pannell get credit for the shooting. His live testimony is necessary
to give the finder of fact an accurate portrayal regarding the facts of the alleged offenses
as well as to ailow his veracity and truthfulness to be evaluated.
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Defense Request for Wiiﬁl iesses -~ U.S. v. Werst

d. SSG Mathew P. Salinas, Alpha Company, 4th Ranger Training Battalion, Fort
Benning, GA No telephone number available the time of this request.
Synopiss: SSG Salinas will testify regarding the operations order that was given for the
mission on 3 January 2004. He will testify regarding the substance of the operations
order as it was related down the chain of command. He will testify that CPT
Cunningham reiterated the importance of abiding by the rules of engagement. He will
testify that no illegal order to kill [ragi insurgents was given. His live testimony is
necessary to give the finder of fact an accurate porirayal regarding the facts of the
alleged offenses as well as to allow his veracity and truthfulness to be evaluated.

e. SPC John Plato, Echo Company, 1/8 Infantry, Fort Carson, CO 80913, Currently
Represented by Legal Counsel, CPT Robin K. Bunch, Senior Defense Counsel, Fort
Leavenworth, KS, (913) 684-1860, {913) 683-3219.

Synopsis: SPC Plato was one of SSG Werst's squad members on 3 January 2004 and
was present during the mission. SPC Plato will testify about the operation order that
SSG Werst gave his squad prior to the mission. SPC Plato will testify that during the
mission one of the insurgents that the squad had captured that night escaped briefly.

He will testify to certain statements made by PFC Stewart immediately following the
mission to the effect that PFC Stewart related that he was scared at first and didn’t know
what was going on. PFC Stewart made these statements in reference to the events that
led to the alleged shooting of Mr. Nasir Ismail. His live testimony is necessary to give
the finder of fact an accurate portrayal regarding the facts of the alleged offenses as well
as to allow his veracity and truthfulness to be evaluated

f. 1LT David Nelson, Headquarters and Headquarters Company, 5" Ranger Training
Battalion, Camp Merrill, Dahlonega, GA, (706) 864-3327 ext. 276.
Synopsis: 1LT David Nelson will testify that during the unit’'s mission on 3 January 2004
the unit was attempting to capture members of an insurgent cell and that the insurgent
cell contained several high value targets (HVT's). The leader of the insurgent cell that
the unit was attempting to capture was an individual by the name of Fowze Younes.
Intelligence suggested that this individual was highly dangerous and that if captured he
might be wearing a suicide bomber's vest. Nasir Ismail was also a member of this
insurgent cell. 1LT Nelson participated in the raid on 3 January 2004 and the squad he
was with was responsible for searching for Fowze Younes. His squad captured several
targets that night. His live testimony is necessary to give the finder of fact an accurate
portrayal regarding the facts of the alleged offenses as well as to allow his veracity and
truthfulness to be evaluated.

g. CPT Louis Guarda, Headquarters and Headquarters Company, 4™ Infantry
Division, Fort Hood, TX (407)782-9414.
Synopsis: CPT Guarda was the Accused company commander at Fort Hood from
December 2004 through May 2005. He interacted extensively with the Accused on a
daily basis and will testify about the Accused’s good military bearing and character for
purposes of good soldier defense. His live testimony is necessary to give the finder of
fact an accurate portrayal regarding the facts of the alleged offenses as well as to allow
his veracity and {ruthfulness to be evaluated.

h. SGM Teddy Blevins, 4™ Infantry Division, Fort Hood, TX (254) 371-5983.
Synopsis: SGM Blevins directly supervised the Accused from December 2004 to
Present. He interacts extensively with the Accused on a daily basis and will testify
about the Accused’s good military bearing and character for purposes of a good soldier
defense. His live testimony is necessary to give the finder of fact an accurate portrayal
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regarding the facts of the alleged offenses as well as to allow his veracity and
truthfulness to be evaluated.

i. SFC John Staples, 1/310 Infantry Battalion, Fort Bragg, NC 28310, 396-3704.
Synopsis. SFC Staples was a platoon sergeant in Alpha Company, 1/8 infantry
Battalion. He was present at the operations order prior to the unit's mission on 3
January 2004. He will testify that there was no illegal order to unlawfully kill iraqi
insurgents. He will testify about the seizing and disposition of enemy force’s weapons
during the course of a mission. He will testify that CPT Cunningham emphasized the
applications of the rules of engagement for the mission on 3 January 2004. His live
testimony is necessary to give the finder of fact an accurate porirayal regarding the facts
of the alleged offenses as well as to allow his veracity and truthfulness to be evaluated

j. Colonel Laura Carew, Fort Rucker, Alabama, (719)314-9494 (cell).
Synopsis: Colonel Carew took command of the 4th Engineer Baftalion on 30 June 2003
in Irag while the Accused was serving as a Squad Leader in Bravo Company, 4th
Engineer Battalion. The Accused and his company were attached to 1-8 Infantry
Battalion throughout Colonel Carew’s tour of duty in Iraq, however she usually visited his
company once a week. The Accused was one of her top squad leaders in the battalion;
she had complete faith in his ability to lead the Soldiers in combat. She will testify about
the Accused's good military bearing and character for purposes of a good soldier
defense. Additionally, she will testify that she never had any reason to doubt his veracity
or truthfulness. Her live testimony is necessary to give the finder of fact an accurate
portrayal regarding the facts of the alleged offenses as well as to allow her veracity and
truthfulness to be evaluated.

Sentencing Witnhesses

2. 1AW R.C.M. 701(b)(1)(B), 703(a), 703(b)(2), 703(c}2) and 1001(e), the Defense
both notifies the Government that it intends to call during presentencing proceedings
and requests that the Government produce the following witnesses at the above trial:

a. Dwight Walker, SGM USMC (Ret.), ..
(915) 833-6971.
Synopsis: Mr. Walker is the father-in-law of SSG Werst. He will testify about SSG
Werst’s background, character and family. His live testimony is necessary to give the
finder of fact an accurate portrayal regarding extenuation and mitigation as well as to
allow his veracity and truthfulness to be evaluated.

b. Doris H. Werst,
Synopsis: Ms. Werst is the Accused’s mother. She will testify about SSG Werst's
background, character and rehabilitative potential. Her live testimony is necessary to
give the finder of fact an accurate portrayal regarding extenuation and mltigatlon as well
as to allow her veracity and truthfulness to be evaluated.

c. Ms. Stacey Werst, '
Synopsis: Ms. Werst is the Accused’s wife. She will testify about SSG Werst's
background, character and rehabilitative potential. Her live testimony is necessary to
give the finder of fact an accurate portrayal regarding extenuation and mitigation as well
as to allow her veracity and fruthfuiness to be evaluated.
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3. The defense reserves the right to request additional withesses should the need arise
prior fo trial. The defense will supplement this request immediately if such a need
should rise.

MARK A. SANTOS
CPT, JA
Defense Counsel
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UNITED STATES ARMY
3" JUDICIAL CIRCUIT
FORT HOOD, TEXAS 76544

HHC, Special Troops Bn, Spt Bde
4® ID, Fort Hood, TX 76544

UNITED STATES )
)
v. )
) PRETRIAL ORDER
SSG Werst, Shane A. )
) 2 March 2005
)

. 1. Trial date — Trial will begin promptly at 0830 on 23 May 2005. An Article 39(a) session will begin
promptly at 0830 26 April 2005 to resolve all pre-trial motions.

2. Witness lists — NLT 1700 21 April 2005 (for the motions) and NLT 1700 19 May 2005 (for the merits
and presentencing), triaf and defense counsel will provide the military judge and the court reporter a list
containing each witness’ full name and unit/duty station or residence for each witness to be called.

3. Trial documents ~ NLT 1700 16 May 2003, trial counsel will provide the military judge and defense
counsel all court-martial convening orders and, in trials with members, a seating chart, flyer, and findings
and sentence worksheets:

4. Voir dire questions — NLT 1700 17 May 2005, trial and defense counsel will submit their proposed
collective voir dire questions to the military judge. Failure to comply with this requirement may result in
counsel not being permitted to conduct collective voir dire. '

5. Pleas and forum — NLT 1200 9 May 2005, defense counsel will notify the military judge and trial
counsel, in writing, of trial forum and anticipated pleas.

6. Defense witnesses — NLT 1700 12 April 2005 (for the motions) and NLT 1700 28 April 2005 (for the
merits and presentencing), defense counsel, JAW RCM 703(c)(2)(A), will submit to trial counsel a list of
all witnesses the defense wants the government to produce. In this regard, a synopsis is a summary, in
narrative form, of the requested witness’ actual testimony and not merely a statement of the subject matter

of the witness’ testimony.

7. Defense experts — NLT 1700 4 April 2005, defense counsel will submit any request for the employment
of a defense expert consultant and/or witness. The Government will respond to such requests NLT 1200 11

April 2005.

8. Motions ~ NLT 1200 12 April 2005, counsel will provide notice of any motions to opposing counsel and
to the judge and will serve on opposing counsel and file with the court any written briefs. The responding
party shall reply NI.T 1200 on the third duty day after receipt of the motion.

9. Government witnesses — NLT 1200 15 April 2005 (for the motions} and NLT 1200 6 May 2005 (for the
merits and presentencing), trial counsel will provide defense counsel a list of the intended government

witnesses.

THEODORE E. DIXON
COL, JA
Military Judge

10532




Attachment 4

10533




-LAW OFFICE OF -

RICHARD V. STEVENS, P.L.L.C.
' P.O. Box 31553
Alexandria, Virginia 22310

Phone: (703) 798-3064 stevenslaw(@msn.com
Fax: (703)997-1367 : _ www.militaryadvocate.com

2 May 2005
MEMORANDUM FOR ALL REVIEWING AUTHORITIES
SUBIECT: Notice of Representation and Request for Immunity — CPT MATT CUNNINGHAM

1. Please be advised that, as I previously notified the government, I represent CPT Matt
Cunningham. As you know, CPT Cunningham has been held past his authorized date of separation
due to an allegation made by LT Jack Saville, as part of Saville’s PTA. Specifically, LT Saville
claims that CPT Cunningham gave an illegal operations order that Saville interpreted to mean that
certain Iraqi insurgent targets were to be executed during a platoon mission in Samarra.

2. We dispute the Army’s claim of jurisdiction over CPT Cunningham in this matter and note the
extremely dubious nature of LT Saville’s claim, given that it was made in conjunction with a PTA and
no other member of the platoon, to the best of our knowledge and belief, supports Saville’s claim
against CPT Cunningham. Be that as it may, CPT Cunningham has been held past his date of
separation and we have been informed that he is pending the possible preferral of court-martial
charges. The platoon mission referred to in LT Saville’s claim against CPT Cunningham is the same
mission on which SSGT Werst fatally wounded an Iraqi insurgent.

3. On behalf of CPT Cunningham, I submit this memorandum to inform all interested parties that
CPT Cunningham will not submit to any interviews or motion/trial testimony without first being
granted immunity. Further, if CPT Cunningham is granted immunity, he will not submit to any
interviews without his defense counsel being present, at least by telephone. CPT Cunningham was
the company commander at the time of the operation at issue. Were CPT Cunningham fo be
immunized as required by defense counsel, you can expect that he would testify that his platoon
traveled from Balad to Samarra to engage in this planned operation. CPT Cunningham was present
with his platoon for the operation and no illegal operations order was given by CPT Cunningham, or
by anyone else in his presence, and the platoon was to abide by the rules of engagement for this
operation.

4, As you may know, I have taken issue with how the Army has bandled matters regarding CPT
Cunningham to date. If CPT Cunningham is called to the stand without immunity, he will invoke his
constitutional and Article 31 rights and refuse to testify. If CPT Cunningham is granted immunity, I
expect the government, and all parties, to scrupulously abide by the limitations imposed by Kastigar
v. United States, 406 US 441, 92 SCt 1653, 32 LEd2d 212 (1972); United States v. Mapes, 59 MJ 60
(CAAF 2003) and all associated case law — remembering that this does not apply only to prosecutors,
but to other witnesses and individuals exposed to the immunized testimony.

-1-

500-121: CPT Cunningham (USA) - 2 May 2005
Richard V. Stevens, Esq. Request for Immunity
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5. Please do not contact my client directly. If you have any questions concerning this
memorandum, or wish to contact CPT Cunningham for any reason, please do so through me. I will be
traveling for other courts-martial for the remainder of the month. You can reach me by e-mail, fax or
by leaving me a voicemail message which I will return as soon as possible.

500-121: CPT Cunningham (USA)
Richard V. Stevens, Esq.

Respectfully,
//SIGNED//

RICHARD V. STEVENS, Esquire

LAW OFFICE OF RICHARD V. STEVENS, P.L.L.C.
P.O. Box 31553

Alexandria, VA 22310

Phone: (703) 798-3064

Fax: (703) 997-1367

E-Mail: stevenslaw(@msn.com

- Web: Www.nﬁlita;ryadvocate.com

2 May 2005
Request for Immunity
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DEPARTMENT OF THE ARMY
US ARMY TRIAL DEFENSE SERVICE
REGION 1V, FORT HOOD FIELD OFFICE
15T CAVALRY DIVISION BRANCH OFFICE
FORT HOOD, TEXAS 76544

REPLY TO
ATTENTION OF:

AFZF-JA-TDS | _ - 28 February 2005

MEMORANDUM THRU

CPT Steven Fuller, Trial Counsel, Office of the Staff Judge Advocate, 4th Infantry
Division, Fort Hood, Texas 76544

CPT Thomas Schiffer, Chief of Military Justice, Office of the Staff Judge Advocate, 4th
Infantry Division, Fort Hood, Texas 76544

LTC Tracy Barnes, Staff Judge Advocate, Office of the Staff Judge Advocate, 4th
Infantry Dlws:on Fort Hood, Texas 78544 -

FOR Commander 4th Infantry Division, Fort Hood, Texas 765444

SUBJECT: Request for W.itness Immunity, United States v. S8G Shane Werst,
. Headquarters and Headquarters Company, 4th infaniry Division, Fort Hood,
Texas 76544

1. 1AW Rule for Court-Martial (R.C.M.) 704 the Defense in the above referenced case
requests that the Convening Authority grant testimonial immunity to the following
withesses:

‘a. PFC Nathan D. Stewart, E Co. 1/8 INF, Fort Carson, CO 80913;
b. SPC Charles M. Panneli, E Co. 1/8 INF, Fort Carson, CO 80913;
¢. SGT Jason Pizer, E Co. 1/8 INF, Fort Carson, CO 80913; and
d. SGT Bryan D. Hillis, E Co. 1/8 INF, Fort Carson, CO 80913.
2. The above requested individuals are relevant and necessary witnesses in the case
of United States v. SSG Shane Werst. As of this date, they have all spoken with legal

counsel and are currently exercising their right to remain silent in accordance with
Article 31, Uniform Code of Mllltary Justice (U.C.M.J.).

3. The Defense requests that grants of immunity for these witnesses be issued as soon
as possible. SSG Werst's case was referred on 17 February 2005 and the Government
has requested a trial date of 29 March 2005. Without a grant of immunity issued by the
Convening Authority the Defense cannot currently question these individuals or
adequately prepare for tnal
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-~ AFZF-JA-TDS
SUBJECT Request for Witness Immunity, United States v. SSG Shane Werst, __
. 1eadquarters and Headquarters Company, 4th Infantry Division, Fort Hood,

Texas 76544

4. POC is the undersigned at (254) 287-9419/ DSN 737-9419/ FAX 287-4993.

Mark A. Santos
CPT, JA
Defense Counsel
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DEPARTMENT OF THE ARMY
HEADQUARTERS 4TH INFANTRY DIVISION
FORT HOOD, TX 76544-5000

REPLY 7O
ATTENTION QF:

AFYB-CG

MEMORANDUM FOR Private First Class Nathan D. Stewart, _Company E, 1st
Battalion, 8th Infantry Regiment, 3d Brigade, 4th Infantry Division, Fort Carson, Colorado

80913 . '

SUBJECT: Grant of Testimonial Immunity and Order to Testify in the Courts-Martial of
United States v. Staff Sergeant Shane Werst

1. As an officer empowered to convene general courts-martial, and pursuant to Rule for
Courts-Martial (RCM) 704, Manual for Courts-Martial (2002 Edition), | make the following

findings:

a. You possess information relevant and necessary to the court-martial pending
against Staff Sergeant Shane Werst, specifically regarding the murder, and obstruction of
justice charges. Your testimony is vital to justice and the good order and discipline of this

command.

b. Absent immunity, you would have the right to decline to answer questions
concerning your involvement with Staff Sergeant Shane Werst based upon your privilege

against self-incrimination.

2. On the basis of these facts, pursuant to RCM 704(a)(2), you are ordered to appear and testify
truthfully at any investigative hearings or courts-martial of United States v. Staff Sergeant Shane
Werst concerning your knowledge of misconduct committed by Staff Sergeant Shane Werst. No
statement, testimony, or other information given by you concerning the alleged misconduct by
the accused, subsequent to this grant of immunity {or information directly or indirectly derived
from such statement, testimony, or other information) in connection with this case shall be used
against you in a later court-martial, except a prosecution for perjury, giving a false statement, or
failing to comply with this order. '

3. You shall also make yourself available to government investigating agencies, triai counsel,
and defénse counsel for Staif Sergeant Shane Werst to discuss the continuing investigation,
deposition and court-martial proceedings. You will completely and truthfully answer all questions
posed to you and provide all information known to you that is relevant to this case.

4. This order is effective when presented to you by the trial counsel or his representative.

- SD. TF@(%WM

tajor General, USA
Commanding
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MEMORANDUM FOR Commanding General, 4™ Infantry Division, Fort Hood, Texas 76544

.SUBJECT: Grant of Testimonial Immunity and Order to Testify in the Court-Martial of United
States v. Staff Sergeant Shane Werst

| acknowledge receipt of a copy of the grant of testimonial immunity and order to testify in the
court-martial of United States v, Staff Sergeant Shane Werst,

NATHAN D. STEWART
Date ' PFC, USA
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DEPARTMENT OF THE ARMY
HEADQUARTERS 4TH INFANTRY DIVISION

FORT HOOD, TX 76544-5000
REFLY TO
ATTENTION OF;

MEMORANDUM FOR Specialist Charles M. Pannell, .. . . .. CompanyE, 1st

- Battalion, 8th Infantry Regiment, 3d Brigade, 4th Infantry Division, Fort Carson, Colorado
80913

' SUBJECT: Grant of Testimonial Immunity and Order to Testify in the Courts-Martial of
United States v, Staff Sergeant Shane Werst

1. As an officer empowered to convene general courts-martial, and pursuant to Rule for

Courts-Martial (RCM) 704, Manual for Courts-Martial (2002 Edition), ! make the following
findings: _

a. You possess information relevant and necessary to the court-martial pending
against Staff Sergeant Shane Werst, specifically regarding the murder, and obstruction of

justice charges. Your testimony is vital to justice and the good order and discipline of this
command. ' '

b. Absent immunity, you would have the right to decline to answer questions

concerning your involvement with Staff Sergeant Shane Werst based upon your privilege
against self-incrimination.

2. Onthe basis of these facts, pursuant to RCM 704(a)(2), you are ordered to appear and testify
truthfully at any investigative hearings or couris-martial of United States v. Staff Sergeant Shane
Werst concerning your knowledge of misconduct committed by Staff Sergeant Shane Werst. No
statement, testimony, or other information given by you concerning the alleged misconduct by
the accused, subsequent to this grant of immunity (or information directly or indirectly derived
from such statement, testimony, or other information) in connection with this case shall be used
against you in a later court-martial, except a prosecution for perjury, giving a false statement, or
failing to comply with this order. |

3. You shall also make yourself available to government investigating agencies, trial counsel,
and defense counsel for Staff Sergeant Shane Werst to discuss the continuing investigation,
deposition and court-martial proceedings. You will completely and truthfully answer all questions
posed to you and provide all information known fo you that is relevant to this case.

4. This order is effective when presented to you by the trial counsel! or his representative.

s oY —

Viajor General, USA
Commanding
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MEMORANDUM FOR Commanding General, 4™ [nfantry Division, Fort Hood, Texas 76544

SUBJECT: Grant of Testimonial Immunity and Order to Testify in the Court-Martial of United
States v. Staff Sergeant Shane Werst

I acknowledge receipt of a copy of the grant of testimonial immunity and order to testify in the
court-martial of United States v. Staff Sergeant Shane Werst.

CHARLES M. PANNELL
Date SPC, USA
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DEPARTMENT OF THE ARMY
HEADQUARTERS 4TH INFANTRY DIVISION
FORT HOOD, TX 76544-5000 .

REPLY TD
ATTENTION OF;

AFYB-CG
MEMORANDUM FOR Staff.-Sergeant Bryon D. Hillis, . __ . .__, 3d Brigade, 4th Infantry
Division, Fort Carson, Colorado 80913 .

SUBJECT: Grant of Testimonial Immunity and Order to Testify in the Courts-Martial of
United States v. Staff Sergeant Shane Werst

1. As an officer empowered to convene general courts-martial, and pursuant to Rule for
Courts-Maniial (RCM) 704, -Manual for Couris-Martial (2002 Edition), | make the following

findings:

a. You possess information relevant and necessary to the court-martial pending
against Staff Sergeant Shane Werst, specifically regarding the murder, and obstruction of
justice charges. Your testimony is vital to justice and the good order and discipline of this
command.

b. Absent immunity, you would have the right to decline to answer questions
concerning your involvement with Staff Sergeant Shane Werst based upon your privilege
against self-incrimination.

2. On the basis of these facts, pursuant to RCM 704(a)(2), you are ordered to appear and testify
truthfully at any investigative hearings or courts-martial of United States v. Staff Sergeant Shane
Werst concerning your knowledge of misconduct committed by Staff Sergeant Shane Werst. No
statement, testimony, or other information given by you concerning the alleged misconduct by
the accused, subsequent to this grant of immunity (or information directly or indirectly derived
from such statement, testimony, or other information} in connection with this case shall be used
against you in a later court-martial, except a prosecution for perjury, giving a false statement, or
failing to comply with this order. :

3. You shall also make yourself available to government investigating agencies, trial counsel,
and defense counsel for Staff Sergeant Shane Werst to discuss the continuing investigation,
deposition and court-martiat proceedings. You will completely and truthfully answer all questions
posed to you and provide all information known to you that is relevant to this case.

4. This order is effective when presented to you by the trial counsel or his representative.

2 tistre——
MES D.%AN | -

ajor General, USA
Commanding
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MEMORANDUM FOR Commanding General, 4™ Infantry Division, Fort Hood, Texas 76544

SUBJECT: Grant of Testimonial Immunity and Order to Testify in the Court-Martial of United
States v. Staff Sergeant Shane Werst

| acknowledge receipt of a copy of the grant of testimonial immunity and order to testify in the
court-martial of United States v. Staff Sergeant Shane Werst.

BRYON HILLIS
Date SS8G, USA

10545




IN THE UNITED STATES ARMY

THIRD JUDICIAL CIRCUIT
UNITED STATES
\2
Response in Opposition
to Defense Motion for Abatement
WERST, Shane A. of the Proceedings

SSG, U.S. Army.

Headquarters and Headquarters Company,
4th Infantry Division (Mechanized)

Fort Hood, Texas, 76544

5 May 2005

1. Pursuant to the Rules for the Trial of Courts-Martial in the 3d Judicial Circuit, United
States Army, the Government hereby submits the follow motion in opposition to the
Defense Motion for Abatement of the Proceedings. The motion should be denied.

RELEIF SOUGHT

2. The Defense’s Motion for Abatement of the Proceedings should be denied because the
Defense has failed to make the requisite showing under R.C.M. 704(e), fo justify
abatement. Specitically, the Defense has failed to show the Government engaged in
discriminatory use of immunity to obtain a tactical advantage, or through its own
overreaching forced the witness to invoke.

BURDEN OF PROOF

3. The Defense, as the moving party, bears the burden of this motion by a preponderance
of the evidence pursuant to RCM 905(c)(1).

FACTS

4. CPT Cunningham will refuse to testify concerning the events of 3 January 2004.
Through counsel, CPT Cunningham has made it clear that he intends to invoke his rights
against self-incrimination to the extent permitted by law. See Defense Motion to Abate.

5. The Defense’s request for testimonial immunity for CPT Cunningham was sent to the
Commanding General of 4th Infantry Division. The Commanding General denied the
request grant of immunity on 5 May 2005. All other grants of immunity requested by the
Defense have been granted. The basis of this denial is that CID and the OSJA are
actively investigating CPT Cunningham with a view towards Courts-Martial. Although
CPT Cunningham is not a co-accused, his case can be called a companion, with many of

the same facts at issue. _
APPELLATE Exmmm
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United States v. SSG Werst — Response to Defense Motion to Abate

WITNESSES
6. No witnesses fequested.
LAW
7. The following authorities are relevant to this case:

. RCM 704(e). (MCM 2002 Edition)

. United States v. Richter, 51 M.J 213 (CAAF 1999 )

. United States v. Rath, 2001 CCA LEXIS 55 (Feb. 1, 2001)

. United States v. Ivey, 53 M.J. 685 (ACCA 2000)

. United States v. James, 22 M.J. 929, 633 (NM.C.M.R. 1986)
Blissett v. Lefevre, 924 F.2d 434, 442 (2d Cir. 1991)

United States v. Bolkan, 2000 CCA LEXIS 156

e o A0 TR

ARGUMENT

8. The relevant standard for determining whether defense-requested immunity must be
granted or the proceedings abated is set out in United States v. Richter, 51 M.J. 219
(CAAF 1999). Pursuant to RCM 704 (e), the Defense must show:

(1) The witness intends to invoke the right against self-incrimination to the extent
permitted by law if called to testify; and

(2) The Government has engaged in discriminatory use of immunity to obtain a
tactical advantage, or the Government, through its own overreaching, has forced the
witness to invoke the privilege against self-incrimination; and

(3) The witness’ testimony is material, clearly exculpatory, not cumulative, not
obtainable from any other source and does more than merely affect the credibility of
other witnesses.

The three prongs are stated in the conjunctive and thus the Defense is required to prove
all of them. See, 51 MLJ. 219, 223.

9. Invocation, The Government would submit that CPT Cunningham will attempt to
invoke his rights.

10. Discriminatory Use of Immunity or Forcing the Witness to Invoke. There is no
discriminatory use of immunity in this case. Even if a prosecution witness had been

granted immunity and a defense witness had been denied, that would not constitute a
“discriminatory use of immunity.” See Blissett v. Lefevre, 924 F.2d 434, 442 (2d Cir.
1991). The Government has not attempted to distort the fact-finding process by
selectively denying CPT Cunningham immunity, while granting other requests for
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United States v. SSG Werst — Response to Defense Motion to Abate

immunity. In fact the Government has granted all requests for immunity the Defense has
asked for except CPT Cunningham. In United States v. Bolkan, 2000 CCA LEXIS 156,
the court explained the second prong in R.C.M. 704(e), which requires a finding that the
government either engaged in discriminatory use of immunity to obtain a tactical
advantage, or, through its own overreaching, forced a witness to invoke the privilege
against self-incrimination. The Court stated, "Where, as in this case, the witness is a
prosecution target and awaiting trial, the second prong is not met, and 'there can be no
claim of discrimination or overreaching." Richter, 51 M.J. at 223 (quoting United States
v. Shandell, 800 F.2d 322, 324 (2d Cir. 1986)). CPT Cunningham is most definitely a
prosecution target and will be facing charges as soon as the investigation allows.

Additionally, the Government has not overreached by forcing the witness to invoke. In
fact, the complete opposite is true. The Government has no present intention of calling
CPT Cunningham. Should CPT Cunningham invoke at trial, it would be because he is

called as a defense witness.

11. Material, clearly exculpatory, non-cumulative, not obtainable by other sources, and

does not merely affect the credibility of other witnesses.

a. Material and Clearly Exculpatory. The Defense proffered in its Request for
Immunity that CPT Cunningham would testify that an order to kill was never given. The
issue of whether the order was given is not an element to the charged offenses, and his
testimony is not material to a defense. “Clearly exculpatory” means that the evidence
clearly negates guilt. See United States v. James, 22 M.J. 929, 933 (N.M.C.M.R. 1986).
There has been no showing that any other evidence that CPT Cunningham could provide
would be “clearly exculpatory” to any element of any offense charged which would
negate guilt of the charged offenses.

b. Non-cumulative and not obtainable by other sources. Additionally, the
supposed testimony of CPT Cunningham concerning whether the order to kill was given
can be obtained by other means. The Defense’s request for production of witnesses states
that SSG Matthew Salinas will testify that no order was given. This makes CPT
Cunningham’s testimony both cumulative and obtainable by other sources. See enclosed
Defense Witness Document.

c. Merely affect the credibility of other witnesses. Lastly, any testimony offered
by CPT Cunningham concerning events at the mission briefing is being offered merely to
lessen the credibility of other witnesses, i.e. 1LT Nelson, 1LT Saville, who will testify
that CPT Cunningham did give an illegal order. See US v. Rath, 2001 CCA LEXIS 55
(upholding the military judge’s refusal to abate the proceedings because the witness’
testimony would “do little more than affect the credibility of other witnesses.”).

CONCLUSION

12. In light of the above facts and the law applied to those the facts, the Government
submits the Defense motion should be denied in its entirety. Based upon the limited
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benefit, if any, of the testimony offered by CPT Cunningham, the court should not resort
to such a drastic remedy as abating the proceedings.

Senior Trial Counsel

I certify that I have served or caused to be served a true copy of the above on the
Trial Defense Counsel on 5 May 2005.

Senior Trial Counsel
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UNITED STATES

V. DEFENSE REQUEST FOR

WERST, Shane, WITNESSES
SSG, U.S. Amy, 1 \
Headquarters and Headquarters Company,
4th Infantry Division,

Fort Hood, Texas 76544

i e i e

Merits Withesses

1. IAW Rule for Court-Martial (R.C.M.) 701(b)(1)(A), 703(a), 703(b)(1) and 703(c){2), the
Defense both notifies the Government that it intends to call during its case in chief and
requests that the Government produce the following withesses at the above trial:

a. LTC Nathan Sassman, 1/8 Infantry, Fort Carson, CO, (719) 526-8317.
Synopsis: LTC Sassman was the battalion commander for 1/8 Infaniry at the time of the
alleged misconduct. He will testify that the mission the unit conducted on 3 January
2004 was planned for weeks prior to that date. The mission contained a list of several
Iragi insurgents known to have been involved in attacks against US forces. He will
testify that no illegal orders were given to his knowledge to uniawfully kill any lraqi
insurgents. LTC Sassman was present on 3 January 2004 during the mission. He will
testify that he heard gun shots from the direction of SSG Werst’s squad and there could
not have been more than 5 shots discharged. His live testimony is necessary to give the
finder of fact an accurate portrayal regarding the facts of the alleged offenses as well as
to allow his veracity and truthfulness to be evaluated.

~ b. CPT Matthew Cunningham, Currently Represented by Legal Counsel, Mr. Richard
D. Stevens, P.O. Box 31553, Alexandria, VA 22310(703) 798-3064 fax (703) 997-1367.
Synopsis: CPT Cunningham was the company commander for Alpha Company, 1/8
Infantry at the time of the alleged misconduct. He was present at the mission on 3
January 2004. He will testify that the mission was planned for weeks prior to that date.
He gave the operations order to the platoon’s leadership and told that leadership to
abide by the rules of engagement. There were no orders given to unlawfully kill any Iragi
insurgents. His live testimony is necessary to give the finder of fact an accurate
portrayal regarding the facts of the alleged offenses as well as to allow his veracity and
truthfulness to be evaluated.

c. SSG Bryon Hillis, 1/8 Infantry, Fort Carson, CO, (719) 210-4958.
Synopsis: SSG Bryon Hillis was one of the Accused’s team leaders during the mission
on 3 January 2004. He will testify that one of the insurgents that the squad captured
during the mission escaped briefly and was captured by another squad. He will also
testify that SSG Werst discussed the death of CPT Eric Paliwada with the squad. He
will testify that SSG Werst assured the chain of command that the squad would be
professional on the mission. He will also provide testimony about statements made by
SSG Werst after the death of Mr. Nasser [smail. He will testify that SSG Werst
suggested that PFC Pannell get credit for the shooting. His live testimony is necessary
to give the finder of fact an accurate portrayal regarding the facts of the alleged offenses
as well as to allow his veracity and truthfuiness to be evaluated.
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Defense Request for Witnesses -- U.S. v. Werst

d. SSG Mathew P. Salinas, Alpha Company, 4th Ranger Training Battalion, Fort
Benning, GA No telephone number available the time of this request.
Synopiss: SSG Salinas will testify regarding the operations order that was given for the
mission on 3 January 2004. He will testify regarding the substance of the operations
order as it was related down the chain of command. He will testify that CPT
Cunningham reiterated the importance of abiding by the rules of engagement. He will
testify that no illegal order to kill Iraqi insurgents was given. His live testimony is
necessary to give the finder of fact an accurate portrayal regarding the facts of the
alleged offenses as well as to allow his veracity and fruthfulness to be evaluated.

e. SPC John Plato, Echo Company, 1/8 Infantry, Fort Carson, CO 80913, Currently
Represented by Legal Counsel, CPT Robin K. Bunch, Senior Defense Counsel, Fort
Leavenworth, KS, (913) 684-1860, (913) 683-3219.

Synopsis: SPC Plato was one of SSG Werst's squad members on 3 January 2004 and
was present during the mission. SPC Plato will testify about the operation order that
SSG Werst gave his squad prior to the mission. SPC Plato will testify that during the
mission one of the insurgents that the squad had captured that night escaped briefly.

He will testify to certain statements made by PFC Stewart immediately following the
mission to the effect that PFC Stewart related that he was scared at first and didn’t know
what was going on. PFC Stewart made these statements in reference to the events that
led to the alleged shooting of Mr. Nasir Ismail. His live testimony is necessary to give
the finder of fact an accurate portrayal regarding the facts of the alleged offenses as well
as to allow his veracity and truthfulness to be evaluated

f. 1LT David Nelson, Headquarters and Headquarters Company, 5™ Ranger Training
Battalion, Camp Merrill, Dahlonega, GA, (706} 864-3327 ext. 276.
Synopsis: 1L.T David Nelson will testify that during the unit's mission on 3 January 2004
the unit was attempting to capture members of an insurgent cell and that the insurgent
cell contained several high value targets (HVT’s}. The leader of the insurgent cell that
the unit was attempting to capture was an individual by the name of Fowze Younes.
[ntelfigence suggested that this individual was highly dangerous and that if captured he
might be wearing a suicide bomber’s vest. Nasir Ismail was also a member of this
insurgent cell. 1LT Nelson participated in the raid on 3 January 2004 and the squad he
was with was responsible for searching for Fowze Younes. His squad capiured several
targets that night. His live testimony is necessary to give the finder of fact an accurate
portrayal regarding the facts of the alleged offenses as well as to allow his veracity and
truthfuiness to be evaluated.

g. CPT Louis Guarda, Headquarters and Headquarters Company, 4" Infantry
Division, Fort Hood, TX (407)782-9414,
Synopsis: CPT Guarda was the Accused company commander at Fort Hood from
December 2004 through May 2005. He interacted extensively with the Accused on a
daily basis and will testify about the Accused’s good military bearing and character for
purposes of good soldier defense. His live testimony is necessary to give the finder of
fact an accurate portrayal regarding the facts of the alleged offenses as well as to allow
his veracity and truthfulness to be evaluated.

h. SGM Teddy Blevins, 4" Infantry Division, Fort Hood, TX (254) 371-5983.
Synopsis: SGM Blevins directly supervised the Accused from December 2004 to
Present. He interacts extensively with the Accused on a daily basis and will testify
about the Accused’s good military bearing and character for purposes of a good soldier
defense. His live testimony is necessary to give the finder of fact an accurate portrayal
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regarding the facts of the alleged offenses as well as to allow his veracity and
truthfulness to be evaluaied.

i. SFC John Staples, 1/310 Infantry Battalion, Fort Bragg, NC 28310, 396-3704.

- Synopsis. SFC Staples was a platoon sergeant in Alpha Company, 1/8 Infantry
Battalion. He was present at the operations order prior to the unit's mission on 3
January 2004. He will testify that there was no illegal order to unlawfully kill Iraqi
insurgents. He will testify about the seizing and disposition of enemy force's weapons
during the course of a mission. He will testify that CPT Cunningham emphasized the
applications of the rules of engagement for the mission on 3 January 2004. His live
testimony is necessary to give the finder of fact an accurate portrayal regarding the facts
of the alleged offenses as well as to allow his veracity and fruthfulness to be evaluated

j. Colonel Laura Carew, Fort Rucker, Alabama, (719)314-9494 (cell).
Synopsis: Colonel Carew took command of the 4th Engineer Battalion on 30 June 2003
in Irag while the Accused was serving as a Squad Leader in Bravo Company, 4th
Engineer Battalion. The Accused and his company were attached to 1-8 Infantry
Battalion throughout Colonel Carew’s tour of duty in Irag, however she usually visited his
company once a week. The Accused was one of her top squad leaders in the battalion;
she had complete faith in his ability to lead the Soldiers in combat. She will testify about
the Accused's good military bearing and character for purposes of a good soldier
defense. Additionally, she will testity that she never had any reason to doubt his veracity
or truthfulness. Her live testimony is necessary to give the finder of fact an accurate
portrayal regarding the facts of the alleged offenses as well as to allow her veracity and
truthfulness to be evaluated.

Sentencing Witnesses

2. 1AW R.C.M. 701(b){1)}(B), 703(a), 703(b){(2), 703(c)(2) and 1001(e), the Defense
both notifies the Government that it intends to call during presentencing proceedings
and requests that the Government produce the following witnesses at the above trial:

~i~ht Walker, SGM USMC (Ret.),
(915) soo-u. .
Synopsis: Mr. Walker is the father-in-law of SSG Werst. He will testify about SSG
Werst's background, character and family. His live testimony is necessary to give the
finder of fact an accurate portrayal regarding extenuation and mitigation as well as to
allow his veracity and truthfulness to be evaluated.

b. Doris H. Werst, ) . L
Synopsis: -Ms. Werst is the Accused’'s mother. She will testify about SSG Werst's
background, character and rehabilitative potential. Her live testimony is necessary o
give the finder of fact an accurate portrayal regarding extenuation and mitigation as well
as to allow her veracity and truthfulness to be evaluated.

€. Ms. Stacey Werst, ! L
Synopsis: Ms. Werst is the Accused’s wife. She will testify about SSG Werst's
background, character and rehabilitative potential. Her live testimony is necessary to
give the finder of fact an accurate portrayal regarding extenuation and mitigation as well
as to allow hér veracity and truthfulness to be evaluated.
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3. The defense reserves the right to request additional witnesses should the need arise
prior to trial. The defense will supplement this request immediately if such a need
should rise.

MARK A. SANTOS
CPT, JA
Defense Counsel
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UNITED STATES
V.
Shane A. Werst

SSG; U.S. ARMY, - FLYER
Headquarters and Headquarters Company,

Special Troops Battalion, '

Support Brigade, 4™ Infantry Division (Mechanized), 23 May 2005

R g I . i P g S

Fort Hood, Texas 76544

CHARGE I: VIOLATION OF THE UCMI, ARTICLE 118

SPECIFICATION: In that SSG (E6) Shane A.-Werst, U.S. Army, did, at or near Balad, Fraq, on or about 3
January 2004, with premeditation, murder Naser Ismail by means of shooting him with a rifle.

CHARGE 1I: VIOLATION OF THE UCMJ, ARTICLE 134

SPECIFICATION: In that SSG (E6) Shane A. Werst, U.S. Army, did, at or near Balad, Iraq, on or about 3
January 2004, wrongfully endeavor to impede an investigation and influence the actions of PFC Nathan
Stewart and SPC Charles Pannell, by directing them to alter their statements regarding the murder of Naser
Ismail.

APPELLATE EXHlBI@
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DEPARTMENT OF THE ARMY
GENERAL COURT-MARTIAL
UNITED STATES ARMY TRIAL JUDICIARY

THIRD JUDICIAL CIRCUIT
UNITED STATES )
)
v. )
) MOTION IN LIMINE & REPLY TO
WERST, Shane, ) GOVERNMENT BRIEF
)
SSG, U.S. Army, )
Headquarters and Headquarters Company, )
4th Infantry Division, ) 20 May 2005
Fort Hood, Texas 76544 )

1. Nature of Pleading. In response to the Court’s Order and in response to the government’s

brief in response thereto, the defense submits this Motion Jn Limine. The government seeks
permission to introduce evidence regarding statements and a list of names made by Captain
Cunningham. This evidence 18 inadmissible pursuant to Military Rules of Evidence 402 and 403.

2. Summary of Facts. Defendant is charged, infer alia, with the 3 January 2004 premeditated

murder of Naser Ismail in Iraq.

The government seeks to admit evidence regarding CPT Cunniﬁgham highlighting five
names out of a list of 18 and saying those five people “were not to come back alive.”
3. Discussion. The defense believes that the proffered evidence is irrelevant. Further, even if
the evidence is relevant the probative value of such evidence is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the members.

Questions of admissibility are left to the sound discretion of the court; and a judge’s

determination will not be reversed absent a clear abuse of discretion.

APPELLATE EXHlBﬁm—

RECOGNIZEDR.
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 M.R.E 402 states “[e]vidence which is not relevant is not admissible.” Relevant evidence
is defined as “evidence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable.” M.R.E. 401.

The government argues that the proffered evidence is relevant to the issue of
premeditation. There is nothing about the éviden(;e, however, that makes it more or less
probable that Defendant premeditated the shooting of Naser Ismail. On the issue of
premeditation the members will likely be provided an instruction along the lines of: “[a]
‘premeditated design to kill’ means the formation of a specific intent to kill and consideration of
the act intended to bring ébout death.” DA PAM 27-9 at 3-43-1(d) (Benchbook). With this
iﬁstruction or one like it as guidance, cven if the members believe that CPT Cunningham did
highlight names on a list, that Naser Ismail’s was one of those names, and that CPT Cunningham
" opined that the persons named “were not to come back alive” tiley should be no further along in
determining whether Defendant is guilty of premeditated murder (or any lesser offense). The
proffered actions of CPT Cunningham are irrelevant to the question of whether Defendant
formed a specific intent to kill and thought about the actions which brought about a death.
Whether or not CPT Cunningham said certain people “were not to come back alive” reveals
nothing about what Defendant thought, when he thought it or what he did.

The government hopes that the members will believe that the statement is evidence of
Defendant’s premeditation. Given that 1t was not Defendant’s statement, however, nor was it
even made in a conversation with Defendant or in response to anything Defendant was saying or
doing, it is unclear how CPT Cunningham’s statement of his own belief is relevant to anything

Defendant did or didn’t do at some later time and place. The statement was not made by

Defendant, it was not made directly to Defendant, it was not made in a conversation in which
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Defendant was participating, and it is not clear that Defendant either heard or understood it. The
statement is so far removed from the facts of consequence in this case that it is irrelevant.

In support of its claim of relevance the government relies on several cases; unfortunately,
none of those cases provides the support the govenunentrseeks. The government cites United
States v. Davis, 49 MTJ . 79 (C.A.AF. 1998}, for the proposition “Premeditation is a concept that
is judged according to different types of inquiries.” I—Iowever;.the government’s belief that
Davis® citing of State v. MLO,' 440 S.E.2d 98, 106 (N.C. 1994) means that the Davis court
agreed with MLO’s “recogn(ition of] at least seven separate indicators of premeditation” is
questionable. Neither Davis nor MLO dealt with a question of admissibility. .Rather, both were
addressing the issue of the sufficiency of the evidence. Further, each was doing so for a different
offense. While MLO did recognize at east seven indicators of premeditation, it is far from clear
that Davis’ cite to it was intended to signal the court’s adoption of ML(O’s list of indicators of
premeditation. Indeed, 1t woul_d make no sense for the admissibility of premeditation evidence to
have been the significance of the holding in MLO given thé fact that Davis was an arson case
while MLO was a murder case. In feviewing a conviction for arson the Davis court was
interested in proof of willﬁllness, while the MLO court’s review of a murder conviction focused
on evidence of premeditation. Since willfulness and premeditation are not the same adoption of
a standard of admissibility for evidence of premeditation would not have been germane to the
analysis in Davis. Compare Benchbook at 3-16-4(d) with 3-43-1(d).

The government also relies on United States v. Goodman, 2 C.M.R. 76 (C.M.A. 1952)

‘and United States v. Redmond, 21 M.J. 319, 325 (C.M.A. 1986) for the proposition that it is “for
the members to consider afl the eViden-ce, including opinion and circumstantial evidence, in

determining whether appellant had premeditated [the victim’s] death.” Since the Goodman

' The government references a slightly different cite from that which actually appears in Davis.
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decision predates the Military Rules of Evidence by almost three decades, and indeed the
effective date of the Uﬁiform Code of Military Justice, Defendant does not believe it is of any
value. While Redmond is a case that was decided under the UCM]J and does discuss
admissibility under the Military Rules of Evidence, contrary to the interpretation advocated by
the government it is not a case promoting the concept that members should be allowed to hear
any évidence a paﬁy chooses to present. In statingr that members should be allowed to consider
“all the evidence” the court is talking about all admissible evidence. This is no more fhan a
recognition that the Military Rules of Evidence favor admissibility (see generally Manual for
Courts-Martial at A22-34 (Analysis of the Military Rules of Evidence, Rule 402). Despite this
relative liberality, however, evidence must still be relevant, a trial court is still résponsible for
making that determination, and Redmond is not advocating an open-door policy. Since the
proffered evidence is irrelevant Redmond does not make it admissible. |
Even if evidence of CPT Cunningham’s statement is relevant the defense believes that it
should nonetheless be excluded as unfairly prejudicial and likely to confuse or mislead.
M.R.E 403 allows the exclusion of relevant evidence if its probative value “is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading
_the members.” “‘Unfair prejudice’ exists if the evidence is used in something other than its
logical, probative, force. The possibility that the fact finders might dramatically over estimate
the value of the evidence or Ee confused as fo its probative meaning, often will result in prejudice
to an accused.” United States v. Owens, 16 M.]. 999, 1002 (A.C.M.R. 1983).
In this case the danger of unfair prejudice if the evidence 1s admitted is high. Any
relevance that CPT Cunningham’s statement may have to the issues in the case is substantially

outweighed by the nisk that the evidence will be given too much weight by the members. .
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[f the members believe that such a statement was made there 15 a substantial risk that they
will draw adverse inferences regarding the.character of the participants in the operation,
including Defendant. Evidence that CPT Cﬁnniﬁgham said certain people were “not to come
back alive” creates a risk that the members will judge Defendant based on emotion rather than
the facts of the case. Given that the probative impact of CBT Cunningham’s statement is at best
ektremely limited, the risk that Defendant’s right to a fair trial will be compromised
substantially outweighs any argument in favor or admitting the evidence.

Further, admission of evidence that CPT Cunningham made the statement risks confusing
the members. If such evidence is admitted then presumably defense evidence regarding the
statement - whether it was made, what it meant, whether Defendant heard and understood it,
etc., will also be admissible. The result will be a mini-trial within a trial, with witnesses on both
sides called to testify about CPT Cunningham’s statement. A significant amount of evidence on
what is in effect a collateral matter will be ?resented, inevitably distracting the members from the
evidence that is more directly relevant to issues of guilt and innocence. There is a substantial
risk that litigation about the statement itself will confuse the members regarding its relevance,
the use to which it can be put, and its proper place in the facts at 1ssue.

Finally, there is also the risk that having a trial within a trial on CPT Cunningham’s
statement will mislead the members. Trial testimony surrounding the statement could lead the
members to conclude that the staternent, in and of itself, ié a deciding factors — if they believe the
statement was made then 1t 1s more l_ikelyAthat Defendant committed the crime. Such a
conclusion would be wrong because it fails to.include a necessary intermediate step: even if the
statement was méde what, if anything, does that tell the members about whether Defendant

committed a crime? The risk to Defendant is great that conflicting testimony about the statement
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will mislead the members into thinking that the statement alone can tell them whether Defendant
premeditated a killing.

Signiﬁcgntly, the government’s own brief highlights the himited value of the pro fféred
evidence. The government writes that its position “is not that the list or commentary of CPT
Cunningham was the causal link to the death of Mr. Ismail . . . . Without any consideration of the
list of names or the directives of CPT Cunmingham, the accused’s comments, “We’re going to
kill this mother fucker,” and “there’s about to be contact,” both of which occurred while the
accused was at the house of Mr. Ismail, and before the shooting, show his plan to unlawfully
kill.” If CPT Cunningham’s statements are not the causal link, however, and the government
points to other evidence of Defendant’s “plan to unlawfully kill,” then what exactly is the
significance of the proffered evidence? Further, even if the government believes that the
proffered evidence does somehow go-to show something how probative can it possibly be to the
government’s case?

Finally, the government also highlights one of the ways in which admission of this
evidence can easily lead to confusion or waste of time — litigation over the nature of the
statement that people “were not to come back alive.” The government proposes that there may
be a need to determune “whether CPT Cunningham’s guidance constituted a patently illegal
order.” This simple proposal, however, foreshadows significant litigation: was the statement
made; how was it pﬁased; who heard it; how was it understood; was it intendéd to be an order,
was it taken as an order; was it a legal order; etc? While the government may not realize the
import of its proposition the fact is that it shows how likely it will be that the admission of the
proffered evidence will lead to extensive litigation on a collateral issue with resulting confusion

and misunderstanding,.
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The probative value of the proffered evidence, which the government claims is of only

limited value is significantly cutweighed by the risk of unfair prejudice, confusion and

misunderstanding.

4. Conclusion. For the above reasons, the defense respectiully requests the court deny the

government’s Motion Ir Limine and exclude the proffered evidence.

Mark Santos
CAPT, JA, USA
Detailed Defense Counsel
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UNITED STATES )

v g GOVERNMENT MOTION IN LIMINE:

) ) CPT CUNNIGHAM’S LIST OF
TARGETS, ACCENTUATION OF
WERST, Shane A, ) ’
SSG, U.S. Army, ) NAMES, AND VERBAL GUIDANCE
Headquarters and Headquarters Company )
4 Infantry Division ) 19 May 2005
Fort Hood, Texas 76544 )
"RELIEF SOUGHT

1. The Government in the above case requests that this Honorable Court permit the
Government to introduce evidence of a list of 18 names of Iragi targets provided by CPT
Matthew Cunningham, his highlighting of approximately five of those names, and his
guidance regarding the highlighted individuals that they “were not to come back alive”
on the basis that these evidentiary facts are relevant to the accused’s premeditated design
to unlawfully kill the victim, Naser Ismail, and that they are not confusing or unduly
prejudicial to the panel.

BURDEN OF PROOF

2. Under RCM 905, the Government, as proponent, bears the burden of proving by
preponderance of the evidence that the evidence sought to be offered is both relevant
under M.R.E. 401 and admissible pursuant to M.R.E. 403,

LAW

3. The Government relies on the following authorities in support of its motion:

M.R.E. 401

M.R.E. 403

United States v. Davis, 49 M.J. 79 (C.A.AF. 1998)
United States v. Redmond, 21 M.J. 319 (C.M.A. 1986)
United States v. Goodman, 2 CM.R. 76 (C.M.A. 1952)
North Carolina v. YSUT MLO, 440 S.E.2d 98 (N.C. 1994)

APPELLATE EXHIBIT 'x
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WITNESSES

4. The Government will have the following witnesses produced and present for the
hearing of this motion.

1LT Daniel Maurer
71D OSJA
Fort Carson, Colorado

11L.T Jack Saville
DECAM
Fort Carson Colorado

PFC Nathan Stewart
2 BCT, FWD, 21D
Fort Carson, Colorado

5. Approximately a week prior to 3 January 2004, Alpha Company, 1-8 Infantry had
been planning to conduct raids in the Balad region of Iraq, which they then occupied
pursuant to military orders. This mission was to locate and detain the individuals
responsible for recent attacks of the FOB. Shortly before the mission, the Company
requested the participation of one squad from the Engineer Company to supplement
Alpha Company’s mission.

6. A day before the raid was to take place, on approximately 2 January 2004, the
Engineer Company’s area of operation was attacked by mortars, leading to the death of
the Engineer Company Commander, CPT Eric Paliwoda, as well as the injury of a
number of company members. Although the chain of command expressed some doubt in
the assignment of an Engineer squad to support the mission of Alpha Company, 1-8

. Infantry, the accused and his squad volunteered to conduct the mission.

7. The accused went to a briefing in which he was provided a list of approximately 18
names of Iragi civilians who were believed to be involved in the finance, planning, or
facilitation of insurgent activities. CPT Matthew Cunningham provided the initial
briefing, and highlighted the fact that approximately five of the 18 names were linked
directly to the death of CPT Paliwoda. Witnesses will testify that CPT Cunningham also
provided a direction to his subordinates that the five highlighted individuals on the list
“were not to come back alive,” or words to that effect. One of the names on the list was
Naser Ismail.

8. Following the initial briefing, the accused then proceeded to put out information to the

members of his own squad, to the effect that there was a list, and that the list contained
the names of specific individuals who were not to come back, or words to that effect.

2
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9. The raid proceeded as scheduled in a format in which the squad broke out into various
teams and encountered a series of homes in a village in Balad. They would search a
house, detain all male adults by placing hand restraints on them, and then process each of
these males through a detainee collection point with a translator, situated in an
advantageous position near the village square. In this sense, the raid moved from house
to house, where the squad would be reformulating at the collection point after each search
of a home was complete.

10. Upon arriving at the home of one Naser Ismail, the accused consulted his list of
names and used the sole male adult’s identification to verify that he was the Naser Ismail
who appeared on the list of highlighted individuals. During the operation, the accused
directed one PFC Nathan Stewart, “Were going to kill this mother fucker,” or words to
that effect, after which he communicated over the radio to his platoon leader, 1LT Jack
Saville, “there is about to be contact.” At all times, the detainee was unarmed, and soon
after these epithets, met his demise by numerous bullets to the chest fired from the
accused’s rifle. '

11. Shortly after the shooting, the accused directed his subordinates to fabricate a story
that another soldier, PFC Charles Pannell, had killed Mr. Ismail rather than the accused.
In support of the misrepresentation, the accused drafted an award recommendation he
knew to be false, which assigned responsibility for the death to the subordinate, PFC
Pannell.

" ARGUMENT

12. This Honorable Court posed the question of whether CPT Cunningham’s “order”
regarding the list of high value targets was relevant to the charges against the accused,
and furthermore, whether this evidence would be admissible under the provisions of
M.R.E. 403. For the following reasons, the Government responds that the evidence is not
only highly relevant, but perfectly admissible under the balancing test of M.R.E. 403,

The Evidence is Relevant to Show Aspects of the Accused’s Premeditation

13. M.R.E. 401 describes relevant evidence as that which has “any tendency to make the
existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” The Government offers
this evidence to explain one of many factors that contributed to the planned death of the
Iraqi male who met his demise during the raid. Premeditation is a concept that is judged
according to different types of inquiries. United States v. Davis, 49 M.J. 79, 83
(C.A.AF. 1998), citing with approval, North Carolina v. YSUT MLQ, 440 S.E.2d 98, 106
(N.C. 1994) (recognizing at least seven separate indicators of premeditation). While the
existence of the list of names and the verbal directive of CPT Cunningham point toward
premeditation of Mr. Ismail’s murder, they are not the exclusive sources of premeditation
that the Government will offer in the case, nor should they be viewed in a vacuum.
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14. In accordance with M.R.E. 401, the list is relevant because it permitted the accused
to selectively target specific Iraqis as high value targets. Furthermore, the very same list
linked these select targets to the killing of the accused’s company commander, a person
who was sorely missed by all who knew him in that theatre,

15. The milifary courts have evaluated premeditation from an evidentiary standpoint, and
have clearly concluded that a panel should examine “all the facts of the case, and should
carefully consider all the evidence, in reaching a determination as to whether or not
premeditation existed.” Uhnited States v. Goodman, 2 C.M.R. 76, 80 (C.M.A. 1952),
United States v. Redmond, 21 M.J. 319, 325 (C.ML.A. 1986) (“[I]t was for the members to
consider all the evidence, including opinion and circumstantial evidence, in determining
whether appellant had premeditated Ilona's death.”) (emphasis added). In this sense,
because the proffered evidence shows a tendency to make the existence of premeditation
more probable, the panel should have the opportunity to consider the evidence and attach
the amount of weight to it that they believe necessary under the circumstances after
evaluating other factors.

The Evidence is Not Offensive to M.R.E. 403

16. ML.R.E. 403 prohibits the introduction of evidence on the grounds that it would cause
undue prejudice to the accused, that it would be confusing to the panel, or that the
consideration of such evidence would cause time to be wasted by the court. In this
instance, the proffered evidence would be admissible under all of the rationales in the
Rule.

17. First, the evidence would not be unduly prejudicial because it is offered as merely
one of multiple factors that independently reveal premeditation by evincing a design,
preparation, and plan of the accused to unlawfully kill Mr. Ismail. As stated in the
R.C.M. 802 conference, the Government’s position is not that the list or commentary of
CPT Cunningham was the causal link to the death of Mr. Ismail. Were the Government
arguing that by virtue of being a Squad Leader and receiving an order, the accused was
merely an automaton who then obeyed the order without question, this might prejudice
the accused. Clearly this is not the Government’s theory. Without any consideration of
the list of names or the directives of CPT Cunningham, the accused’s comments, “We’re
going to kill this mother fucker,” and “there’s about to be contact,” both of which
occurred while the accused was at the house of Mr. Ismail, and before the shooting, show
his plan to unlawfully kill. So does the accused’s effort to conceal the true facts
surrounding the shooting by attributing the death to a soldier who was not responsible for
it.

18. Second, the issues which the panel must decide will not be confused by consideration
of the proffered evidence. In the courts’ analysis of the numerous factors that show
premeditation, there is an evident tolerance, and, in actuality, a mandate that the panel
expand its frame of reference to consider independent if not contradictory or otherwise
disjointed facts all of which indicate the same conclusion that the accused has
premeditated a killing. Davis, 49 M.J. at 83. As important, the role of limiting
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instructions surely offers a framework on which the panel may reach justified and
permissible inferences. The Government would not be opposed to the instruction that the
legality of the order given, if it was an order, is not an issue for the panel to decide.! At
this point, however, because the proffered evidence is not dispositive on the issue of
premeditation and is at best circumstantially relevant, the Government will be pleased
with any instruction that this Honorable Court should offer.

19. Third, based on the precedents which support the relevance of the proffered
evidence, its evaluation is in no way a waste of time.

CONCLUSION

20. Based on the above, the Government requests that this Honorable Court allow the
panel fo consider the existence of the list of high value targets, the highlighting of
approximately five names on the list including Naser Ismail, and CPT Cunningham’s
directive, “these five targets are not to come back aliyes*0r words to that effect.

EVEN B. FULLER
CPT, JA
Trial Counsel

! However, it may be relevant to the accused’s premeditation to determine whether CPT
Cunningham’s guidance constituted a patently illegal order, since the conscious decision
to abide by an order that is unlawful on its face would be evidence of the accused’s intent
to kill.
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I certify that [ have served or cansed to be served an electronic cop¥y of the above on the

Defense Counsel on 19 May 2005.

EVEN B.
CPT, JA
Trial Counsel

FULFKER
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