OFFICE OF THE CHIEF CIRCUIT JUDGE
FOURTE JUDICIAL CIRCUIT
FORT LEWIS, WA 98433

UNITED STATES } RULING ON

) DEFENSE MOTION TO
V. ) COMPEL PRODUCTION

) OF WITNESSES
)

WELSHOFER, Lewis CW3 )

66th MI Company, )

3d Squadron, ) 29 December 2005

3d Armored Cavalry Regiment (Rear), )

Fort Carson, CO 80913 )}

The Court has considered the defense motion to compel production of witnesses, the
supporting documents provided thereto, the government response to the defense motion,
and the defense reply to the government response.

In accordance with R.C.M. 703(c)(2), the defense has requested the Court order the
production of nine witnesses denied by the government. As to each of the witnesses, the
Court finds and rules: ' ;

CPT Derik Timmerman — the defense has failed to sufficiently establish relevance and
necessity for the testimony of this witness, accordingly, the defense motion to produce is
denied.

MAT Paul Hussein — the defense has failed to sufficiently establish relevance and
necessity for the testimony of this witness, accordingly, the defense motion to produce is
denied. '

Mr. James Reese — the defense has sufficiently established relevance and necessity for the
testimony of this witness, accordingly, the defense motion to produce is granted.

CPT Brian Baldrate — the defense has failed to sufficiently establish relevance and
necessity for the testimony of this witness, accordingly, the defense motion to produce 18
denied.

MSG George Kurban — the defense has failed to sufficiently establish relevance and

necessity for the testimony of this witness, accordingly, the defense motion to produce is
denied.

. rg> Appellate Exhibi XVIT

11351




. Ms. Marielena Marlow — the defense has sufficiently established relevance and necessity
for the testimony of this witness, accordingly, the defense motion to produce is granted.

CPT Burton Glover — the defense has failed to sufﬁcwntiy establish relevance and
necessity for the testimony of this witness, accordmgly, the defense motion to produce is
denied.

Mr. Ray Gleaton — the defense has sufficiently established relevance and necessity for the
testimony of this Wltness accordingly, the defense motlon to produce is granted.

SSG Paul Olsen - the defense has failed to sufﬁmently establish relevance and necessity
for the testimony of this witness, accordingly, the defense motion to produce is denied.

Ruling: The defense motion as 1t relates to Mr Reese, Ms. Marlow, and Mr. Gleaton is
granted it is otherwise denied.

o —
" MARK L. TOOLE

COL, JA
Military Judge

/g 24+ APPELLATE EXHIBIT K W /
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OFFICE OF THE CHIEF CIRCUIT JUDGE
FOURTH JUDICIAL CIRCUIT
FORT LEWIS; WA 98433

UNITED STATES

V.

' ORDER TO CLOSE
. CERTAIN PROCEEDINGS

WELSHOFER, Lewis CW3

66th MI Company, ,

3d Squadron, _

. 3d Armored Cavalry Regiment (Rear),

Fort Carson, CO 80913

S SR W A W N G T L N

1. In a document entitled “MRE 505 Disclosure,” classified as Secret and dated 3 Nov
2005, the government requested the court order the trial proceedings closed to the public
only while certain classified information is being introduced and during the examination
of witnesses whose identity is classified, or when such information or evidence is the
subject of argument to ensure that the information specified by the government is not
disclosed to the public. A session under Art. 39(a) UCMJ was held on 16 November
2005. The session was closed. The defense has objected to the closing of the trial
proceedings. The partics were given the opportunity to present evidence and make
argument.

2. Findings of Fact:

a. The government intends to introduce into evidence certain items of evidence
- that have been deemed classified. Some of this evidence will be introduced
thru the testimony of two witnesses whose identity has been deemed
classified. This information is not within the public domain.

b. As the detailed military judge, the undersigned considered in camera the

- substance of the evidence, made primarily through a proffer by counsel at the
16 November 2005 Art. 39(a) session, as well as the classification
certification for the evidence, and a verbatim transcript of the security
specialist’s testimony at the Art: 32 investigation in U.S. v. Williams; U.S. v.
Sommer; and, U.S. v. Loper (originally co-accused’s with CW3 Welshoffer).
I also considered a classified transcript of a deposition of one of the specified
witnesses. '

' ¢. My consideration of the evidence and review of documents relating to the
security classification declarations by a security specialist who holds

o Y Appsilate Exhibit X777
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classification authority under Executive Order 12958 as amended by
Executive Order 13292 (March 25, 2003) for information and evidence
relevant in this case shows that the government proved by a prepondetance of
the evidence that the evidence in the form of testimony from witnesses —
particularly the two specified by the government as possessing and -
maintaining a classified identity and, potentially portions of the testimony of
CW?2 Somnek and SSG Dodds, sought to be introduced by the government
does involve mattets classified at the “Secret” level, and was properly -
classified by an authorized original classification authority applying the
standards of Executive Order 12958, as amended by Executive Order 13292.

~d. Public disclosure of the classified evidence and the classified identify of the
two specified witnesses in this case would harm the national security of the
United States.

e. The classified information sought to be introduced is critical to the
government’s prosecution of this case and directly relates to circumstances
and the underlying basis of the charges in this case.

3. Discussion: The accused enjoys the right t¢ a public trial under the Sixth Amendment.

The general public, including the media, has a qualified right under the First Amendment

to attend criminal trials (Richmond Newspapers v. Virginia, 448 U.S. 555 (1980). The
right to a public trial in included in the Manual for Courts-Martial at Rule for Courts-

" Martial (RCM) 806. Case law interpreting the First and Sixth Amendments, and RCM

806, show that neither the accused’s nor the public’s right is absolute. A military judge

~ may, if necessary, close portions of the trial proceedings to the public provided the

government makes an adequate showing of necessity and the closing is tailored to

minimize the closed sessions to the absolute minimum extent necessary (United States v.

Grunden, 2 M.J. 116 (C.M.A. 1977), and Rule for Courts-Martial 801).

To support a closed proceeding, the government must first make a compelling
showing that closure is necessary to prevent dissemination of information which must be
protected from public disclosure. Closure is only necessary when alternative means of
presenting evidence are not available. The court has considered the use of screens in the
courtroom to prevent spectators from seeing the two specified witnesses as they testify
but finds this impracticable as employment of screens in the courtroom would not
provide adequate protection for the identity of the witnesses and, as proffered, aimost the
entirety of the testimony.of these witnesses involves classified information. There are no
practicable alternatives to protecting the classified information from public disclosure
during trial except by excluding the public for limited periods during the trial.

The court has carefully applied the balancing test described in Grunden and later
- military and federal cases in analyzing the government’s request.

4, Conclusions of Law: ‘Based on the foregoing, I hereby conclude:

P2 “zﬁ/  APPELLATE Exmsrr___t_/ﬁ/_
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a. The government has met its burden of proving that evidence in the form of
testimony — and the very identity of specified witnesses — has been properly
classified-and will be introduced at trial as evidence critical to the -
government’s case-in-chief.

b. The govertiment has proven by a preponderance that there is a reasonable
* danger that presentation of this evidence before the public will expose military
and intelligence matters which in the interest of national security shoild not
be divulged (Grunden, 2 M.J. 122).

c. The government has delineated those portions of its case that involve these
matters. Review of the transcript of the deposition of one of the witnesses
whose identity is classified reveals that not all of that witnesses testimony-is -
classified, however, the court does conclude that even that that is not
classified is so inextricably linked to classified matters as to permit it all to be
receivedin a closed session.

5. Order of the Court: The trial proceedings in the above-captioned case will be closed
to spectators during the introduction of classified evidence. Closure will occur only
during the testimony of witnesses particularly specified in the government’s 3 Nov 2005
submission and the 16 Nov 2005 Art. 39(a) session, and during portions of a witnesses
testimony during which it is reasonably expected that a classified exhibit or classified
‘testimony will be displayed or adduced (CW2 Sonnek and SSG Dodds), when counsel
will make direct reference to the contents of a classified exhibit or testimony during
argument or in questioning any witness and cannot do so without discussing the

_ testimony or evidence in open court, or when the military judge must discuss the exhibit
or testimony-on the record and cannot do so without disclosing the protected contents in
open court. The proceedings will be reopened to the public at the earliest opportunity.
Therefore, if a witness, one other than the two particularly specified witnesses whose
identity is classified, is to testify on both matters in which the public must be excluded
and matters during which the public may be present, counsel will conduct direct
examination in a closed session on only the matters in which the public must be excluded,
followed by cross-examination on those matters only in the closed session. Counsel will
then conduct direct examination in open court of that witness on matters that are not
subject to closure, followed by cross-examination in open court on the same matters.
While this procedure may require counsel to depart from normal practice of complete
direct examination of a witness prior to cross-examination, the manner directed in this
order will not impede the fair administration of justice and will ensure that the
proceedings are closed only as absolutely required. Counsel are further directed to notify
the judge in advance before eliciting classified evidence in open court, or discussing
same. '

/a- 3 Zf}[ o | APPELLATE §XHIBIT z W{/ |




'DONE THIS 5™ DAY OF JANUARY 2006 AT THE FOURTH JUDICIAL CIRCUT,
FORT LEWIS, WA. -

o W7

MARK L. TOOLE
COL, JA
Military Judge

2 75/ APPELLATE EXHIBIT M’
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The court will go into a closed session where classified information
will be discussed and it will not be open to the public.

_;' Only personnel with a valid security clearance will remain that
have a need to know. '

- Guards will be posted at strategic locations to
enforce/safeguard the closed session this includes
removal/disconnecting of any recording devices except for
the court reporter's equipment. .

- . Yellow colored notepads will be distributed for individuals to
take classified notes (I plan on puttlng each person's name on
the cover of the notepad).

- Prior to re-opening the courtroom to the public, [ will collect
the classified notepads and secure them. Basically, the
courtroom needs to be scrubbed of classn‘ned information
before it is re-opened.

- Classiﬁed' notepads will be available to panel members during |
the closed sessions and during deliberations.

- At the end of the day; notepads will be stored in a classified
container overnight and will be made available the next day.

Appellate Exhibit XA
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j#t Mot $ieation o ﬂO}- 5‘:‘%/0(

4 Page l of 1
Cox, Brian D SGT USA OSJA
From: Cox, Brian D SGT USA OSJA )
Sent: 0 M‘i : : ' ~
To: ‘Saffold, David G COL USA 7ID; Burger, John R LTC USA DOIM
Subject: ~ GCM Panel, 16-20 Jan 06 ' ' _ 7
Attachments: Panel Member C-M Excusal Form.doc; Directions {o PAFB Courtroom.doc; Memo to Panel
Member.pdf
Tracking: Recipient Read

Saffold, David G COL USA 7ID
Burger, John R LTC USA DOIM Read: 1/6/2006 12:49'F_’M

ALCON,

You have been selected to sit on a General Court-Martial Panel, U.S. v. WELSHOFFER, scheduled for 16
. 20 January 2006. Please be at the Peterson Air Force Base Courtroom, Building 350 (see attached
directions), Room #2068, at 0815 on each day. The uniform is Class A’s. If you are unable to serye on the
Court-Martial, please see the attached memo and reply as soon as possible.to this email with the reason you will
not be able to attend. Thank you for your help and cooperation in this matter. If you have any questions, please
contact us by replying to this e-mail or by calfing 526-1390 or 524-0564. '

Please respond to this email as soon as possible with either a positive or n_egative response.
VIR

SGT Cox
CG Actions

Appellate Exhibit _XX
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DEPARTMENT OF THE ARMY
Headquarters, 7th Infantry Division and Fort Carson
Fort Carson, Colorado 80913

COURT-MARTIAL CONVENING ORDER - N 12 July 2005
NUMBER 10

Pursuant to authority contained in General Order Number 10, Deparment of the Army,
9 April 1981, & general court-martial is convened with the following members:

COL SCOTT A. LANG, QM, 43d ASG

COL JOHN M. CHO, MC, USA MEDDAC

LTC THERESA S. LEVER, AG, HHC, 7ID

LTC THOMAS C. POWELL, 2/362d, 2/91st DIV

LTC NORMAN E. BRUBAKER, TC, HHC, 7ID

MAJ JOHN M. CREAN, HHC, 7ID

MAJ MAURICE L. MCDOUGALD, CM, HQ, 10th SFG
MAJ ROSS C; POPPENBERGER, AC, USAG

CPT LYNNE A. MOREHOUSE, QM, HHC, 43d ASG
1LT CARRIE A. BRUNNER, QM, HHC, 7ID

In the case where an enlisted panel is requested, the following members will be detailed:

COL JOHN M. CHO, MC, USA MEDDAC
LTC THERESA 8. LEVER, AG, HHC, 7ID
LTC NORMAN E. BRUBAKER, TC, HHC, 7ID
MAJ JOHN M. CREAN, HHC, 7ID
1ILT CARRIE A. BRUNNER, QM, HHC, 7ID
SGM.CARLOS R. BASSATTORRES, HHC, 7ID
SGM MARCUS E. MARKHAM, USAG
SFC EMILY C. KENT, HHC, 7ID
'SFC MIGUEL A. CALZADILLA, HHD, 3/10th SFG
SGT JILL M. BERGERON, USAG

All cases referred to the general court-martial convened by order Number 4, this headquarters,
dated 8 July 2004, in which the court has not been assembled in accordance with R.C.M. 911,
will be brought to trial before the court-martial hereby convened.

BY.COMMAND OF MAJOR GENERAL MIXON:

Qe

DISTRIBUTION: TIERNAN DOLAN

Ea indiv indic (1) MAJ, JA

Cdr, 7th IN Div (8JA) (1) Chief, Criminal Law Division
Record of Trial (1) '
Record Set (1)

Reference Set (1)

Appellate Exhibit X X7
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FLYER

Charge I:

The Specification: In that Chief Warrant Officer Three Lewis E. Welshofer Jr.,
U.S. Army, who knew or should have known of his duties at or near Al Qaim, Iraq,
on or about 26 November 2003, was derelict in the performance of those duties in
that he willfully failed to properly safeguard the physical health, welfare, and
treatment of Major General Abid Mowhosh, as it was his duty to do.

Charge II:

The Specification: In that Chief Warrant Officer Three Lewis E. Welshofer Jr.,
U.S. Army; did, at or near Al Qaim, Iraq, on or about 26 November 2003, murder
Major General Abid Mowhosh by means of suffocating him with the use of a
sleeping bag and electrical cord.

The Additional Charge:

The Specification: In that Chief Warrant Officer Three Lewis E. Welshofer Jr.,
U.S. Army, did, at or near Al Qaim, Iraqg, on or about 19 November 2003,
unlawfully strike an Iraqi detainee, whose name is unknown, by slapplng and
punching the detainee, throwing the detainee to the ground, by wrapping the
detainee in a sleeping bag, and by throwing the weight of his body onto the
detainee’s torso.

Appellate Exhibit XX/
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- R [mLMDSﬂMES v. ljjalanvﬁ}'

QUESTION(S) BY COURT MEMBERS

I. My question is:directed to F?Y?CP(L»%ﬂt#j
(Name of Witness)

iI. My guestion is:

what ~C \(‘/“f,pmq rt{i)j made of (matmal 2)

o

CpT— /77%n-404nmu

(Name of Couri Member)

H .

IT. Objecticon(s) to the guestion:
Trial Counsel: (YES) Defense Counsel: (YES)
.___ Hearsay Hearsay
_ Irrelevant “Irrelevant
Assumes Facts Not in Evidence - Assumes Facts Not in Evidence
calls for an Opinion calls for an Opinion
Privileged Communication Privileged Communication
_ Product of an Illegal Search 'Product of an Illegal Search
Other (Specify) _____.other (Specify)
VI. Request Article 39a Session: (YES) (NO) . _
Appellate Exhibit ﬁm
FC FORM 1976, 1 DEC 94
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i I UNIT=D STATES v.

QUESTION(S) BY COURT MEMBERS

T
\
I. My question is directed to CiLdil/CRJJK{uPﬂ/(

(Name of Witness)

- IT. My question is:

| _ ’?\S Q/B\Jb £ ]I('lﬁ’ Z% 'ﬂa%ﬂL@‘e’n .@4/&!’%
T hwad prea 4{5//# pipurd) Mo hoa A€

7

(Name of Court Member) -

ITI. Objecticn(s) to .the guestion:

Trial C_:duhsfe__lz (YES) Defense Counsel: (YES)
fﬁe&qséxi,, : Hearsay ' (3?§7

frréiévant Irrelevant
AgéumeéuFacts Not in Evidence Assumes Facts Not in Evidence
calls for an Opinion
Privileged Communication Privileged Communication

Product of an Illegal Search Product of an Illegal Search
Other (Specify) ‘Other (Specify)

calls for an Opinion

IARRRR

<

I. Request Article 39%a Session: (YES)  (NO)

Appellate Exhibit ><;kflz'.
f—— e

FC FORM 1976, 1 DEC %4
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UNifeD STATES V.

QUESTION(S) BY COURT MEMBERS

I. My guestion is directed to _ :
' (Name of Witness)

IT. My question is:

' LUIIJO m&J? \P!,L4J0!n¢ é@r ‘TZLCAAMUf oﬁc jjm.'f&
"7[9 &47m\£, Eu-f’dgcuﬂu,c’ &ﬂa{ ?m/fac.f?c7

!
s

Y

OPT” MaW—V

(Name of Court Member)

III. Objecticn(s) to the questlon.

)

Trial CbﬁhSel: (YES) (NO) Defense Counsel: (YES) (NO)
‘Headrsay. ' ___ Hearsay - /ftfg
Irrei§Vant : Irrelevant '

Assumes Facts Not in Evidence

Assumes Facts Not in Evidence
calls for an Opinion

calls fer an Cpinion
Privileged communication Privileged Communication

product of an Illegal Search Product of an Illegal Search
Other (Specify) _ .Other {Specify)

RERREE
T

<3

I. Request Article 39a Session: (YES) (NO) (ﬂ——ér—*—*
Appellate Exhlblt <)<><

FC FORM 1976, ! DEC 94
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ITIL..

S UNiIeD STATES v.

QUESTION(S) BY COURT MEMBERS

Y/ f/asr

My question is directed to

My question is:

(Name of Witness)

/@u KM y/y,/ el a&'quffééﬁ éc/ £ed3 ﬂ%@é— :

itig o Lokl ”ﬂ/ o erber i 5opppdfpsen

/4@¢% on 7 ‘—/747@ AL Lo czc,é/ma,/&ég&?

Objectlcn(s) to the guestion:

Trlal Counsel (YES) (Z§;}

calls fer an Opinion
Privileged Communication
Product of an Illegal Search
Other (Specify)

A

(Name of Court Member)

Defense Counsel: (YES) éﬁ%f§

Hearsay
Irrelevant. ,
Assumes Facts Not in Evidence
calls for an Opinion
Privileged Communication
Product of an Illegal Search
-Other (Specify)

RRRRR

<

I.

Request Article 39a Session:

FC FORM 1976, 1 DEC 94

11364

(YES)  (NO)

Appellate Exhibit “.)&f)<é//




Appellate Exhlblts XXVIT and XXVIII are ClaSSlfled and are located
in Volume 3 of 3 of the record of trial.
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UNIELD SLRTES v.

QUESTION(S) BY COURT MEMBERS

I. My question is directed to

“AVZ §>r%\%}’

o~

II. My question is:

(Name of Witness)

J:\-O\)J M,Ofv»v\ &-{'\‘Qerde_‘e\s (reve QA‘ ?\QQVQM,%

-ﬁ@L— Awrnu\‘*ﬁx ZQT'ZQ N ov Qﬁf\vﬁ

1

i

Objecticn(s)

IIT. to the question:
Trial Counsel' (YES)

fHearsay

'Irrelevant

Calls for an Opinion
Privileged Communication
Product of an Illegal Search

'Assumes_racts Not in Evidence

'k4¢§r’B‘fﬂuJVv\

(Name of Court Member)

Defense Counsel: (YES) (ﬁfﬁi}

Hearsay /}L;r
Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Product of an Illegal Search
-Other (Specify)

Other (Specify)

L .\ f\-]\_

<

I. Request Article 3%a Session:

FC FORM 1976, 1 DEC %4

11366
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(YES) (NO)
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Appellate Exhibits XXX, XXXI, and XXXII are classified and are
located in Volume 3 of 3 of the record of trial.
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S UNILsD STATES v. B ~

QUESTION(S) BY COURT MEMBERS

I. My gquestion is directed to
(Name of Witness)

IT. My guestion lSV
pAEY iZ,()L4 MG APAK S%Agjqfcglle&\\klcﬁuo WA Q0

Lsoanlak Cods Wal drnfer ek aad et wiernws

‘“&x k«hova usquJk' LSS B aS QAUQk-OngA%gW&qxcd\
€ 8o pd Shvess @whwsw ok 3OJLU’RQ@U%
Cﬁ§é%(e5$aﬁt &N VZ.CD

4
.

AT BRI,

(Name of Court Member)

III.  Objecticn(s) to the guestion:

Tr—ia-l Cbhn‘sel' (YES) Defense Counsel: (YES) NOY
'LHearsay o . Hearsay E =
Irrelevant Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Product of an Illegal Search

Assumes Facts Not in Evidence
‘Galls for an Opinion
Privileged Communication
Product of an Illegal Search
‘Other (Specify) ' .Other (Specify)

LI

[ \ ;|

vVI. Request Article 39a Session: (YES) (NO)

Appellate Exhibit‘ )(XY/ /o

FC FORM 1976, 1 DEC 24
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) ~ \2 . !
- - : UNITED STATE] v.

-  QUESTION(S) BY COURT MEMBERS

I. My gquestion is directed to :
: (Name of Witness|

II. My question is:

4L#}i> U\tﬁ) <ol \%L&L 7 Oor mjgrmxm bugy&&wkg‘
\Oe,%ve 'n=TN &S\(_.q,& 3 Ll s hnlen \pcsfa\

Q’BQ/D\ S\»\\V\S

MAT RRUMA

: (Namé of Court Member)

IIT. Obﬁ?ctich(s) to the question:

Trial Counsel: (YES) Defense Counsel: (YES) @ ?5
jearsay’ ' Hearsay
Irrelevant

Assumes Facts Not in Evidence

gssuﬁééafacts Not in Evidence
Calls for an Opinion

calls for an Opinion
Priviieqed Communication Privileged Communication

Product of an Illegal Search Product of an Illegal Search
Other (Specify) _ -Other (Specify)

I. Request Article 39a Session: (YES) (NC)
- ‘ Appellate Exhibit }{}<>(/

RRRRR

LTI

<

FC FORM 1976, 1 DEC %24
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UNIIVb STATES v.

i W{/ lshovesr

I. My question is directed to

QUESTION(S) BY COURT MEMBERS
e

Klod,.

ﬁwaﬂ

IT. My gquestion is:

1tness)

(Name

_é,@‘ 77.c P

Whiek s&r% %«

:_.! . nypl%cafl ¥

E+? €fgdgjaﬂ€:

covere € e e

I'd

o Llensva

(gﬁﬁsﬁiﬂ%éh - f@rLgﬂ#m b CoVErina
3 5

chesct 7

m,ad% g She mfdf,éﬂ a
-’

III; Objecticn(s) to the gquestion:

(YES) (NO)

Triai'CEﬁhSel:
ﬁfarsay
"Irrelevant
Assumedeacts Not in Evidence
‘Calls fer an Opinion
Privileged Communication
=Pf6duct of an Iileqal Search
Other (Specify)

APT [ ore o use.

(Name of Court Member)

Defense Counéel: (YES) <E§§i?
Hearsay : /7;}f?
Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Product of an Illegal Search
-Other (Specify)

[ARRRR

I.

q y

Request Article 39a Session:

FC FORM 1976, 1 DEC 24
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 (YES)

(NOY

SO

Appellate Exhibit




- S UNITeD STATES v.

U Jethshover<

QUESTION(S) BY COURT MEMBERS

P Ippe—

I. My question is directed to

IT. My question is:

In

1 e

(Name lof Witness)

- 901019/‘1\ M/)\‘G‘}” Ix)ﬁf if_qu_p_&

0 UJ‘ma ")\E)f‘lal\&“ Eég ma ke ﬁ(.g#zﬁa 4

'7(6)(/‘/” ; /6)5 Owo;{—eﬁ[

Jo  rovern. W amw/\r

ﬂﬂéuv41\ 7

(I:I:ﬂ ayJ?{r‘ aJngg;:’“ u/Aa a!l

59{;_. /46k1af JQUEJ"@qﬁbfﬁai/

he <o, g Aine
'7L'&C_I‘1r'naf)€, '?-_
7 ,
CLT /D prehio use,
- S (Name oI Court Member)
III. Objecticn(s) to the question: )
Trial Counsel: {YES)  (NO) Defense Counsel: (NO)
___ Hearsay Hearsay ' hjEL;Jr
. Irrelevant Irrelevant
ssumes Facts Not in Evidence Assumes Facts Not in Evidence
Calls for an Cpinion Call= for an Opinion

Privileged Communication
Product of an Illegal Search
Other (Specify)

R 1'

Pr1v1;eged Communication
Product of an Illegal Search
-Other (Specify)

HNH

VI. Request Article 39a Session:

FC FORM 1976, 1 DEC 24
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UNIT=D STATES v.

“ QUESTION(S) BY COURT MEMBERS

I. My gquestion 4s directed to <;Q C ‘“43 Lars -

(Nahe of WltneSs)

IT. My question is:
Yorda Jfied G2 willarms A1 Q. Govuval)

' Yo (= r\)m/ & GCown e Widvs Comie.

D what &\&%mw Lo oo 7

2> 4‘9\@6‘%\ L 3(&Lm~\ hos, |

‘ii‘¥iibu¢ #vugjputz “%TMQQS” lif‘flvhﬁ*” &Macg Lﬂ()c) Sda A
% \Q_@/ﬂ/w\c [ﬂf\\ U&-ui 7

@5 d b st 1w oples OSc o] the eord 7

MA S ISYAUNA
‘ (Name of Court Member)
III. Objecticn(s) to the question: ) _
Trial C;c_m_risel: (YES) Defense Couns-el; ‘ :{\'j
“ﬂé?rsay ' Hearsay if
Irrelevant Irrelevant @ %@ O g@

Assumes Facts Not in Evidence
Calls for an Opinion

Assumes Facts Not in Evidence
calls fer an Opinion
Privileged Communication Privileged Communication
Product of an Illegal Search Product of an Illegal Search
Other (Specify) .Other (Specify)

| l\l 1

LT

VI. Request Article 39a Session: (YES) - (NO)

Appellate Exhibit- .><55%ff9ﬂ/
p—

FC FORM 1976, 1 DEC %4
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.I’.

IT.

IIT.

Trial Counsel: (YES)

Un:_.=D STATES v.

QUESTION(S) BY COURT MEMBERS
My guestion is dlrected to \t>*L kﬂlQﬂj&a

(Name  of Wltness)

My question is:
C)\N&ﬁ_&@fWQ@RﬂﬂwﬁﬁégﬁMﬁwwwg

A Pefsod  Sveesung ans AT W awegULh
al | |

!

(@D AL . dow s TTIME  Lswdeds Tus OB SEMEL
gﬁAféfﬁno (L&pes ToO ASEST Anvh  PLSYysSWO DS

MOS0 Byadnn

(Name of Court Member)

Objecticn(s) to the guestion:

(Print Legibly)

o >gLb o
Defense Counsel: (YES) _

Hearsay Hearsay

Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication

Product of an Illegal Search

Irrelevant'

Assumes Facts Not in Evidence
calls for an Opinion
Privileged Communication
Product Qf an Illegal Seé:ch

LRRR

VI.

Other (Specify) __ _ -Other (Specify)

Request Article 39a Session: (YES) (NO)
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QUESTION(S) BY COURT MEMBERS

w3 Welshpver

(Name of Witness}

I. My guestion is directed to

Y

D IT. My guestion is:
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. Ob]ectlcn(s to the questlon - -
* (Print Leglbly)
Trial Counsel: Defense Counsel: - (YES) .7
____Hearsay ____ Hearsay
\/ Irrelevant : _____ Irrelevant
Assumes Facts Not in Evidence ______ Assumes Facts Not in Evidence
calls fer an Opinion _____.calls for an Opinion
Privileged Communication ' Privileged Communication

‘Product of an Jllegal Search Product of an Illegal Search

Other (Specify) -Other. (Specify)

vI. Reqguest Article 39a Session: (YES) (NQ)
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/' / 2/ 5

FC FORM 1976, .1 DEC 24

11374




uh*rgn szTESI v. bL){!l£3AOL4£¥ ;}
QUESTION(S) BY COURT MEMBERS

U Do lhoves—

I. My gquestion is directed to (4LLL%
(Name of Witness})

IT. My guestion is:
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(Name of Court Member)}

ITI. Objecticn(s) to the guestion: :
_ (Print Leglbly
Trial Counsel: (YES) (NQ) | Defense Counsel: (YES) f;lfr

Héarsay

Irrelevant

Assumes Facts Not in Evidence
calls for an Opinion
Privileged Communication

Product of an Illegal Search Product of an Illegal Search

Hearsay
Irrelevant '
Assumes Facts Not in Evidence

Calls feor an Gpinion
Privileged Communication ' :

Other (Specify) -Other (Specify)

vI. Request Article 39a Session: (YES) (NO) -
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e D SJATES‘ v. M)PJJA::U&

QUESTION (S) BY COURT MEM:BERS

I. My question is directed to -Chk)f% 5C)Q/AFA0VLK"
' (Name of Witness)

II. My queStion is:_ _ ) ‘
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(Name of Colrt Member)

III.. Objecticn(s) to the question: . |

| _ - = | - (Print Legibly |

Trial Counsel: (YES) /(NO) Defense Counsel: (YES) w
Hearsay : : Hearsay (/z}

Irrelevant
Assumes Facts Not in Evidence
Calls for an Opinion

Irrelevant:
Assumes‘Facté Not in Evidence

Ccalls for an Cpinion
Privileged Communication

Privileged Communication
Product of an Illegal Search Product of an Illegal Search _
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Other (Specify) Other (Specify)

VI. Request Article 39a Session: (YES) (NO)
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QUESTION(S) BY COURT MEMBERS

Ceo3 Uelhfr

I. My gquestion is directed to .
- (Name of Witness)

IT. My gquestion is:
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(Name of Court Menmber)

III. Objecticn(s) to the question:
Trial Codnzsel' (YES) ' Defense Counsel: (YES) W

.

’Hearsay Hearsay
Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinien

Irrelevant

Assumes Facts Not in Evidence
Calls.fer an Opinion
Privileged Communication Privileged Communication
Product of an Illegal Search Product of an Illegal Search
oOther (Specify) .Other (Specify)
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vIi. Request Article 39a Session: (YES) (NO)
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QUESTION(S) BY COURT MEMBERS

=Y

My question is directed to

My question is:

(Name of Witness)
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Objecticn(s) to the guestion:
Trial Counsel: (YES) /(NO)
Hearsay
Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication

Product of an Illegal Search

LT /77Dﬂw4@~d

(Name of Court Membe*)

, (Print Legibly
Defense Counsel: (YES)

Hearsay

s
Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Product of an Illegal Search

VI.
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Request Article 39a Session:
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P L. _:D STATES v. U)echove. .

'QUESTION(S) BY COURT MEMBERS

ST, My gquestion is directed to /7?() anacf/
' (Name of Witness)

IT. My question is:
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(Name of Court Member}

III. Objecticn(s) to the question: . .
, : (Print Legibly)
Trial Counsel: (YES) (NO) Defense Counsel: (YES) //(NO) ?j _

Hearsay
Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Product of an Illegal Search

Hearsay ' . —
Irrelevant : -
Assumes Facts Not in Evidence o
Calls fcr an Cpinion -
Privileged Communication I
_Product of an Illegal Search .

R

-Other (Specify)

Other (Specify)

- VI. Reguest Article 39a Session: (YES) (NO)
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S UNITED STATES v.

QUESTION(S) BY COURT MEMBERS
SV W

(Name of Witness)

I. My question is directed to

II. My question is:
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(Name of Court Member)

IIT. Objecticn(s) to the guestion:

Trial cbij:nsei: (YES) -_ Defense Counsel: (YES) @
'HeérSéyg“f_ : ' Hearsay
Irrelevant Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Product of an Illegal Search

Assumes Facts Not in Evidence
Calls for an Cpinion
Pr1v1leged Communication
Product of an Illegal Search
Oother (Specify) 7 , ~__-Other (Specify)
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VI. Request Article 39a Session: (YES) (NO)
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‘  QUESTION(S) BY COURT MEMBERS
Mn (loeSe

(Name of'witnéss)

I. My gquestion is directed to

II. My question is:
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(Name of Court Member)

IITI. Objecticn(s) toc the guestion: . . .
N - {Print Legibly)
Trial Counsel:  (YES) : Defense Counsel: (YES) zf

Hearsay

Hearsay
Irrelevant

Assumes Facts Not in Evidence.
Calls for an Opinion
Privileged Communication
Product of an Illegal Search

Irrelevant -
Assumes Facts Not in Ev1dence

calls for an GDlnlon o
Privileged Communication .
Product of an Illegal Search -

-Other (Specify)

Other (Specify)

VI. Reguest Article 39a Session: (YES) (NO) o
| Appellate Exhibit XL /V
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QUESTION(S) BY COURT MEMBERS
M2 (leesa

(Name of Witness)

I. My guestion is directed to

IT. My guestion is:
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(Name of Court Member)

ITI. Objecticn(s) to the gquestion: _ _
‘ : - (Print Legibly)
Trial Counsel: (YES) @ Defense Counsel: (YES) .
Hearsay 7

— . Hearsay . " o

_ Irrelevant ' : — Irrelevant -

_____ Assumes _Facts Not in Evidence ____ Assumes Fécts Not in Evidence

_____ calls for an Opinion ____ Calls for an Opinion

___  Privileged Communication \_____ Privileged Cbmmunica_tion
Product of an Illegal Search —. . Product of an Illegal Search

-Other (Specify)

Other {(Specify)

VI. Request Article 39a Session: (YES)  (NO) :
- Appellate Exhibit XLV
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QUESTION(S) BY COURT MEMBERS

/). )74.@ LL

I. My question is directed to

IT. My guesticn is:

(Name of Witness)
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" III. - Cbjecticn(s)

Trial Counsel: (YES) (E%ggiij)

Hearsay
Irrelevant

Assumes Facts Not in Evidence
calls fer an Opinion
Privileged Communication
Product of an Illegal Search

to the gquestion:
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(Name of Court Membe*}

(Print Legibly)
Defense Counsel:
Hearsay

(YES) . @7
/S
Irrelevant

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Preduct of an Illegal Search

IRRERR

Other (Specify)

-Other (Specify)

VI. Requéest Article 39a Session:
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hb&}gqﬁqmdUW/gg

QUESTION(S) BY COURT MEMBERS

A ijkbrﬁf

I. My guestion is directed to

My question is:

=

IT.

' (Name of Witness)
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III. Objecticn(s) to the question:
Trial Counsel: YES) {NO)
Hearsay
Irrelevant

Assumes Facts Not in Evidence
calls for an Opinion
Privileged Communication

(’f*T‘”’fYﬁ%raénn»ruL/'

(Name of Court Member)

Defense Counsel: (YES)

Hearsay
Irrelevant
Assumes Facts Not in Evidence
calls for an Opinion
Privileged Communication
Product of an Illegal Search

. VI,

Product of an Illegal Search

T

.Other (Specify)

Other (Specify)

'Request Article 39a Session:
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P L _D STATES v.

QUESTION(S) BY COURT MEMBERS

My questioﬁ is directed to -AAJ&E;V%gﬂﬁfd\

I,
(Name of Witness)
IT. ~My cuestion is:
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(Name of Court Member)
IIT.. Objecticn(s) to the._ ion: . .
: - (Print Legibly)
Trial Counsel: (YES) . Defense Counsel: (YES) -(EEEZE)
Hearsay : Hearsay Zﬁ%f;
, Irrelevant : _ Irrelevant g ;
__ Assumes Facts Not in Evidence Assumes Facts Not in Evidence
Calls for an Opinion Calls for an Opinion
Privileged Communication ' . Privileged Communication
Product of an Illegal Search Product of an Illegal Search
Other (Specify} -Other (Specify)
VI. Request Article 3%a Session: (YES) = (NO) :-;y<zﬁ
| Appellate Exhibit ‘ L////
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uN1cED STATES v.

h | QUESTION(S) BY COURT MEMBERS

PATTS

1. My question is directed to

II. My question is:

/;@4 StreSs

(Name of Witness)
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III. Objecticn(s)

‘Trial Counsel: (YES)

Hearsay
Irrelevant
Assumes Facts Not in Evidence
Cails for an Oplnlon
Privileged Communication
Prodiict of an Illegal Search
Other (Specify)

to the question:

o Ta uDasu@J(

(Name of Court Member)

Irrelevant_ -

Assumes Facts Not in Evidence
Calls for an Opinion
Privileged Communication
Product of an Illegal Search
.Other (Specify)

Defense Counsel:

Hearsay

SRR

I,

' VI. . Request Article 39a Session:
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, ‘ UlesD szTEsI v. iﬁléﬁ}Aabqg/’
" | QUESTION(S) BY COURT MEMBERS

. 1} - /
I. My question is directed to __ JORI Sm. Y
' (Name Of Witness)

IT. My question is:
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(Name of Court Member)

III.  Objecti to th tion:
Jecticn(s) to the question (Print Legibly)

_Trial Counsel: (YES) @ , Defense Counsel: (YES) :,7,5

Hearsay Hearsay
Irrelevant .
Assumes Facts Not in Evidence
Calls for an Opinien
Pr1v1;eged Communication

Product of an Illegal Search

Irrelevant

Assumes Facts Not in Ev1dence
Ccalls for an Opinion A
Privileged Communication
Product of an Illegal Search
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Other (Specify) .Other (Specify)

|

VI. Request Article 39a Session: (YES)_' (NO) ZL_
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UNITED STATES

V. FINDINGS WORKSHEET

Welshofer, Lewis E., Jr.

Chief Warrant Officer Three (CW3)

U.S. Armiy,

66th Military Intelligence Company,

3d Squadron, 3d Armored Cavalry Regiment
Fort Carson, Colorado 80913

21 January 2006

NOTE: After the members have reached their findings the President shail strike all
inapplicable language and announce the findings by reading the remaining language. (Do
not read the bold-faced print).

Chief Warrant Officer Three Lewis E. Welshofer, this court-martial finds you:
L IN CASE OF COMPLETE ACQUITTAL, ANNOUNCE:
Of the Charges and their Spediﬁcations: Not Guilty

I1. IN CASE OF CONVICTION OF ALL CHARGES AND SPECIFICATIONS,
ANNOUNCE; '

'Of the Charges and their Specifications: Guilty.

III. IN CASE OF CONVICTION OF SOME BUT NOT ALL CHARGES AND
SPECIFICATIONS, ANNOUNCE: (Note that if the accused is guilty of even one
Specification, he is also guilty of the Charge to which that Specification belongs.) You must
make a finding in each of subséction A, B, and C.

A.

N»I’T“Gil‘b
’ erpat

sepy of Willful Dereliction of Duty but Guilty of

B. oOf ] ' froatior iy (Sutity)
OR
Of-the-Speeification-of Charge IINot Guilty-of Murder-but-Guilty of Invelunfary

MMMMMMM@L&L@MMM
MM@%W&%@

OR
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Of the Specification of Charge II: Not Guilty of Murder but Guilty of Negligent
Homicide. As to the Specification of Charge 11, Not Guilty of a Violation of Article 118, but
Guilty of a Violation of Article 134. Of Charge II:

C. Of the Additional Charge and its Specification{ (Not Guilty- =
OR

Of the Specification of The Additional Charge: Guilty, except the (word(s))(and
figure(s))

and substituting therefor the (word(s))(and figure(s)):

13

Of the excepted (word(s))(and figure(s)): Not Guilty
Of the substituted (word(s))(and figure(s)): Guilty
Of the Additional Charge: Guilty

/Agpg@@ Exhibit £/
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The evidence has raised the issue of mistake on the part of the accused concerning
justification or authorization in relation to the offense of murder by committing an act
inherently dangerous to others, involuntary manslaughter, negligent homicide.

Justification. A death, injury,'_or other act caused or done in the proper performance of a
legal duty is justified and not unlawful.

Here is how this applies in this case, the evidence has raised the-issue of mistake on the
accused’s part as to whether the interrogation techniques he used on or about 19 Nov
2003 and 26 November 2003, the dates alleged in the specifications, were authorized.

By law, there is no authorization to use interrogation techniques that kill the interrogated
individual. In other words, authorization to use certain interrogation techniques does not
authorize or justify or make lawful a death. So, even the proper performance of
authorized lnterrogatlon techniques that lead to a death will not justify or make unlawful
the death.

Consequently, in regards to the offense charged in Charge II, murder, and its lesser
inchuded offenses of involuntary manslaughter and negligent homicide, if the accused
honestly and reasonably believed that the techniques he used were authorized, you will
then consider the defense of accident which I will instruct you on shortly.

Applicability of mistake to Additional Charge: In regards to the Additional Chaige,
- mistake 1s a complete defen‘se and the accused is not guilty ifi:

(1) he mistakenly believed that the interrogation techmques he employcd on or about 19

November 2003 in an interrogation with an Iragi detainee, whose name is unknown, were '

authorized and
*(2) if such belief on his part was reasonable,

To be reasonable the belief must have been based on information, or lack of it, which
would indicate to a reasonable person that all of the techniques were authorized.
Additionally, the mistake cannot be based on a negligent failure to discover the true facts.

Negligence is the absence of due care. Due care is what a reasonably careful person
would do under the same or similar circumstances.

Applicability to the specification of Charge II and its lesser included offenses. Again,
how this applies to the murder charge and it’s lesser included offenses. The killing of a
-detainee during an interrogation is never Justlﬁed The mistake defense if you believe it
apphes would be considered along with an 1nstruct10n on the accident defense which I
will give you. :

In regards to the murder charge and its lesser included offenses, if you believe that the
accused:

o ot Appellate Exhibit £/
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(1) he mistakenly believed that all of the interrogation techniques he employed on or
about 26 November 2003 in an interrogation of MG Abid Mowhosh, were authorized and

.(2) if such belief on his part was reasonable.
You should then consider whether the defense of accident applies.

Again, to be reasonable the belief must have been based on information, or lack of it,
which would indicate to a reasonable person that all of the techniques were authorized.
Additionally, the mistake cannot be based on a negligent failure to discover the true facts.

Negligence is the absence of due care. Due care is what a reasonably careful person
would do under the same or similar circumstances.

In applying this instruction to Charge It and its lesser included offenses and the
Additional Charge, you should consider the accused’s age, education, training, and
experience along with the other evidence on this issue.

The burden is on the prosecution to establish the accused’s guilt. If you are convinced
beyond a reasonable doubt that, at the time of the charged offenses, the accused was not
under the mistaken belief that the techniques he employed were authorized, the defense
of mistake does not exist. Even if you conclude that the accused was under the mistaken
belief that the techniques he employed were authorized, if you are convinced beyond a
reasonable doubt that, at the time of the charged offenses, the accused’s mistake was
unreasonable, the defense of mistake does not exist. If the defense of mistake does not
exist, the defense of accident to the specification of Charge II and its lesser included
offerises does not exist.

In regards to Charge II and its lesser included offenses of involuntary manstaughter and
negligent homicide, if you believe that the accused was under the mistaken belief that the
interrogation techniques he used with MG Mowhosh were authorized and that his mistake
was both honest and reasonable, you should then consider the defense of accident.

The evidence has raised the issue of accident in relationship to the offenses of murder and
involuntary manslaughter and negligent homicide. In determining this issue, you must
consider all the relevant facts and circumstances.

Accident is a complete defense to the offenses of murder, involuntary manslaughter, and
negligent homicide. If the accused was doing a lawful,act, or what he honestly and

~ reasonably believed was a lawful act in a lawful manner free of any negligence on his
part, and an unexpected death occurs, the accused is not criminally liable. The defense of
accident has three parts. First, the accused’s act resulting in the death must have been
lawful, or he must have honestly and reasonably believed them to be lawful. Second, the
accused must not have been negligent, In other words, the accused must have been acting
with the amount of care for the safety of others that a reasonably prudent person would
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have used under the same or similar circumstances. Third, the death must have been
unforeseeable and unintentional.

The burden is on the prosecution to establish the guilt of the accused. Consequently,

" unless you are convinced beyond a reasonable doubt that the death of MG Mowhosh was
not the result of an accident, the accused may not be convicted of murder, involuntary
manslaughter, or negligent homicide.

If you are satisfied beyond a reasonable doubt that-the accused did not act with the
amount of care for the safety of others that a reasonably prudent person would have used
under the same or similar circumstances, the defense of accident does not exist. However,
this does not necessarily mean that the accused is guilty of murder by an act inherently
dangerous to others, or involuntary manslaughter. To find the accused guilty of these
offenses the accused’s conduct must have amounted to more than simple negligence. You
will recall that to convict the accused of murder, one of the elements the government
must prove beyond a reasonable doubt is that the accused committed an inherently
dangerous act evincing a wanton disregard for human life, and to find the accused guilty
of the lesser included offense — involuntary manslaughter, one of the elements the
government must prove beyond a reasonable doubt is that the accused’s act amounted to
culpable negligence.

Simple negligence, the standard in the lesser included offense of negligent homicide, is
the failure to act with the care for the safety of others that a reasonably prudent person
would have used under the same or similar circumstances. Culpable negligence is a
negligent act accompanied by a gross, reckless, indifferent, wanton, or deliberate
disregard for the foreseeable results to others. An act inherently dangerous to another is
one that is characterized by heedlessness of the probable consequences of the act,
indifference to the likelihood of death or great bodily harm, and clearly demonstrates a
total disregard for the known probable results of death or great bodily harm.

To summarize on this point, a finding of simple negligence will deprive the accused of
the accident defense; however, simple negligence is not enough to find the accused guilty
of the offenses of murder and the lesser included offense of involuntary manslaughter,
but if found beyond a reasonable doubt will support a finding of negligent homicide.

If you find the accused committed an inherently dangerous act evincing a wanton
disregard for human life or was culpably negligent or simply negligent and, thus, not
protected from criminal liability by the defense of accident, you may not convict unless
you find beyond a reasonable doubt that the inherently dangerous act or, in regard to the
LIO of involuntary manslaughter, culpably negligent act, or in regards to the LIO of
negligent homicide, negligent act, was a proximate cause of the death of MG Mowhosh.

Again, proximate cause means that the death of MG Mowhosh must have been the result
of the accused’s inherently dangerous or, in regards to the LIO of involuntary
manslaughter, culpably negligent, or the LIO of negligent homicide, negligent act. A
proximate cause does not have to be the only cause, but it must be a direct or contributing
cause which plays a material role in bringing about the death. If some other
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unforeseeable, independent, intervening event, which did not involve the accused, was
the only cause which played any important part in bringing about the death, then the
accused may not be convicted of the offenses of murder,or the LIO’s of involuntary
manslaughter, or negligent homicide.

The burden'is on the prosecution to establish the guilt of the accused. Before the accused
can be convicted of murder, or the LIO’s of involuntary manslaughter, or negligent
homicide you must be convinced beyond a reasonable doubt that the defense of accident
either does not exist or has been dlsproved and that the accused’s inherently dangerous
act, or in regards to the LIO of involuntary manslaughter, culpably negligent conduct, or
in regards to the LIO of negligent homicide, negligent conduct was a proximate cause of
the death of MG Mowhosh. :

Again, if you do not believe that the accused honestly and reasonably believed the
interrogation techniques he used were authorized, the defense of accident is not
applicable in this case.
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In order for the death of the victim to have resultqd from an act of the Accused, the act
committed by the Accused must either directly cause the death or contribute to the death.

United States v. Nichols, 46 CM.R. 1316, 1318 (A.C.M.R. 1973).

In the case of United States v Houghton, 13 USCMA 3, 32 CMR 3 (1962),
the court found that criminal responsibility for unpremeditated murder
exists if . . . the accused's act directly causes death or contributes to death.
United States v Schreiber, 5 USCMA 602, 607, 18 CMR 226; 40 CIS,
Homicide, § 11d, pages 855, 856. When [**5] the act chaiged is a
contributing cause of death, it may, in point of time, either precede the
infliction of other injuries or come after them . . . ." Furthermore, ". . . one
who inflicts an injury on another is deemed by the law to be guilty of
homicide if the injury mediately or immediately contributes {o the death of
such other . . . ." Hicks v State, 213 Ind 277, 11 NE2d 171, cert denied,
304 US 564, 82 L Ed 1531. See also Wyrick v State, 102 SE2d 53 (1958);
United States v Hamilton, 182 F Supp 548 (1959). .

See also United States v. Tavolacci, 42 CM.R. 711 (A.CM.R. 1970).
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Tgnorance of the, law is no defense.

 United States v. Mance, 24 M.J. 244, 254 (C.MLA. 1988).
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With respect to the charge of dereliction of duty, ignorance of the law is no defense.
Specifically, the law requires humane treatment of detainees. The accused’s ignorance, if
any, of his obligation to treat detainees humanely is not a defense.
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Findings Instructions: U.S. v. Welshofer

Members of the court, when you close to deliberate and vote on the findings, each of you
must resolve the ultimate question of whether the accused is guilty or not guilty based"
upon the evidence presented here in court and upon the instructions which I will give
you. My duty is to instruct you on the law. Your duty is to determine the facts, apply the
law to the facts, and determine the guilt or innocence of the accused. The law presumes
the accused to be innocent of the charges against him.

I remind you that you may not infer that the accused is guilty of any offense from the use
of any classified evidence, security precautions, or the presentation of evidence in closed
trial sessions. You must evaluate open and closed session evidence and witnesses using
the same standards. Classified evidence also does not permit any inference as to the guilt
of the accused. Again, a closed trial session to consider classified evidence is the most
satisfactory method for resolving the competing needs of the government for protection .
of the information and the rights of the accused and the public to a public trial. You may
not hold the fact that there have been closed trial sessions in any way against the accused.
Closed trial sessions do not erode the presumption of innocence which the law guarantees
the accused.

You’ve heard exposition of the facts by counsel for both sides as they view them. Bear in
mind that the arguments of counsel are not evidence: Argument is made by counsel in
order to assist you in understanding and evaluating the evidence, but you must base the
determination of the issues in the case on the evidence as you remember it and apply the
law as I instruct you.

During the trial some of you took notes. You may take your notes with you into the
deliberation room. However, your notes are not a substitute for the record of trial.

I will advise you of the elements of each offense alleged.
Charge I: Dereliction in Duty -

In the specification of Charge I, the accused is charged with the offense of dereliction of
duty, in violation of Art. 92, UCMJ. In order to find the accused guilty of this offense,
you rmust be convinced by legal and competent evidence beyond a reasonable doubt of
the following elements:

(1) That the accused had certain prescribed duties, that is: he was to safeguard the
physical health, welfare, and treatment of Major General Abid Mowhosh;

(2) That the accused actually knew of the assigned duties; and

(3) That on or about 26 November 2003, at or near Al Qaim, Iraq, the accused was
derelict in the performance of those duties, by wilifully failing to properly safeguard the
physical health, welfare, and treatment of Major General Abid Mowhosh.

In considering these elements, you should apply the following definitions.
Lo, 1 +s5" Appellate Exhibit LY/
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A duty may be imposed by regulation, lawful order or custom of the service. A person is
“derelict” in the performance of duty when he willfully fails to perform them. Dereliction
is defined as a failure in duty, a shortcoming, or delinquency.

“Willfully” means intentionaliy; It refers to the &dng of an act knowingly and purposely,
specifically intending the natural and probable consequences of the act.

Lesser Included Offense to Charge I and its specification: Negligent Dereliction in

Duty

The.court is further advised that the offense of negligent dereliction of duty is a lesser
included offense of the offense set forth in the specification of Charge I. When you vote,
if you find the accused not guilty of the offense charged, that is willful dereliction of

‘duty, then you should consider the lesser included offense of negligent dereliction of

duty, also in violation of Article 92, UCMI. In order to find the accused guilty of this
lesser offense, you must be convinced by legal and competent evidence beyond
reasonable doubt:

(1) That the accused had certain prescribed duties, that is: he was to safeguard the
physical health, welfare, and treatment of Major General Abid Mowhosh;

(2) That the accused knew or reasonably should have known of the assigned ‘duties; and -

(3) That on or about 26 November 2003, at or near Al Qaim, Iraq, the accused was
derelict in the performance of those duties, by negligently failing to properly safeguard
the physical health, welfare, and treatment of Major General Abid Mowhosh.

The following definitions apply to these elements. A duty may be imposed by regulation,
lawful order, or, custom of the service. A person is “derelict” in the performance of duty
when he willfully or negligently fails to perform them. Again, dereliction is defined as a
failure in duty, a shortcoming, or delinquency.

“Negligently” means an act or failure to act by a person under a duty to use due care
which demonstrates a lack of care which a reasonably prudent person would have used
under the same or similar circumstances.

That an individual reasonably should have known of duties may be demonstrated by
regulations, manuals, customs, academic literature, and or testimony of persons who have

“held similar or related positions, or similar evidence.

The offense charged in the specification of Charge I, differs from the lesser included
offense of negligent dereliction of duty, in that the offense charged requires as an
essential element that you be convinced beyond reasonable doubt that the accused knew
of the duties whereas the lesser offense of negligent dereliction of duty requires as an
essential element that you be convinced beyond a reasonable doubt that he knew or
should have known of the duties; and, willful dereliction in duty requires a finding
beyond a reasonable doubt that the accused was intentionally derelict in the performance
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of his duties whereas negligent dereliction requires a finding beyond a reasonable doubt

that he was negligently derelict.
Charge II: Murder While Engaging in an Act Inherently Dangerous to Another

In the specification of Charge II, the accused is charged with the offense of murder while
engaging in an act inherently dangerous to another. In order to find the accused guilty of

this offense, you must be convinced by legal and competent evidence beyond reasonable
doubt:

(1) That MG Abid Mowhosh is dead;

(2) That his death resulted from the act of the accused in suffocating him with the use of a
sleeping bag and electrical cord, on or about 26 Nov 2003, at or near Al Qaim, Iraq;

(3) That this act was inherently dangerous to another and evinced a wanton disregard for
hurnan life;

(4) That the accused knew that death or great bodily harm was a probable consequencé of
the act; and

(5) That the killing of MG Abid Mowhosh by the accused was unlawful.
The following definitions apply to these elements.
The killing of a human being is unlawful when done without legal justification or excuse.

The act must be intentional but death or great bodily harm does not have to be the
intended result.

The act may even be accompanied by a wish that death will not be caused.

An act evinces a wanton disregard for human life when it is characterized by
heedlessness of the probable consequences of the act and indifference to the likelihood of
death or great bodily harm, and demonstrates a total disregard for the known probable
results of death or great bodily harm. “Evince” means to “clearly demonstrate.”

If you find the accused committed an inherenﬂy dangerous act evincing a wanton
disregard for human life, you may not convict unless you find beyond a reasonable doubt
that the inherently dangerous act was a proximate cause of the death.

Proximate cause means that the death must have been the result of the accused’s
inherently dangerous act. A proximate cause does not have to be the only cause, but it
must be a direct or contributing cause which plays a material role in bringing about the
death. If some other unforeseeable, independent, intervening event, which did not involve
the accused, was the only cause which played any important part in bringing about the
death, then the accused may not be convicted of the offense of murder by an inherently
dangerous act to another.
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The burden is on the prosecution to establish the guilt of the accused. Before the accused
can be convicted of murder by an inherently dangerous act to another, you must be
convinced beyond a reasonable doubt that that the accused’s inherently dangerous
conduct was a proximate cause of the death.

Lesser Included Offense: Involuntary Manslanghter

The court is further advised that the offense of involuntary manslaughter is a lesser
included offense of the offense set forth in the specification of Charge II. When you
vote, if you find the accused not guilty of the offense charged, that is murder, then you
should next consider the lesser included offense of involuntary manslaughter, in violation
of Article 119. In order to find the accused guilty of this lesser offense, you must be
convinced by legal and competent evidence beyond a reasonable doubt of the following
elements:

(1) That MG Abid Mowhosh is dead,;

(2) That his death resulted from the act of the accuséd in suffocating him with the use of a
sleeping bag and electrical cord, on or about 26 Nov 2003, at or near Al Qaim, Iraq;

(3) That this act amounted to culpable negligence; and

(4) That the killing of MG Abid Mowhosh by the accused was unlawful.

In considering these elements, you should apply the following definitions.

Killing a human being is unfawful when done without legal justification or excuse.

Culpable negligence is a degree of carelessness greater than simple negligence. Simple
negligence is the absence of due care. The law requires everyone at all times to
demonstrate the care for the safety of others that a reasonably careful person would
demonstrate under the same or similar circumstances; this is what “due care” means.
Culpable negligence is a negligent act or failure to act accompanied by a gross, reckless,
wanton or deliberate disregard for the foreseeable results to others.

You may find the accused guilty of involuntary manslaughter, only if you are satisfied
beyond a reasonable doubt that the act of the accused which caused the death amounted
to “culpable negligence.”

The act must not only amount to culpable negligence but must also be a proximate cause
of death. Proximate cause means that the death must have been the natural and probable
result of the accused’s culpably negligent act. The proximate cause does not have to be
the only cause, but it must be a contributory cause which plays an important part in
bringing about the death. If the death occurred only because of some unforeseeable,
independent, intervening cause which did not involve the accused, then the accused may
not be convicted of involuntary manslaughter. The burden is on the prosecution to prove
beyond a reasonable doubt that there was no independent intervening cause and that the
accused’s culpable negligence was a proximate cause of the victim’s death.
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Charged and lesser included offense differences:

The offense charged, murder by committing an act inherently dangerous to another, and
the lesser included offense of involuntary manslaughter differ primarily in that the
offense charged requires, as essential elements, that you be convinced beyond a
reasonable doubt that the act was inherently dangerous to another, and evinced a wanton
disregard for human life; and, that the accused knew that death or great bodily harm was
a probable consequence of the act; whereas, the lesser offense of involuntary
manslanghter does not include such elements but it does require that you be satisfied
beyond a reasonable doubt that this act amounted to culpable negligence. '

Lesser Included Offense 2: Negligent Homicide.

You are advised another lesser included offense of the offense alleged in the specification
of Charge II is the offense of negligent homicide in violation of Article 134, UCMIJ. In
order to find the accused guilty of this lesser offense, you must be convinced by legal and
competent evidence beyond reasonable doubt:

(1) That MG Abid Mowhosh 15 dead;

(2) That his death resulted from the act of the accused, to wit: suffocating him with the
use of a sleeping bag and electrical cord, on or about 26 Nov 2003, at or near Al Qaim,
Iraq; |

(3) That the killing by the accused was unlawful;

(4) That the act of the accused which caused the death amounted to simple negligence;
and

(5) That, under the circumstances, the conduct of the accused was to the prejudice of
good order and discipline in the armed forces or was of a nature to bring discredit upon
the armed forces.

In considering these elements, you should apply the following definitions.

Conduct prejudicial to good order and discipline is conduct which causes a reasonably -
direct and obvious injury to good order and discipline. Service discrediting conduct is
conduct which tends to harm the reputation of the service or lower it in public esteem.

The killing of a human being is unlawful when done without legal justification or excuse.

Simple negligence is the absence of due care, that is, an act by a person who is under a
duty to use due care which demonstrates a lack of care for the safety of others which a
reasonably careful person would have used under the same or similar circumstances.

“The act alleged must not only amount to simple negligence but it must also be a

proximate cause of the death. This means that the death of Abid Mowhosh must have
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been the natural and probable result of the accused’s negligent act. In determining this
issue, you must consider all relevant facts and circumstances,

This lesser included offense differs primarily from the lesser included offense I discussed
with you previously in that this offense does not require as an essential element that the
accused’s act amounted to culpable negligence, as I defined that term for you, but does
require that you be satisfied beyond a reasonable doubt that it amounted to simple
negligence and that under the circumstances, the conduct of the accused was to the
prejudice of good order and discipline in the armed forces or was of a nature to bring
discredit upon the armed forces :

Additional Charge: Assault Consummated By a Battery

In the specification of the Additional Charge, the accused is charged with the offense of
assault consummated by a battery, in.violation of Art. 128, UCMJ . In order to find the
accused guilty of this offense, you must be convinced by legal and competent evidence

" beyond reasonable doubt:

(1) That on or about 19 November 2003, at or near Al Qaim, Iraq, the accused did bodily
harm to an Iraqi detainee, whose name is unknown;

(2) That the accused did so by slapping and punching the detainee, throwing the detainee
to the ground, by wrapping the detainee in a sleeping bag, and by throwing the we1ght of
his body onto the detamee s torso; and

(3) That the bodily harm was done with unlawful force or violence.

In considering these elements, you should apply the following definitions.

An assault is an attempt or offer with unlawful force or vielence to do bodily harm to |
another. An assault in which bodily harm is inflicted iscalled a battery. A “battery” is an

unlawful and intentional application of force or violence to another. The act must be done.

without legal justification or excuse and without the lawful consent of the victim. “Bodily
harm” means any physical injury to or offensive touching of another person, however
slight. -

The evidence has raised the issue of mistake an the part of the accused concerning
justification or authorization in relation to the offensé of murder by committing an act
inherently dangerous to another, involuntary manslaughter, negligent homicide, and
assault consummated by a battery.

Justification. A death, injury, or other act caused or done in the proper performance of a
legal duty is justified and not unlawful. : :
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Here is how this applies in this case, the evidence has raised the issue of mistake on the
accused’s part as to whether the interrogation techniques he used on or about 19 Nov
2003 and on or about 26 November 2003, the dates alleged in the specifications, were
authorized.

By law, there is no authorization to use inferrogation techniques that kill the interrogated
individual. In other words, authorization to use certain interrogation techniques does not
authorize or justify or make lawful a death. So, even the proper performance of
authorized interrogation techniques that lead to a death will not justify or make lawful the
death. In such circumstances, accident may be a defense.

So in regards to the offense charged in Charge II, ml_irder, and its lesser included offenses
of involuntary manslaughter and negligent homicide, if the accused honestly and
reasonably believed that the techniques he used were authorized, you will then consider
the defense of accident which I will instruct you on shortly.

Applicability of mistake to Additional Charge: In regards to the specification of the
Additional Charge, mistake is a complete defense and the accused is not guilty if he::

(1) mistakenly believed that all of the interrogation techniques he employed on or about
19 November 2003 in an interrogation with an Iraqi detainee, whose name is unknown,
were authorized and

(2) if such belief on his part was reasonable.

To be reasonable the belief must have been based on information, or lack of it, which
would indicate fo a reasonable person that all of the techniques were authorized.
Additionally, the mistake cannot be based on a negligent failure to discover the true facts.

Negligence is the absence of due care. Due care is what a reasonably careful person
would do under the same or similar circumstances.

Applicability to the specification of Charge IT and its lesser included offenses. Again,
how this applies to the murder charge and it’s lesser included offenses. The killing of a
detainee during an interrogation is never justified. The mistake defense if you believe it
applies would be considered along with an instruction on the accident defense which I
will give you.

In regards to the murder charge and its lesser included offenses, if you believe that the
accused:

(1) mistakenly believed that all of the interrogation techniques he employed on or about
26 November 2003 in an interrogation of MG Abid Mowhosh, were authorized and

(2) if such belief on his part was reasonable,
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You should then consider whether the defense of accident applies.

Again, to be reasonable the belief must have been based on information, or lack of it,
which would indicate to a reasonable person that all of the technmiques were authorized.
Additionally, the mistake cannot be based on a negligent failure to discover the true facts.

Negligence is the absence of due care. Due care is what a reasonably careful person
would do undeér the same or similar circumstances.

In applying this instruction to Charge II and its lesser included offénses and the

 Additional Charge, you should consider the accused’s age, education, training, and

experience along with the other evidence on this issue.

The burden is on the prosecution to establish the accused’s guilt. If you are convinced
beyond a reasonable doubt that, at the time of the charged offenses, the accused was not
under the mistaken belief that the techniques he employed were authorized, the defense
of mistake does not exist. Even if you conclude that the accused was under the mistaken
belief that the techniques he employed were authorized, if you are convinced beyond a
reasonable doubt that, at the time of the charged offenses, the accused’s mistake was
unreasonable, the defense of mistake does not exist. if the defense of mistake does not
exist, the defense of accident to the specification of Charge II and its lesser included
offenses does not exist.

In regards to Charge Il and its lesser included offenses of involuntary manslaughter and
negligent homicide, if you believe that the accused was under the mistaken belief that the
interrogation techniques he used with MG Mowhosh were authorized and that his mistake
was both honest and reasonable, you should then consider the defense of accident.

The evidence has raised the issue of accident in relationship to the offenses of murder and
involuntary manslaughter and negligent homicide. In determining this issue, you must
consider all the relevant facts and circumstances. :

Accident is a complete defense to the offenses of mﬁrder, involuntary manslaughter, and
negligent homicide. '

If the accused was doing a lawful act in a lawful manner free of any negligence on his
part, and an unexpected death occurs, the accused is not criminally liable. The defense of
accident has three parts. First, the accused’s act resulting in the death must have been
lawful, or he must have honestly and reasonably believed them to be lawful. Second, the
accused must not have been negligent. In other words, the accused must have been acting
with the amount of care for the safety of others that a reasonably prudent person would
have used under the same or similar circumstances. Third, the death must have been
unforeseeable and unintentional.

The burden is on the prosecution to establish the guilt of the accused. Consequently,
unless you are convinced beyond a reasonable doubt that the death of MG Mowhosh was
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not the result of an accident, the accused may not be convicted of murder, involuntary
manslaughter, or negligent homicide.

If you are satisfied beyond a reasonable doubt that the accused did not act with the
amount of care for the safety of others that a reasonably prudent person would have used
under the same or similar circumstances, the defénse of accident does not exist. However,
this does not necessarily mean that the accused is guilty of murder by an act inherently
dangerous to others, or involuntary manslaughter. To {ind the accused guilty of these
offenses the accused’s conduct must have amounted to more than simple negligence. You
will recall that to convict the accused of murder, one of the elements the government
must prove beyond a reasonable doubt is that the accused committed an inherently
dangerous act evincing a wanton disregard for human life, and to find the accused guilty
of the lesser included offense — involuntary manslaughter, one of the elements the
government must prove beyond a reasonable doubt is that the accused’s act amounted to
culpable negligence.

Simple negligence, the standard in the lesser included offense of negligent homicide, is
the failure to act with the care for the safety of others that a reasonably prudent person
would have used under the same or similar circumstances. Culpable negligence is a
negligent act accompanied by a gross, reckless, indifferent, wanton, or deliberate
disregard for the foreseeable results to others. An act inherently dangerous to another is
one that is characterized by heedlessness of the probable consequences of the act,
indifference to the likelihood of death or great bodily harm, and clearly demonstrates a
total disregard for the known probable results of death or great bodily harm.

To summarize on this point, a finding of simplé negligence will deprive the accused of
the accident defense; however, simple negligence is not enough to find the accused guilty
of the offenses of murder and the lesser included offense of involuntary manslaughter,
but if found beyond a reasonable doubt will support a finding of negligent homicide.

If you find the accused committed an inherently dangerous act evincing a wanton
disregard for human life or was culpably negligent or simply negligent and, thus, not
protected from criminal liability by the defense of accident, you may not convict unless
vou find beyond a reasonable doubt that the inherently dangerous act or, in regard to the
LIO of involuntary manslaughter, culpably negligent act, or in regard to the LIO of
negligent homicide, negligent act, was a proximate cause of the death of MG Mowhosh.

Again, proximate cause means that the death of MG Mowhosh must have been the result |
of the accused’s inherently dangerous or, in regard to the LIO of involuntary. ‘
manslaughter, culpably negligent, or in regard to the LIO of negligent homicide,

negligent act. A proximate cause does not have to be the only cause, but it must be a
direct or contributing cause which plays a material role in bringing about the death. If
some other unforeseeable, independent, intervening event, which did not involve the
accused, was the only cause which played any important part in bringing about the death,
then the accused may not be convicted of the offenses of murder or the 1esser included
offenses of involuntary manslaughter, or negligent homicide.
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The burden is on the prosecution to establish the guilt of the accused. Before the accused
can be convicted of murder, or the LIO’s of involuntary manslaughter, or negligent
homicide you must be convinced beyond a reasonable doubt that the defense of accident
either does not exist or has been disproved, and that the accused’s inherently dangerous
act, or in regards to the LIO of involintary manslaughter, culpably negligent conduct, or
in regards to the LIO of negligent homicide, neghgent conduct was a proximate cause of
the death of MG Mowhosh. :

Also, in regards to the specification of Charge 11, and this applies only to the specification
charged, not the lesser included offenses, the evidence has raised the issue of ignorance
on the part of the accused concerning whether he knew that death or great bodily harm
was a probable consequence of the acts on or about 26 Nov 2003, in relation to the
offense of murder by an act inherently dangerous to another.

T advised you earlier that to find the accused guilty of the offense of murder by an act

inherently dangerous to another, you must find beyond a reasonable doubt that the
accused knew that death or great bodily harm was a probable consequence of the act.

If the accused at the time of the offense was ignorant of the fact that death or great bodily
harm. was a probable consequence of the acts, then he cannot be found guilty of the
offense of murder by an act inherently dangerous to another.

The ignorance, no matter how unreasonable it might have been, is a defense, but it must
have been honestly held. In deciding whether the accused was ignorant of the fact that
death or great bodily harm was a probable consequence of the act, you should consider
the probability or improbability of the evidence presented on the matter.

You should consider the accused’s age, education, training, and experience along with
the other evidence on this issue.

The burden is on the prosecution to establish the guilt of the accused. If you are
convinced beyond a reasonable doubt that at the time of the alleged offenses the accused
was not ignorant of the fact that death or great bodily harm was a probable consequence
of the act, then the defense of ignorance or mistake does not exist. Again, this instruction
applies to the charged offense of murder by an act inherently dangerous to another, and
not to the lesser included offenses of that charge.

With respect to the charge of dereliction of duty, Charge I and its specification, you are
advised that ignorance of the law is no defense. Specifically, the law requires humane
treatment of detainees. The accused’s ignorance, if any, of his obligation to treat
detainees humanely is not a defense to that charge and specification.

Evidence may be direct or circumstantial. Direct evidence is evidence which tends
directly to prove or disprove a fact in issue. If a fact in issue was whether it rained during
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the evening, testimony by a witness that he or she saw it rain would be direct evidence
that it rained.

On the other hand, circumstantial evidence is evidence which tends to prove some other
fact from which, either alone or together with some other facts or circumstances, you may
reasonably infer the existence or nonexistence of a fact in issue. If there was evidence the
street was wet in the morning, that would be circumstantial evidence from which you
might reasonably infer it rained during the night.

There is no general rule for determining or comparing the weight to be given to direct or
circumstantial evidence. You should give all the evidence the weight and value you
believe it deserves.

I have instructed you that in regards to willful dereliction of duty, that the accused
willfully, that is intentionally, failed to perform his duties, must be proved beyond a
reasonable doubt. Direct evidence of intent is often unavailable. The accused’s intent,
however, may be proved by circumstantial evidence. In deciding this issue, you must
consider all relevant facts and circumstances. '

I have instructed you that you must be satisfied beyond a reasonable doubt that in regards
to the 4™ element of the specification of Charge II, murder, that the accused knew that
death or great bodily harm was a probable consequence of the act, and, that in relation to
the specification of Charge I, that the accused knew of his duties. This knowledge, like
any other fact, may be proved by circumstantial evidence. In deciding this issue you must
consider all relevant facts and circumstances.

You have the duty to determine the believability of the witnesses. In performing this duty
you must consider each witness’ intelligence, ability to observe and accurately remember,
sincerity and conduct in court, and character for truthfulness. Consider also the extent to
which each witness is either supported or contradicted by other evidence; the relationship
each witness may have with either side; and how each witness might be affected by the
verdict.

In weighing a discrepancy by a witness or between witnesses, you should consider
whether it resulted from an innocent mistake or a deliberate lie.

Taking all these matters into account, you should then consider the probability of each
witness’ testimony and the inclination of the witness to tell the truth.

The believability of each witness’ testimony should be your guide in evaluating
testimony and not the number of witnesses called. ‘

These rules apply equally to the testimony given by the accused.

Chief Williams, SPC Loper, SGT Lamb, MAJ Voss, Chief Sonnek, and the witness
whose testimony was not bifurcated testified under grants of immunity. This means that
the military witnesses were ordered to testify truthfully by the convening authority.
Under this grant of immunity, nothing the witness said, and no evidence derived from

p 11 t?'/s_/APPELLATE ExHIBIT_éﬁ

11407




N —

13
14
15
16
17

18
19
20
21
22

23
24
25
26
27

28
29
30
31
32
33

34

35
36
37
38
39

that testimony, can be used against that witness in a criminal trial. Chief Williams, SPC
Loper testified after having charges dismissed in their cases.

If the witness did not tell the truth, the witness can be prosecuted for perjury. In
determining the credibility of these witnesses, you should consider the fact these
witnesses testified under grants of i 1mmun1ty along with all the other factors that may
affect the w1tness believability.

A witness is an accomplice if he was criminally involved in an offense with which the
accused is charged. The purpose of this advice is to call to your attention a factor
specifically affecting the witness’ believability, that is, a motive to falsify his testimony
in whole or in part, because of an obvious self-interest under the circumstances.

In deciding the believability of Chief Williams and SPC Loper, you should consider all
the relevant evidence.

Whether Chief Williams and SPC Loper, who tesiified as a witnesses in this case, were
accomplices is a question for you to decide. If Chief Williams and SPC Loper shared the
criminal intent or purpose of the accused, if any, or aided, encouraged, or in any other
way criminally associated or involved themselves with the offense with which the
accused is charged, they would be an accomplice.

As I indicated previously, it is your function to determine the credibility of all the
witnesses, and the weight, if any, you will accord the testimony of each witness.
Although you should consider the testimony of an accomplice with caution, you may
convict the accused based solely upon the testimony of an accomplice, as long as that
testimony was not self contradictory, uncertain, or improbable.

You have heard evidence-that the witness Mr. Pratt made a statement prior to trial.
regarding the accused’s treatment of a detainee named Khalid that may be inconsistent
with his testimony at.this trial. If you believe-that an inconsistent statement was made,

you may consider the inconsistency in evaluating the believability of the testimony of Mr.

Pratt.

To show the probability of his innocence, the defense has produced evidence of the
accused’s: Good military character and character for honesty. Evidence of the accused’s
character for being a good soldier and honesty may be sufficient to cause a reasonable
doubt as to his guilt. On the other hand, evidence of the accused’s good military
character and character for truthfulness may be outweighed by other evidence tending to
show the accused’s guilt.

I instruct you again that the victim, MG Mowhosh, is not on frial in this case. There has
been evidence about his status. His status cannot be considered by you as legitimizing
his treatment if it is otherwise illegitimate. Put another way, the necessity of
interrogating him does not make lawful interrogation techmques that are otherwise
untawful.
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Justification is a legal term and it is an issue in this case. I’ve defined that term for you
earlier. Necessity is also a legal term. It is traditionally seen as a choice of evils defense.
— for instance, it was necessary for me to trespass in order the rescue the person drowning
in the adjacent lake. The person is later prosecuted for trespass and claims necessity. To
the extent the evidence in this case and referenced in argument suggests that the actions
of the accused were necessary in the sense of legal justification as a defense, you are
instructed that you may not consider it for that purpose. As a matter of law, the defense
of necessity is not applicable in this case. Necessity may not be considered by you as
indicating any justification in this case. Pleas to necessity, to the extent they suggest
justification for otherwise unlawful acts, have no place in your deliberations.

Evidence of MG Mowhosh’s status may only be considered by you for its tendency if any
to make more or less likely the willfulness element of the specification of Charge I.

The parties have stipulated or agreed what the testimony of MAJ Joel Hamilton would be
if he were present in court and testifying under oath. This stipulation does not admit the
truth of such testimony, which may be attacked, contradicted, or explained in the same
way as any other testimony. You may consider, along with all other factors affecting
believability, the fact that you have not had an opportunity to personally observe this
witness.

You may consider evidence that the accused may have slapped MG Mowhosh and
conducted an interrogation on the roof of Blacksmith Hotel on or about 25 Nov 03 for the
limited purpose of its tendency, if any, to: demonstrate the escalation the interrogation
techniques he employed with MG Mowhosh.

You may not consider this evidence for any other purpose, and you may not conclude
from this evidence that the accused is a bad person or has general criminal tendencies and
that he, therefore committed the offenses charged.

An accused may be convicted based only on evidence before the court. Each offense
must stand on its own and you must keep the evidence of each offense separate. Stated
differently, if you find or believe that the accused is guilty of one offense, you may not
use that finding or belief as a basis for inferring, assuming, or proving that he committed
any other offense. ‘ B :

If evidence has been presented which is relevant to more than one offense, you may
consider that evidence with respect to each offense to which it is relevant. For example, if
a person were charged with stealing a knife and later using that knife to commit another
offense, evidence concerning the knife, such as that person being in possession of it or
that person’s fingerprints being found on it, could be considered with regard to both
offenses. But, the fact that a person’s guilt of stealing the knife may have been proven is
not evidence that the person is also guilty of any other offense.

The burden is on the prosecution to prove each and every clement of each offense beyond
a reasonable doubt. Proof of one offense carries with it no inference that the accused is

guilty of any other offense. :
LV/
ﬂ—'—"_
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You have heard the testimony of Mr. Hodgkinson, Dr. Wecht, and MAJ (Dr) Smith.
They are known as “expert witnesses” because their knowledge, skill, experience,
training, or education may assist you in understanding the evidence or in determining a
fact in issue. You are not required to accept the testimony of an expert witness or give it
more weight than the testimony of an ordinary witness. You should, however, consider
their qualifications as experts.

In the specification of the Additional Charge, the date alleged is on or about 19 Nov
2003. If you have doubt about the time but you are satisfied beyond a reasonable doubt
that the offense was committed as alleged at a time which differs slightly from the exact
time in the specification, you may make minor modifications in reaching your findings by
changing the time described in the specification, provided that you do not change the

" nature or identity of the offense. There is a section on the findings worksheet that

permits this if you think it is warranted.

I remind you that you may not infer that the accused is guilty of any offense from the
presentation of evidence in closed trial sessions. You also may not infer from the
security precautions, or the fact that a session of the trial was closed to the public that the
evidence or testimony presented was either true or was in fact classified.

You must evaluate open and closed session evidence and witnesses using the same
standards.

Classified evidence also does not permit any inference as to the guilt of the accused.

Again, closed trial sessions to consider purportedly classified evidence are the most
satisfactory method for resolving the competing needs of the Government for protection
of the purportedly classified information and the rights of the accused to a public trial.
You may not hold the fact there have been closed trial sessions in any way against the
accused. Closed trial sessions do not erode the presumption of innocence which the law
guarantees the accused.

CLOSING SUBSTANTIVE INSTRUCTIONS ON FINDINGS
You are further advised:

First, that the accused is presumed to be innocent until his guilt is established by legal
and competent evidence beyond a reasonable doubt;

Second, if there is reasonable doubt as to the guilt of the accused, that doubt must be
resolved in favor of the accused, and he must be acquitted; and

Third, if there is a :easonable doubt as to the degree of guilt, that doubt must be resolved
in favor of the lower degree of guilt as to which there is no reasonable doubt;

/v
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Lastly, the burden of proof to establish the guilt of the accused beyond a reasonable doubt
is on the government. The burden never shifts to the accused to establish innocence or to
disprove the facts necessary to establish each element of each offense.

By “reasonable doubt” is not intended a fanciful or ingenious doubt or conjecture, but an
honest, conscientious doubt, suggested by the material evidence, or lack of it, in the case.
It is an honest misgiving generated by insufficiency of proof of guilt. Proof beyond a
reasonable doubt means proof to an evidentiary certainty, although not necessarily to an
absolute or mathematical certainty. The proof must exclude every fair and reasonablé
hypothesis of the evidence except that of guilt. The rule as to reasonable doubt extends to
every element of the offense, although each particular fact advanced by the prosecution,
which does not amount to an element, need not be established beyond a reasonable doubt.
However; if, on the whole evidence, you are satisfied beyond a reasonable doubt of the
truth of each and every element, then you should find the accused guilty.

You should bear in mind that only matters properly before the court as a whole should be
considered. In weighing and evaluating the evidence you are expected to use your own
common sense, your knowledge of human nature and the ways of the world. In light of
all the circumstances in the case, you should consider the inherent probability or
improbability of the evidence. Bear in mind you may properly believe one witness and

disbelieve several other witnesses whose testimony is in conflict with the one. The final

determination as to the weight or significance of the evidence and the credibility of the .
witnesses in this case rests solely upon you.

You must disregard any comment or statement or expression made by me during the
course of the trial that might seem to indicate any opinion on my part as to whether the |
accused is guilty or not guilty since you alone have the responsibility to make that
determination. Each of you must impartially decide whether the accused is guilty or not
guilty in accordance with the law I have given you, the evidence admitted in court, and
your own conscience.

———————
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UNITED STATES

V. - SENTENCING WORKSHEET
WELSHOFER, LEWIS E., Jr.

Chief Warrant Officer (CW3).

U.S. Ammy,

66th Military Intelligence Company,

3d Squadron, 3d Armored Cavalry Regiment
Fort Carson, Colorado 80913

23 January 2006

~ Note: After the court has reached a sentence, the President shall circle the
punishment(s) selected and accomplish any necessary filling in or crossing out within the
pﬁnishment(s) selected. Cross out any punishments not selected. '

Chief Warrant Officer Three Lewis E. Welshofqr, this court-martial sentences you:

NO PUNISHMENT
REPRIMAND
. Té be reprimanded.
FINE AND FORFEITURES
3. Fopay-theUnited States-afineof§ — (mld_te%%{&édﬁiﬁﬂal-)-eeﬁﬁﬁ@mﬁ%ﬂf-

PR Y ARV P ou i [
(Gaysimen y ( TIne 18 1o .

W 1S00 _ pay per month for ﬁf (monthé)(years), |

~ RESTRAINT
6. To be restricted for (oo (days) ¢msessths) to the limits of: .
TLACE OEDITY, PLACE OF cIORSHIE, AND BARRACKS

CONFINEMENT

7. To-begenfined for -(dqu)(mnnfhc)(%,@g&g},

PUNITIVE DISCHARGE

Appellate Exhibit /X -

Note: A court-martial has no authority to suspend a sentence o1 any part of a sentence.
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1/ calls for an Opinion ____calls for an Opinion
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Product of an Illegal Search ' Product of an Illegal Search
Other (Specify) ____.Other (_Spec:lfy)

VI. Request Article 39a Session: (YES) (NO)

Aépellate Exhibit 4><
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Prosecution exhibits 11, 12, and 23.
The fact that General Mohwoush turned himself into US Army forces.

The fact that a sleeljing bag and electrical cord were used in the commission of the
offense.

AND

The fact that the victim died.

“ppaliate Exhibit L) V/
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