| tell my soldiers that they are not to take their weapon off of safe until you make
a positive identification. That positive Identification could be a car that pulled up
where men jumped out and went fo the back of the vehicle by the trunk. If that
turned out not to be a threat the soldier should then put his weapon back on safe.
It would be a mistake not to put your weapon back on safe. | have taken my
weapon off of safe before. | have not had to actually pull the trigger. | put it back
to safe every time. | have never forgotten to put it back on safe.

- | have had the opportunity to see PFC Combs at work. He has always been very
dedicated, takes a lot of initiative, always asking what he can do. He is always
trying to stay two steps ahead of his team leader, making sure that everything is
complete in getting ready for the mission the next day. Since this incident
occurred, he is always coming to me and asking what other things he can do so
that when the other soldiers come off of mission they do not have to pull extra
hours. He will always be there for the soldiers. If they are on missions that day
he will run errands for them. He did have some problems before he came to me.
I don’t know if I fixed his problems or if he fixed it himself when | got him. | have
not had any problem with him whatsoever. He is a good soldier, but his
counseling packet showed that he had had some problems. | do not think that
reflects the soldier he is today. Everybody has issues. | trust him. | do not trust
the lraqgi’s.

CROSS EXAMINATION

| don't trust the iragi’s because they are crooks. Not all of them, but the majority
of the ones that | have run into. 1did not say that lraqi lives are not as important
as American lives. | said most of them | do not trust. When it comes to his IP’s |
trust the station commander at 1P 10. | do not completely trust him, but § trust
him with his 1P’s. | don’t know if this is a set up for some Iragi’s to get some
money. | have gone through the case file but | have not investigated this
incident. 1 have read through some of PFC Combs’ statements. If Combs said
he did it, he did it. | don’t know if this was a set up by the IP’s. | can’t tell you
that. The possibility is out there that it could be. I'm not saying that it is & set up
and I'm not saying that it isn't.

| have my soldiers scan because they stay alert. | tell them to scan if they feel as
if they need to scan. Scanning when you are bored is not a bad thing. Itis
important to scan so that you know what is in your sector because you never
know what could happen. The enemy is out there. There are also innocents out
there. | like for my soldiers to be aggressive but still follow the rules of
engagement. They should know what is in their sector so that they don’t cause
unnecessary suffering. On the other hand you can not stand up there and scan
on the tower for the entire two hours that you are up there. No soldier could.
Scanning for forty five minutes is a long time. If you are not scanning the entire
time you should at least always be looking around your sector. If you get tired
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you are not going to scan. If you are scanning you are usually alert. You can be
tired and still scan. It is safer for the soldier to be alert when scanning. If you are
told that a General is coming the awareness is heightened. If a General is
coming it could mean that we could be attacked, you never know. You wouldn't
want the enemy to know that a General is coming. If a General is coming in the

~ awareness should be heightened because we don’t want anything to happen to
him. There are always leaks in OP SEC, you never know. My soldiers do not
get nervous because there is a General coming. With the awareness
heightened, because of the general coming, it could have been a factor that
contributed to what my soldier did.

When | have taken my weapon off of safe | place my finger on the magazine wall.

The TC approached the witness with a weapon and instructed her to show where
she places her finger when the weapon is off of safe.

The DC objects fo the relevancy.
The 10 allows the demonstration to go forward.

The witness shows the IO and DC that she places her finger on the magazine
release. '

f place my finger on the magazine release as a safety measure for me. If my
soldiers see a positive identification and they switch their selector switch from
safe to semi or burst that means that they have something in their line of site. It
is up to the soldiers themselves whether they want to put their finger on the
trigger well or not. When the threat is gone their finger should not be on the
trigger well because of safety reasons. There is no need to pull the trigger when
the weapon is on safe. It is a possibility that you could squeeze the trigger and a
round could go off. We know that weapons are dangerous instruments that could
cause people to die. Itis not a toy to play with when you are bored.

RE-DIRECT EXAMINATION

When you are in the guard tower and you afe tired, scanning is a good thing to
do to help keep you awake. | want my soldiers to do that. If you are holding your
weapon up you are definitely going to be awake.

There being no further questions from either side or the Investigating Officer, the
witness was instructed not to discuss her testimony or knowledge of this case
with anyone besides Trial Counsel, Defense Counsel, the accused, or the
Investigating Officer, was permanently excused, and departed the room.
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The DC offers into evidence Defense Exhibit A, Picture with SGT Duran’s etching
that was drawn by 1LT Watken. Defense Exhibit B, a sketch drawn by SPC
Cook from the CID file, Defense Exhibit C, SFC Prior's statement.

The TC objects to DE C.

The {0 admitted DE C.

The DC offers into evidence Defense Exhibit D, Statement from the government
provided franslator.

The TC objected to DE D.

The 10 admitted DE D.

The DC offers into evidence Defense Exhibit F, Agent Cintron’s final AIR.
Defense Exhibit G, a photograph from the alley looking toward the tower.
Defense Exhibit H, DA PAM 27-17. Defense Exhibit |, Statement from SGT
Everly. -
The TC objected to DE I.

The 10 did not allow DE [ into evidence.

The DC offers into evidence Defense Exhibit E, Accreditation file for Special
Agent Duggar.

The Defense rests.
The hearing recessed at 1043 hours, 19 December 2004.

The hearing reconvened at 1052 hours, 19 December 2004. All parties who
were present before the recess were again present. '

The DC requested to make closing argument second.
The 10 instructed the DC to go first.

The DC made closing arguments.

The TC made closing arguments.

The Article 32(b) hearing closed at 1125 hours, 19 December 2004.
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CHARGE SHEET e FA

1. PERSONAL DATA

. NAME OF ACCU*__S_;E%EML First, MI} 2. 88N 3. GRADE OR RANK 4. PAY GRADE
COMBS, James E., |l L PFC E-3
. UNIT OR ORGANIZATION 6. CURRENT SERVICE
272d Military Police Company, 759th Military Police Battalion, 2 INITIAL DATE b. TERM
89th Military Police Brigade, Camp Cuervo, Iraq APO AE 09390 : 200__2.1.167 6 Years
. PAY PER MONTH | 8. NATURE OF RESTRAINT OF ACCUSED - 9. DATE(S) IMPOSED —
TBASIC b. SEA/FOREIGN DUTY c. TOTAL ' ;
$1,407.60 $225.00 $ 1,832.00 NONE NONE
T CHARGES AND SPECIFICATIONS
0. CHARGET ~ VIOLATION OF THE UCM]J, ARTICLE 119

SPECIEICATION: In that Private First Class James E. Combs, lll, U.S. Army, did, at or near
Baghdad, Irag, on or about 22 September 2004, by culpable negligence, untawfully kill Babea'a
Husaene, by shooting Babea’a Husaene in the head with an M4 rifle. '

IIl. PREFERRAL

la. NAME OF ACCUSER (Last, First, M)

JASON L. MARQUISS

b. GRADE -
. 0-3

c. ORGANIZATION OF ACCUSER

272d MP Co, 759th MP Bn

. Sl TURE OF Al

e. DATE
A0 ocl O ‘/

C;L%SBTL
> goon (e saed

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths in cases of this character, personally appeared the above

k]

named accuser this _7 b".‘" day of _phe Loper

he/she is a person subject to the Uniform Code of Military Justice znd th

2004, and signed the foregoing charges and specifications under oath that
at he/she either has personal knowledge of or has investigated the

matters set forth therein and that the same are true to the best of his/her knowledge and belies.

C. Cullen Sheppard

HHC, 89th Military Police Brigade

Typed Name of Officer Organization of Officer
Captain Article 136, UCMJ
Grade Official Capacity to Administer Oath

L el

Signature

(See R.C.M. 307(b) - must be a commissioned officer)

D FORM 458, MAY 2000
. 2

PREVIOUS EDITION IR ERdGLETE,




Tz, — oy =~
on_20 & Anbor M the acvused was informed 01“ the charges against him‘her and of the nan’ ) p,;f/
the accuser{s} known to me (See R.CAL 308 (a)). (See R.C.M. 308 if notification cannot be made.) —
JASON L. MARQUISS 272d Military Police Company
Typed Neme of immediate Commander Organization of Inmediate Conmmander
0-3
ﬁ/ rade
crrc
v 07 1V. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY
13. -
e . .
The swomn charges were reccived at__{ 74 hours, e CT"(_? o al 759th Military Police Battalion

. Designation af Command or
89" Military Police Brigade
Officer Exercising Sunmary Conrr-Martial Jurisdiciion (See R.C.M, 403)

FOR THE: !

BYRON A. FREEMAN , Commanding

Typed Name of Officer Official Capacify of Officer Signing

os S

2

.S‘rg’nq;frre
Y. REFERRAL; SERVICE OF CHARGES
14a. nﬁssw OFC oummﬁ OF CONVENING AUTHORITY ». PLACE . DATE
Referred for trizl to the . court-martial convened by
) 20 , subject 1o fhe following instructions: z
By of
Command or Order
Typed Name of Officer . Qfficiat Capacity of Qfficer Signing
Grade
Signature
13.
On L 20 » T {caused ro be served a copy hereof on (each of} the above ramed accused.
Byped Name of Trini Counsel Grada or Rank of Trial Counsel
Signanire

FOOTNOTES: | — When an appropriate commander signs persorally, inapplicable words are stricken.
2 — See R.CM. 601fe) concerning instructions. If none. so sinie.

DD FORM 458 (BACK), MAY 2000




ARTICLE 107 : e
. (¢

3-31-1. FALSE OFFICIAL STATEMENT (ARTICLE 167)
a. MAXIMUM PUNISHMENT: DD, TF, 5 years, E-1.

b. MODEL SPECIFICATION:
In that (personal jurisdiction data), did, (at/on board—Iocation), on or about , with

intent to deceive, [sign an official (record) (return} ( ), to wit: ] [make to
, an official statement, to wit: ], which (record) (return) (statement) )
was (to tally faise) (false in that }, and was then known by the said to be so false.

c¢. ELEMENTS:

(1) That (state the time and place alleged), the accused [signed a
certain official document] [made to (state the name of the person to
whom the statement was allegedly made) a certain official statement],
that is: (descnbe the document or statement as alleged);

(2) That such (document) (statement) was (totally false) (false in that
(state the allegedly false matters );

(3) That the accused knew it to be false at the time (he) (she) (signed)
(made) it; and

(4) That the false (document) (statement) was made with the intent to
deceive.

d. DEFINITIONS AND OTHER INSTRUCTIONS:

“Intent to deceive” means to purposely mislead, to cheat, to trick
another, or to cause another to believe as true that which is false.

NOTE 1: Official nature of document. For a document to be regarded as official, it must
concern a governmental function and must be made to a person who in receiving it is
discharging the functions of his or her particular office, or to an office which in receiving
. the document or statement is discharging its functions. Further, a person conducting an
interrogation or an office requesting submission of a decament must, under the
circumstances (including the appfication of Articie 31, UCM.J), bave the auathorily to requsire
20 amswer or Sixierent from the accused. Whether a statement or document is official is
mmﬁyama!ﬁafmwbemmasmmmzw&om However even
such Wmmm&wmmmmm
be regarded as an issue of fact for the members to rescive.
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ARTICLE 106a

apparently tend to bring about the prohibited {(communication)
(delivery) (transmittal) and be done with the specific intent to bring
about the (communication) (delivery) (transmission} of the matter to the
{(person(s)) (or) (entity) (entities) with the intent, or reason to believe,
that the matter would be used to the injury of the United States or to
the advantage of a foreign nation. For an act to apparently tend to
bring about the commission of an offense means that the actual
offense of espionage would have occurred except for (a circumstance
unknown to the accused) (an unexpected intervening circumstance)
( ) which prevented completion of the offense.

“Intent or reason to believe” that the information “is to be used to the
injury of the United States or to the advantage of a foreign nation”
means that the accused acted in bad faith and without tawful authority
with respect to information that is not lawfully accessible to the public.

“Instrument, appliance, or information relating to the national defense”
includes the full range of modern technology {(and matter that may be
developed in the future) (including chemical or biological agents)
(computer technology), and other matier related to the national |
defense.

(“Foreign country” includes those countries that have and have not
been recognized by the United States.)

NOTE: Other instructions. Instruction 7-3, Circumstantial Evidence, is normally applicable.

e. REFERENCES: United States v. Richardson, 33 M.J. 127 (CM.A. 1991).
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ARTICLE 119

3-44-1. VOLUNTARY MANSLAUGHTER (ARTICLE 119)

NOTE 1: About this instruction. The following instruction should not be given when
instructing on voluntary manslaughter as a lesser included offense. For the proper
instruction in that case, see NOTE 2 in Instruction 3-43-2.

a. MAXIMUM PUNISHMENT: DD, TF, 15 years, E-1.

b. MODEL SPECIFICATION:
In that (personal jurisdiction data), did, (at/on board-—location), on or about
willfully and unlawfully kill by 7 him/her (in) (on) the with a

c¢. ELEMENTS:

(1) That (state the name or description of the alleged victim) is dead;

(2) That his/her death resulted from the (act) (failure to act) of the
accused in (state the act or failure to act alleged) at (state the time and
place aileged);

(3) That the kiling of (state the name or description of the alleged
victim) by the accused was unlawful; and

(4) That, at the time of the killing, the accused had an intent to kill or
inflict great bodily harm upon (state the name or description of the
alleged victim).

d. DEFINITIONS AND OTHER INSTRUCTIONS:

Killing a human being is unlawful when done without legal justification
Oor excuse. '

NOTE 2: Sudden passion not an element. When voluntary manslaughter is the charged
offense, the existence of sudden passion caused by adequate provocation is not an
element. The following instruction may be appropriate:

The offense of voluntary manslaughter is committed when a person,
with intent to kill or inflict great bodily harm, unlawfully kills a human
being in the heat of sudden passion caused by adequate provocation.,
“Passion” means anger, rage, pain, or fear. Proof that the accused was
acting in the heat of passion caused by adequate provocation is not

420 - DA PAM 27-9 + 15 September 2002
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ARTICLE 119

required. It is essential, however, that the four elements | have listed
for you be proved beyond a reasonable doubt before the accused can
be convicted of voluntary manslaughter.

NOTE 3: Capacity to form the specific intent. Instruction 6-5, Partial Mental Responsibility,
Instruction 5-17, Evidence Negating Mens Rea, and Instruction 5-12-1, Voluntary
Intoxication, may be applicable as bearing upon the capacity of the accused to formulate
the specific intent required for voluntary manslaughter. If such capacity is in issue,
instructions must be given on involuntary manslaughter and other lesser included offenses
which may be raised by the entire evidence in the case.

NOTE 4: Transferred intent. When the issue of transferred intent is raised by the evidence,
the following instruction should be given:

When an individual with intent to Kill or inflict great bodily harm
attempts unlawfully fo kill or to inflict great bodily harm upon a person
(while in the heat of sudden passion caused by adequate provocation),
but, by mistake or carelessness, kills another person, the individual is
still criminally responsible for the killing with the intent to kill or inflict
great bodily harm because the intent is transferred from the intended
victim of (his) (her) action to the actual victim. If you are satisfied
beyond a reasonable doubt that the victim is dead and that his/her
death resulted from the unlawful (act) (failure to act) of the accused in
(state the act or failure to act alleged) with intent to kill or inflict great
bodily harm upon (state the name or description of the individual other
than the victim) you may stilt find the accused guilty of the voluntary
manslaughter of (state the name or description of the alleged victim).

NOTE 5: Causation. If an issue is raised regarding whether the act or failure to act on the
part of the accused caused the death of the victim, it would be necessary to instruct on
lesser included offenses not involving death of the victim, e.g., aggravated assault.

NOTE 6: Brain death instruction. The military standard for death includes brain death. An
individual is dead who has sustained either: (1) irreversible cessation of spontaneous
respiration and circulatory functions, or (2) irreversible cessation of all functions of the
brain, including the brain stem. See United States v. Gomez, 15 M.J. 954 (A.C.M.R. 1983);
United States v. Jefferson, 22 M.J. 315 (C.M.A. 1986); and United States v. Taylor, 44 M.J.
254 (1996). 7-24, Brain Death, may be adapted for this circumstance.

NOTE 7: Other instructions. Instruction 7-3, Circumstantial Evidence (Intent), is ordinarily
applicable.
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ARTICLE 119

3—44-2. INVOLUNTARY MANSLAUGHTER—-—CULPABLE NEGLIGENCE
(ARTICLE 119)

a. MAXIMUM PUNISHMENT: DD, TF, 10 years, E-1.

b. MODEL SPECIFICATION:

In that (personal jurisdiction data), did, {(at/on board—-location), on or about by
culpable negligence, unlawfully kill by him/her (in) (on) the with a
c. ELEMENTS:

(1) That (state the name or description of the alleged victim) is dead;

(2) That his/her death resulted from the (act) (failure to act) of the
accused in {state the act or failure to act alleged) at (state the time and
place alleged);

(3) That this (act) (failure to act) amounted to culpable negligence; and

(4) That the killing of (state the name or description of the alleged
victim) by the accused was unlawful.

d. DEFINITIONS AND OTHER INSTRUCTIONS:

Killing a human being is unlawful when done without legal justification
or excuse, -

Culpable negligence is a degree of carelessness greater than simple
negligence. Simple negligence is the absence of due care. The law
requires everyone at all times to demonstrate the care for the safety of
others that a reasonably careful person would demonstrate under the
same or similar circumstances; this is what “due care” means.
Culpable negligence is a negligent act or failure to act accompanied by
a gross, reckless, wanton or deliberate disregard for the foreseeable

results to others.

You may find the accused g'uilty of involuntary manslaughter, only if
you are satisfied beyond a reasonable doubt that the (act) (failure to

422 . DA PAM 27-9 = 15 September 2002
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ARTICLE 119

act) of the accused which caused the death amounted to “culpabile
negligence.”

NOTE 1: Proximate cause in issue. In an appropriate case, the following instruction relating
to proximate cause should be given:

The (act) (failure to act) must not only amount to culpable negligence
but must also be a proximate cause of death. Proximate cause means
that the death must have been the natural and probable result of the
accused's culpably negligent {act) (failure to act). The proximate cause
does not have to be the only cause, but it must be a contributory cause
which plays an important part in bringing about the death. (It is
possible for the conduct of two or more persons to contribute each as
a proximate cause to the death of another. If the accused’'s conduct
was the proximate cause of the victim's death, the accused will not be
relieved of criminal responsibility just because some other person’s
conduct was also a proximate cause of the death.) (If the death
occurred only because of some unforeseeable, independent,
intervening cause which did not involve the accused, then the accused
may not be convicted of involuntary manslaughter.) The burden is on
the prosecution to prove beyond a reasonable doubt (that there was no
independent intervening cause) (and) (that the accused’s culpable
negligence was a proximate cause of the victim's death).

NOTE 2: Contributory negligence of victim. In an appropriate case, the following instruction
on contributory negligence of the victim should be given:

There is evidence in this case raising the issue of whether the
deceased failed to use reasonable care and caution for his/her own
safety. If the accused’s culpable negligence was a proximate cause of
the death, the accused is not relieved of criminal responsibility just
because the negligence of the deceased may also have contributed to
his/her death. The conduct of the deceased is, however, important on
the issue of whether the accused’s culpable negligence, if any, was a
proximate cause of death. Accordingly, a certain (act) (failure to act)
may be a proximate cause of death even if it is not the only cause, as
long as it is a direct or contributing cause and plays an important role
in causing the death. An (act) (failure to act) is not a proximate cause
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ARTICLE 119

of the death if some other force independent of the accused’s (act)
(failure fo act) intervened as a cause of death.

NOTE 3: Lesser included offense commonly raised. When an issue is raised regarding the
degree of negligence, an instruction on negligent homicide must normally be given. See
Instruction 3-85-1.

NOTE 4: Brain death instruction. The military standard for death includes brain death. An
individual is dead who has sustained either: (1) irreversible cessation of spontaneous
respiration and circulatory functions, or (2) irreversible cessation of all functions of the
brain, including the brain stem. See United States v. Gomez, 15 M.J. 954 (A.C.M.R. 1983);
United Stales v. Jefferson, 22 M.J. 315 (C.M.A. 1986); and United States v. Taylor, 44 M.J.
254 (1996). 7-24, Brain Death, may be adapted for this circumstance.
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ARTICLE 119

3-44-3. INVOLUNTARY MANSLAUGHTER—WHILE PERPETRATING OR
ATTEMPTING TO PERPETRATE CERTAIN OFFENSES (ARTICLE 119)

a. MAXIMUM PUNISHMENT: DD, TF, 10 years, E-1.

b. MODEL SPECIFICATION:

In that (personal jurisdiction data), did, (at/on board—location), on or about

while (perpetrating) (attempting to perpetrate) an offense directly affecting the person of , to

wit: (maiming) (a battery) ) unlawfully kill by _him/her (in) {on) the
with a .

¢. ELEMENTS:

(1) That (state the name or description of the alleged victim) is dead;

(2) That his/her death resulted from the (act) (failure to act) of the
accused in (state the act or failure to act alleged) at (state the time and
place alleged);

(3) That the killing of (state the name or description of the alleged
victim) by the accused was unlawful; and

(4) That, at the time of the killing, the accused was participating in the
(attempted) commission of the offense of (assault) (battery} (false
imprisonment) ( ) directly affecting the person of (state the
name or description of the alleged victim).

d. DEFINITIONS AND OTHER INSTRUCTIONS:

The killing of a human being is unlawful when done without legal
justification or excuse. '

To find that the accused was participating in the (attempted)
commission of the offense of {assault) (battery) (false imprisonment)
( ' ), you must be satisfied by legal and competent evidence
beyond a reasonable doubt:

NOTE 1: Elements of offense directly affecting the person. The military judge should here
Jist the elements of the offense alleged to have been perpetrated or attempted. The
statement should be based upon the pertinent instruction which lists the elements of the
offense but should be tailored to serve the purpose for which the statement is intended.
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ARTICLE 119 [

When the offense committed is an attempted perpetration, the military judge should refer to
Instruction 3-4-1, Attempts, which will prove helpful in drafting the instructions at hand.

NOTE 2: Causation. If an issue arises as to the Iéck of a relationship between the offense
directly affecting the person and the death, the members may be instructed substantially as
follows: '

To find whether the killing, if any, was committed while the accused
(was participating in) (attempted) (state the offense direcily affecting
the victim) you must find beyond a reasonable doubt that an act of the
accused which caused the victim’s death and the (state the offense
alleged to have been perpetrated or attempted) occurred at
substantially the same time and place. Additionally, you must find a
causal connection between the commission of the.(attempted) offense
of (state the offense alleged to have been perpetrated or atiempied)
and the act which caused the victim’s death.

NOTE 3: Brain death instruction. The military standard for death includes brain death. An
individual is dead who has sustained either: (1) irreversible cessation of spontaneous
respiration and circulatory functions, or (2) irreversible cessation of all functions of the
brain, including the brain stem. See United States v. Gomez, 15 M.J. 954 (A.C.M.R. 1983);
United States v. Jefferson, 22 M.J. 315 (C.M.A. 1986); and United States v. Taylor, 44 M.J.
254 (1996). 7-24, Brain Death, may be adapted for this circumstance.
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ARTICLE 134

3 85-1. NEGLIGENT HOMICIDE (ARTICLE 134)
a. MAXIMUM PUNISHMENT: DD, TE, 3 years, E-1.

b. MODEL SPECIFICATION: ‘
In that (personal jurisdiction data), did, (at/on board—location), on or about __

unlawfully kill (by neghgently the said (in) (on) the ____
with a ) (by driving a (motor vehicle) ( ) against the said _ in a negligent
manner) ). 7

¢. ELEMENTS:

(1) That (state the name or description ]of the alleged victim) is dead;

(2) That his/her deéth resulted from the (act) (failure to act) of the
accused, to wit: (state the act or failure to act alleged), (state the time
and place alleged);

(3) That the killing by the accused was unlawful;

(4) That the (act) (failure to act) of the accused which caused the death
amounted to simple negligence; and

(5) That, under the circumstances, the conduct of the accused was 1o
the prejudice of good order and discipline in the armed forces or was
of a nature to bring discredit upon the armed forces.

d. DEFINITIONS AND OTHER INSTRUCTIONS:

Conduct prejudicial to good order and discipline is conduct which
causes a 'reasonably direct and obvious injury to good order and-
discipline. Service discrediting conduct is conduct which tends to harm
the reputation of the service or lower it in public esteem.

Killing of a human being is unlawful when done without legal
justification or excuse.

Simple negligence is the absence of due care, that is, (an act) (or)
(failure to act) by a person who is under a duty to use due care which
demonstrates a lack of care for the safety of others which a reasonably
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careful person would have used under the same or similar
‘circumstances.

NOTE 1: Proximate cause. In an appropriate case, the following instruction on proximate
cause should be given:

The (act) (failure to act) alleged must not only amount to simple
negligence but it must also be a proximate cause of the death. This
means that the death of (state the name of the alleged victim) must
have been the natural and probable result of the accused’s negligent
(act) (failure to act). In determining this issue, you must consider all
relevant facts and circumstances, (including, but not limited to, (here
the military judge may specify significant evidentiary factors bearing on
the issue and indicate the respective contentions of counsel for both

sides ).)

NOTE 2: Two or more persons_invoived in_injury to the victim. Give the following
instruction where two or more persons caused the injury to the deceased.

It is possible for the conduct of two or more persons to contribute, each
as a proximate or direct cause, to the death of another. If the
accused's conduct was a proximate or direct cause of the victim’'s
death the accused will not be relieved of criminal responsibility just
because some other person’s conduct was also a proximate or direct
cause of the death. The accused will, however, be relieved of criminal
responsibility for the death of the victim if the death was the result of
some unforeseeable independent intervening cause which did not
involve the accused. If the victim died only because of the independent
intervening cause, the (act) (failure to act) of the accused was not the
proximate cause of the death, and the accused cannot be found guilty
of negligent homicide. The burden is on the prosecution to establish
beyond a reasonable doubt that (there was no independent intervening
cause) (and) (that the accused’s negligence was a proximate cause of
the death of the victim).

NOTE 3: Contributory negligence of victim. In an appropriate case, the following instruction
relating to contributory negligence of the deceased should be given:

There is evidence in this case raising the issue of whether the
deceased failed to use reasonable care and caution _for his/her own
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safety. If the accused’s negligence was a proximate cause of the
death, the accused is not relieved of criminal responsibility just
because the negligence of the deceased may have contributed to his/
her death. The conduct of the deceased is, however, important on the
issue of whether the accused’s negligence, if any, was a proximate
cause of the death. Accordingly, a certain (act) (failure to act} may be a
proximate cause of death even if it is not the only cause, as long as it
is a direct or contributing cause and plays an important role in causing
the death. (An act) (A failure to act) is not the proximate cause of the
death if some other force independent of the accused’s (act) (failure 1o
act) intervened as a cause of death. '

e. REFERENCES: United States v. Kick, 7 M.J. 82 (CM.A. 1979); United States v. Martinez, 42 M.J.

327 (1995).
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'COURT-MARTIAL CHARGES _ 3

- ; . _— . —
Commander, 759th MP" Bn Commander Commander, 272d MP Co T R et O

1. Court-Martial charges against the following named individual are forwarded as Enclosure 1. Witness statements, any evidence of previous
misconduct (to include properly certified DA Forms 2627) and the accused’s DA Forms 2 and 2-1-are attached as' Euclosure 2.

2. Combs lll, James Edward i . ) PFC E-3
Name . , Rank ~ SSN
272d MP Co, 759th MP Bn, 89th MP Bde APQ AE 09342
Organization

3. Irecornmend
{ ) Summary Court-Martial({ ) Special Court- Martial { YBCD Spcmal Court Martial
(%) General Court-Martial

NAME OF COMMANDER

CPT JASON MARQUISS

TO ' - FROM _ : ' DATE
Commander, 88th MP Bde Commander, 759th MP Battalion , Do &2e7e2 &
T have reviewed the attached charges and conclude that each offense is supported by the evidence. ' -
I (recommend) -{dizeety:

{ ) Summary Court-Martial( ) Special Court-Martial ( ) BCD Special Court Mamal

{9 General Court-Martial i

NAME OF COMMANDER
LTC BYRON FREEMAN

DATE '
Commander, 89th MP Brigade . / Wp Zeoy

I have reviewed the attached charges and conclude that each offense is supported by the evidence.
I resonmmend) (@irecty
() Summary Court-Martial( ) Special Court- Marnal { ) BCD Special Court-Martial
(<), Article 32 Investigation { ) General Court-Martial
NAME OF COMMANDER .EIQNA ‘
DAVID D. PHILLIPS

.TO . " FROM ' DATE
Commander, Il Corps. Commiander, 89th MP Brigade-
T have examined the Article 32 Investigation and allied papers and (recommend} (direct) trial by:
() Summary Court-Martial ( ) Specml Court-Martlal () BCD Special Court-Martial
{ ) General Court-Martial '
NAME OF COMMANDER ' SIGNATURE OF COMMANBER
DAVID D. PHILLIPS ) .
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DEPARTMENT OF THE ARMY
89TH MILITARY POLICE BRIGADE
" Baghdad, iraq APO AE 09342

REPLY TO
ATTENTION OF:

y NV 2y

MEMORANDUM FOR MAJ Margaret Compton, Headquarters and Headquarters
Detachment, 231st Military Police Battalion, 89th Military Police Brigade, APO AE 09342

SUBJECT: Appointment as an Investigating Officer

1. You are appointed to investigate the enclosed charges against Private First Class James
Edward Combs, = = , 272d Military Police Company, 759th Military Police
Battalion, 89th Military Police Brigade, APO AE 09342, in accordance with Article 32,
UCMJ, R.C.M. 405, MCM (2002 Edition}, and AR 27-10. Use DA Pam 27-17 as a
procedural guide.

2. Staff Sergeant Monica Carlile, 759th Military Police Brigade Paralegal NCO, and
Sergeant Jesse Roberson, 231st Military Police Battation Paralegal, will assist you in
coordinating the procedural details of the investigation, notetaking, and in preparing your
report of the results of this investigation. You should contact SSG Carlile immediately
after receipt of this memorandum at 584-0900. :

3. You will consult with the Administrative Law Division, Office of the Staff Judge Advocate
for guidance and assistance prior fo commencement of the investigation for advice as to
procedure, proper completion of the report and guidance on the law applicable to the case.
The phone number is 822-2500.

4. Upon appointment, you will set the hearing for no later than 14 calendar days after the
receipt of this appointment memorandum. Your report of investigation will be completed as

- soon as possible, but no later than 7 calendar days following the termination of your
investigation. You will attach a detailed daily chronology from the time of this notification
until the completion of your report.

5. Captain C. Cullen Sheppard or any other trial counsel deemed appropriate by the chief
of justice will represent the government as the trial counsel and can be reached at 639-
1571. The accused will be represented by defense counsel and can be reached at DNVT
822-2866. -

6. The date for the Article 32 hearing should be set within three working days from the date
of the appointment. | delegate to you the authority to grant delays up to 14 days in the
above Article 32 hearing. All requests for delays and approval or disapproval of delays
must be in writing.

7. Unless otherwise directed by me, a summarized record of the Article 32(b)
proceeding will accompany your report.

WAROW; /%
Encl - CQ\V]DODS. ILLIPS

Case File : COL, MP
' Commanding
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DEPARTMENT OF THE ARMY
Headquarters, 88" Military Police Brigade
Victory Base, Iraq, APO AE 09342
S: 12 November 2004

AFVP (27) 9 November 2004

MEMORANDUM FOR Private First Class James E. Combs, i}
SUBJECT: Article 32(b} Investigation
1. On 17 November 2004, at 1000 hours, in the 759" Military Police Battalion

Classroom, located at Camp Cuervo, ! will conduct an investigation pursuant to Article
32(b), UCMJ, to investigate the facts and circumstances concerning a charge preferred

. against you by CPT Jason L. Marquiss. The required uniform for the hearing will be

DCU's. The charges against you are found on the DD Form 458 Charge Sheet that is
included as an enclosure to this memorandum.

2. You have the right to be present during the entire investigation. Additionally, you
have the right to be represented at all times during the investigation by legally qualified
counsel. Counsel may be a civilian lawyer of your choice, provided at no expense to
the United States; a qualified military lawyer of your selection, if reasonably available; or
a quatified military counsel detailed by the Trial Defense Service. There is no cost to
you for military counsel. You also have the right to waive representation by counsel.
Send your decision to me by 12 November 2004.

3. The names of witnesses known to me, who will be asked to testify at the hearing are:
a. SPC Wade E. Cook :
b. SGT Levi B. Duran '
¢. SFC Kenneth . Pryor, ||

4, As investigating officer, 1 will try to arrange for the appearance of any witnesses that -
you want to testify at the hearing. Send names and addresses of such witnesses to me
by 12 November 2004. If, at a later time, you identify additional witnesses, inform me of
their names and addresses. '
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AFVP :
SUBJECT: Article 32(b) Investigation

5. You may contact me by writin? to: MAJ Margaret L. Compton, Headquarters and’
Headquarters Detachment, 231* Military Police Battalion, Camp Falcon, lrag, APO AE
08310. You may also contact SSG Monica Carlile at Headquarters, 759 Military Police
Battalion, APO AE 09342, DNVT 242-4339.

mmﬂm&aﬁ
MARGARET L. COMPTO

MAJ, MP
Investigating Officer
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REPLY TO : BAGHDAD FIELD- OFFICE
ATTENTION OF: CAMP VICTORY, IRAQ
_APO AE 09342

£

' FICI-JA-BFO - E 12 Now 04

MEMORANDUM FOR MAJ Margaret L. Compton, Article 32 Investigating Officer

SUBIECT: Article 32(b) Investigation Delay Request -- PFC James Combs, _ . __ ___
272nd MP Company, 759th MP BN, 89th MP BDE, Ca.m_p. Cuervo, Irag APO-AE 09390

1. The Defense requests §F1 delay in the Article 32 investigation from 17 Nov 04 until 1 Dec 04.
i : :

2. The Accused is charged with an offense carrying a maximum punishment of 10 years. The

 reason for the delay is to allow the Defense adequate time to prepare for the hearing and to avoid
manifest injustice. An unprepared counsel at an Article 32 hearing is tantamount to no counse} at
all, and to that extent, it denies an accused his right to effective assistance of counsel.

3. The instant case involves numerous witnésses, language barriers, and complicated scientific,

- forensic, and ballistic is_sueé that require substantia] research and expert assistance. Please find
enclosed with this memorandum the Defense’s request for that the Convening Authority appoint
an investigator to the Defense Tearn. Additionally, the Defense intends to request that the
Convening Authority appoint several other experts prior to the Article 32 hearing. Finally, due to
logistical, geographical, and other supervisory duties as Senior Defense Counsel, the Defense is
not prepared to move forward with the Article 32 Hearing. ' '

4. The Defense will be cfedited with the delay.
i

5. POC is the undersigned at 822-2866,

_ HORIGINAL SIGNED//
encl . DAVID T. SCOTT

as o - CPT, JA
: Defense Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE
REPLY TO BAGHDAD FIELD OFFICE
ATTENTION OF: CAMP VICTORY, IRAQ
APO AE 09342

FICI-JA-BFO ' 28 Nov 04

MEMORANDUM FOR MAJ Margaret L. Compton, Article 32 Investigating Officer

SUBJECT: Additional (second) Article 32(b) Investigation Delay Request -- PFC James
Combs, ~... .. __. ,272nd MP Company, 759th MP BN, 89th MP BDE, Camp Cuervo, Iraq
APO AE 09390

1. The Defense respectfully requests a delay in the Article 32 investigation from 2 Dec 04 until
16 Dec 04. '

2. The Accused, with the assistance of his family, is currently engaged in obtaining civilian
Defense Counsel. Granting this request will allow the accused a reasonable opportunity to
finalize any civilian representation requirements and to avoid manifest injustice. A reasonable
request for delay by the accused should be granted (DA PAM 27-27, para. 2-1d).

3. Additionally, the Defense is not prepared for the Article 32. We have not yet had time to
review all relevant and necessary evidence. On 26 November 2004, the Defense was notified by
CID Special Agent Irene Cintron that the Iragi Police had conducted an investigation of this
incident. The Defense has not had the opportunity to review any/all Iraqi Police investigation
materials for U.S. v. Brady material, nor the time to interview Iraqi Police Investigators for same.
An unprepared Counsel at an Article 32 hearing is tantamount to no counsel at all, and to that
extent, it denies an accused his right to effective assistance of counsel.

4. For all the reasons listed above, the Defense respebtfully requests that you grant a second 14-
day delay. The Defense will be credited with the delay.

5. Thank you for your consideration in this matter. POC is the undersigned at 822-2866.

/HORIGINAL SIGNED//
DAVID T. SCOTT
CPT,JA
Defense Counsel
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DEPARTMENT OF THE ARMY
Headquarters, 89™ Military Police Brigade
Victory Base, lraq, APO AF 09310

AFVP-10 (27} : 13 November 2004

MEMORANDUM FOR Private First Class James E. Combs; IlI, 272" Military Police
Company, 759" Military Police Battalion, APO AE 09342

SUBJECT: Defense Request for Delay

1. On 12 November 2004, CPT David T. Scott, requested a 14 day delay in the Article
32 proceedings to conduct a thorough investigation on behalf of the accused and to
request an expert investigator. It is my belief that this is a reasonable request and 1 will
grant the delay until 1 December 2004.

Morguuat & Complon_
MARGARET L. COMPTON

MAJ, MP
Investigating Officer

CF:

Defense Counsel
Government Counsel
Legal Advisor
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DEPARTMENT OF THE ARMY
Headquarters, 89th Military Police Brigade
Victory Base, Iraq
APO AE 09342

AFVP-CO i
01DEC Ziis

MEMORANDUM FOR Defense Counsel for United States v. Private First Class James
Edward Combs lll, 272d Military Police Company, 759th Military Police Battalion, 8Sth

Military Police Brigade, lii Corps, Victory Base, irag, APO AE 09342-1400

SUBJECT: Defense Request for Delay.

1. Applicable Law: Rules for Courts-Martial 405(c)(2)(C) and 707(b).

2. On 20 October 2004, the unit commander, CPT Jason Marquiss preferred charges
against the accused. On 1 November 2004, | directed MAJ Margaret Compton to
conduct an Article 32 investigation. On 13 November 2004, MAJ Compton granied a
delay in the proceedings from 17 November 2004 until 1 December 2004.

3. On 28 November 2004, PFC Combs’ defense counsel, CPT Scott, submitted another
delay request based on the accused's request for a reasonable amount of time to obtain
civilian counsel. CPT Scott requested a delay until 16 December 2004. Due to the 89th
Military Police Brigade's transfer of authority with the 42nd Military Police Brigade on 11
December 2004, | am only able to grant the delay until 11 December 2004.

4. | grant a delay in the proceedings from 2 December 2004 until 11 December 2004 to
give the accused reasonable time to obtain and have the civilian counsel present for the
Article 32 investigation. | am forwarding your request for delay to COL Richard
Swengross, 42nd Military Police Brigade Commander.

5. POC is Captain Sheppard at VOIP 242-0256.

CF: ‘DAVID D. FEHILLIPSE éi >

Trial Counse! COoL, MP
Defense Counsel Commanding
Accused :

Article 32 Officer

2226




i :
b

DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERWCE

BAGHDAD FIELD OFFICE
ATTENTION OF: CAMP VICTORY, IRAQ
APQ AE 09342
FICI-JA-BFO 13 Dec 04

MEMORANDUM FOR Investigating Officer, MAJ Margaret Compton, Headquarters and
Headquarters Detachment, 231% Military Police Battalion, 89'™ Military Police Brigade, APO AE
09342

SUBIJECT: Pretrial Investigation Witness and Evidence Request -- United States v. PFC James
Combs, - -, 272nd MP Company, 759th MP BN, 89th MP BDE, Il Corps, Camp
Victory, Iraq

1. IAW Article 32, Uniform Code of Military Justice (UCMJ ) and Rule for Court-Martial (RCM)
405(g)(1), the Defense in the above case requests the following witnesses be present at the
pretrial investigation:

a. Special Agent Bryan Dugger, 38" Military Police Detachment, 22d Military Police
Battalion, APO AE 09342. Relevance: SA Dugger was a CID Special Agent (SA) on this case.
SA Dugger took several statements from witnesses different that those taken by SA Cintron
listed below. SA Dugger will testify regarding the nature and quality of the criminal
investigation and statements made by Government witnesses that may tend to corroborate and/or
impeach their testimony and may also lead to further discoverable evidence.

b. Special Agent Irene Cintron, 3 gt Military Police Detachment, 22d Military Police
Battalion, APO AE 09342. Relevance: SA Cintron was a CID special agent on this case. SA
Cintron took several statements of witnesses different than those taken by SA Dugger. SA
Cintron will testify regarding the nature and quality of the criminal investigation and statements
made by Government witnesses that may tend to corroborate and/or impeach their testimony and
may also lead to further discoverable evidence. '

¢. SSG Connie G. Julian, 2nd Squad, 2d Platoon, 272nd Military Police Company, Camp
Cuervo, Iraq. Relevance: SSG Julian has known the accused since October 2003 and been his
squad leader since July of 2004, SSG Julian will testify as to the specific threat levels and
circumstances regarding IP#10. SSG Julian will also testify regarding her personal directives to
the accused regarding “scanning” with a weapon and other weapons safety and ROE measures.

d. SGT Darrell Hall, 3d Squad, 2nd Platoon, 272nd Military Police Company, Camp Cuervo,
Irag. Relevance: SGT Hall has known the accused for 1 ' years and has served as his squad
leader. SGT Hall will testify that the Accused is a good duty performer. SGT Hall will also
testify as to the permissibility of “scanning” with an assigned weapon while on duty in a guard
tower. SGT Hall will testify regarding any/all instructions to the accused regarding ROE,
weapons handling, and/or scanning. |

e. SSG Stephen McQuerry, 2nd Platoon, 272nd Military Police Company, Camp Cuervo, Iraq.
Relevance: SSG McQuerry has known the accused since he arrived in the 272nd Military Police
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SUBJECT: Pretrial Investigation Witness and Evidence Request -- United States v. PFC James
Combs. _-272nd MP Company, 759th MP BN, 89th MP BDE, Il Corps, Camp
Victory, Iraq

Company. SSG McQuerry will testify that he has had ample opportunity to observe the accused
and has formed opinions as to good duty performance and excellent rehabilitative potential.
Additionally, SSG McQuerry will testify as to ROE training, weapons safety standards, and the
permissibility of “scanning” with an individual weapon while in the guard tower.

f. CPT Jason Marquiss, Commander, 272nd Military Police Company, Camp Cuervo, Iraq.
Relevance: CPT Marquiss is the accused’s commander. CPT Marquiss was in charge of the
unit at the time of the alleged incident. CPT Marquiss will testify as to his knowledge of the
investigation(s) and the accused’s participation therein. CPT Marquiss will also testify as to
payment(s) made to Iraqi citizens regarding this case.

g. SGT Robert D. M. Everly, 1st Squad, 1st Platoon, 272nd Military Police Company, Camp
Cuervo, Iraq. Relevance: Immediately after the alleged negligent discharge, SGT Everly was
ordered to convoy to local hospitals to find the alleged victim in this case. SGT Everly will
provide evidence regarding his search for the alleged victim. This testimony will corroborate
and/or impeach the testimony of other Government witnesses.

j. SPC Pepple, 272nd Military Police Company, Camp Cuervo, Iragq. Relevance: SPC Pepple
participated in convoy(s) to the Neurological Hospital that the alleged victim was treated in.
SPC Pepple will testify as to the general nature of the hospital and the layout of the ER and
treatment rooms. This testimony will corroborate and/or impeach the testimony of other
Government witnesses.

k. The Defense incorporates the Government and Investigating Officer witness list by
reference.

2. TAW Axticle 32, Uniform Code of Military Justice (UCM]J) and Rule for Court-Martial
(RCM) 405(g)(2), the Defense in the above case requests the following evidence be present at the
pretrial investigation:

a. Any and all physical evidence, including but not limited to any evidence seized by law
enforcement personnel at or near IP#10, relating to this case in the custody or control of military
or civilian law enforcement or any other Government agency.

b. Any and all documentary evidence, including but not limited to laboratory result reports,
relating to this case in the custody or control of military or civilian law enforcement or any other
Government agency.

c. The United States Army Criminal Investigation Command Criminal Investigation
Accreditation File (CIAF) for SA Bryan Dugger. The file is kept at Headquarters, USACIDC,
Fort Belvoir, VA. Additionally, all USACIDC inquiries or investigations conducted IAW CIDR
195-1 or RCM 303 done regarding allegations of misconduct by SA Dugger. The POC for the
files is the USACIDC Deputy SJA at DSN 312-656-0369, or Ms. Black at DSN 312-656-0353.
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SUBJECT: Pretrial Investigation Witness and Evidence Request -~ United States v, PFC James
Combs, ,272nd MP Company, 759th MP BN, 89th MP BDE, HI Corps, Camp
Victory, Iraq

The CIAF is relevant in that it may contain information impeaching SA Dugger’s testimony
regarding this case.

d. All other evidence and discovery materials requested previously by the Defense, and not yet
produced by the Government.

3. POC is the undersigned at 822-2866.

//ORIGINAL SIGNED//
DAVID T. SCOTT
CPT, JA
Defense Counsel
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DEPARTMENT OF THE ARMY
Headquarters, 42™ Military Palice Brigade
Baghdad, lrag APO AE 09342

REPLY TO
ATTENTION OF:

13 DEC 7G84
AFZF-JA

MEMORANDUM FOR Major Margaret L. Compton, Investigating Officer
SUBJECT: Aricle 32 Investigation-Private First Class James Edward Combs, 1ll, 272nd Military Police
Company, 759th Military Police Battalion, 42nd Military Police Brigade, Camp Rasdimayah, Iraq APO
AE 09390 ' '
| 1. Purpose. To request the presence of witnesses for the above Art, 32 investigation.
2. References: |
a. Article 32, Uniform Code of Miltary Justice
b. Rules for Courts-Martial (R.C.M.) 405, Pretrial Investigation
3. The Govemment requests the presencé of the followihgwitnesses:
a. Speéial Agent Brian Dugger, DNVT.55'1-9413 ‘
b. Sergeant Levf B. Duran, 272nd MP Co.

4. The Government objects to the presence of the folibwing witnesses under R.C.M. 405g(1)(A), ‘any
witnesses testimony who is relevant and not cumulative shall be produced’: ' S

a. Specialist Cook: not relevant

b. Sergeant First Class Pryof: not relevant
c. Special Agent Cintron: cumdlétive, not reasonably available because she is located C_ONUS‘. '
d. Mr. Jalil Abbas Ali: not relevant .
e. Master Saef .Mezher 'AI Zubide: not relevant
f. Mr. Muzher Mohammed: not relevant |

5. The governmerit will not present the following items of evidence because they are located at the
United States Army Criminal Investigation Laboratory in Forest Park Georgia:

a. Rifle M-4, Serial No. W053730
b. Magazine, 5.56 mm, 30 round size

¢. Casing, brass for 5.56 mm round
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AFZF-JA S : . '
SUBJECT: Article 32 Investigation-Private First Class James Edward Combs, [il, 272nd Military Police Company,
759th Military Police Battalion, 42nd Military Police Brigade, Camp Rasdimayah, Iraq APQO AE 009380

6. POC for this memorandum is the undersigned at DNVT 242-0256.

HRISTOPHER L. PAWLOSKI

CPT, JA
Trial Counsel
CF:
Defense Counsel
| egal Advisor
2
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DEPARTMENT OF THE ARMY
Headquarters, 42™ Military Police Brigade
Victory Base, Irag, APO AE 09342

AFZF-10 (27) 13 December 2004

MEMORANDUM FOR Private First Class James E. Combs, 1li
SUBJECT: Ruling on Government Witness List
1. On 13 December 2004, | received the Government's witness list. The Government
requested the presence of the following witnesses:

a. Special Agent Brian Dugger, DNVT 551-9413

b. Sergeant Levi B. Duran, 272™ MP CO
2. The Government also objected to the presence of the following witnesses under
R.C.M. 405g(1)(A), ‘any witnesses testimony who is relevant and not cumulative shall
be produced’:

a. Specialist Cook: not relevant

b. Sergeant First Class Pryor. not relevant

c. Special Agent Cinfron: cumulative, not reasonably available because she is
located CONUS.

d. Mr. Jalil Abbas Ali: not relevant
e. Master Saef Mezher Al Zubide: not relevant
. Mr. Muzher Mohammed: not relevant

3. | agree with the non-relevance of all the above witnesses, except Specialist Cook.
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SUBJECT: Ruling on Government Witness List

5. You may contact me by writin9 to: MAJ Margaret L. Compton, Headquarters and
Headquarters Detachment, 231% Military Police Battalion, Camp Falcon, Iraq, APO AE
09310. You may also contact SSG Monica Carlile at Headquarters, 759" Military Police
Battalion, APO AE 09342, DNVT 242-4339.

{Original Signed/
MARGARET L. COMPTON
MAJ, MP

Investigating Officer

CF:

Defense Counsel
Government Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE, REGION V
FORT LEWIS FIELD OFFICE
FORT LEWIS, WASHINGTON 98433-8500

AFZE-JA-TDS 17 December 2004

MEMORANDUM FOR CPT Cullen Sheppard, Trial Counsel, 89" Military Police Brigade, Camp
Victory, Iraq .

SUBJECT: Pretrial Investigation Evidence Request -- United States v. PFC James Combs

1. IAW Article 32, Uniform Code of Military Justice (UCMY) and Rule for Court-Martial (RCM)
405, the Accused, by and through his detailed defense attorneys, hereby requests that the
Government produce for the use, inspection and copying by his defense counsel the following:

a. All papers which accompanied the charges at preferral, specifically to include, but not
limited to: the charge sheet, all allied papers, transmittal documents accompanying the charges
from one headquarters to another, all law enforcement reports whether prepared by military or
civilian law enforcement personnel, all laboratory reports, copies of all requests for laboratory
reports not yet completed or where the request has been withdrawn, statements of the accused or
witnesses, convening orders and the written advice, pretrial advice, or guidance given by any
judge advocate to the convening authority or any intermediate commander during the preferral
process. :

b. Any books, papers, documents, photographs, videotapes or copies or portions thereof and
the opportunity to view tangible objects, buildings, or places which are in the possession, custody,
or control of military authorities, and which are material to the preparation of the defense and
intended for use by trial counsel as evidence in the prosecution case in chief, or were obtained
from or belong to the accused. Specifically, any tangible material evidence seized or collected at
the crime scene, such as expended ammunition casings, bullets, or bullet fragments.

¢. Any results or reports of physical or mental examinations, autopsies, and of scientific tests
or experiments, or copies thereof, which are within the possession, custody, or control of military
authorities at all levels, the existence of which is known, or by the exercise of due diligence may
become known, to the trial counsel, and which are material to the preparation of the defense or
are intended for use by the trial counsel as evidence in the prosecution case in chief at trial.
Specifically, all information regarding the testing, examination, or other experimentation on PFC
Combs’ weapon, ammunition, magazine, or any spent casings by USACIL, or other government
agency. Additionally, immediate production of the exact type, caliber, and lot number of the
ammunition taken into evidence from PFC Combs, to include any ammunition casing(s) found at
P Station #10 or at the crime scene. Finally, access to such said evidence by the Defense.

'd. All information in the Government’s possession regarding the payment of any monies to
the afleged victim’s family as a result of her injuries or death. Additionally, the Defense requests
the identity and contact information of all U.S. Military, contractor, or Iragi personnel that were
involved in any payments.
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e. All Platoon, Company, and Battalion Standard Operating Procedures for combat or peace-
keeping operations in theatre, to include guard and security operations.

f The Program of Instruction (POI) used by the 272 MP CO to train Iragi Police Recruits
and monitor/manage/train IP Stations.

g. AllROE, POI, and/or other training materials regarding use of force, guard duty, security
operations, convoy operations, weapons handling, weapons safety used to train members of the
272 MP CO for deployment to OIF II. All ROE, POY, and/or other training materials regarding
use of force, guard duty, security operatlons convoy operations, weapons handling, weapons
safety used to train members of the 272 MP CO since arrival in Iragq.

h. Access to inspect and to obtain a photocopy of any/all Iragi agency investigative files, o
include all case notes, interim, final, and supplemental reports, photographs, slides, videotapes,
diagrams, sketches, drawings, electronic recordings, handwritten notes, interview worksheets, and
any other information in Iraqi agency files associated with this case.

i. Any information regarding the handling of the victim’s body and the location of the victim's
remains, including the names of the agencies and individuals who transported the victim and
examined the victim’s body.

j. All documentation and investigative'inaterials related to other individuals who were
considered potential suspects at any point during the investigation.

k. All handwritten, typed, or recorded statements about the offenses that are in the possession
of the Government. This includes all statements of any person, not just the accused or potential
Government witness, taken by or given to any person or agency to inchude all civilian or military
law enforcement agencies, mspector general activities, AR 15-6 investigations, and ail formal or
informal commander inquiries. :

1. All statements made by witnesses relating to this case.

m. The names, addresses, and telephone numbers of all Tragi witnesses, including members of
the victim’s family. ' ' '

n. The contents of all statements, oral or written, made by the accused that are relevant to the
case, known to the trial counsel and within control of the armed forces, regardless of whether the
Government intends to use the statements at trial.

o. All affidavits supporting requests, which pertain to this case, whether or not granted, for
authorization to search and seize or apprehend. This request includes DA Forms 3745-R.

p. Notice of all evidence seized from the person or property of the accused or believed to be
owned by the accused.
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q. All evidence of a prior identification of the accused at a traditional line up, photo line up,
show up, voice identification or other identification process.

r. All exculpatory, extenuating, or mitigating evidence known, or, that with reasonable
diligence should be known, to the trial counsel which reasonably tends to negate the guilt of the
accused of any offense charged, reduce the guilt of the accused of an offense charged, or reduce
the punishment, R.C.M. 701(a)(6), Brady v. Maryland, 373 U.S. 83 (1963), U.S. v. Aqurs, 427
U.S. 97 (1976), U.S. v. Bagley, 473 U.S. 667 (1985), United States v. Simmons, 38 M.J. 376,
381 (C.MLA. 1993), United States v. Kingzer, 39 M.J. 559 (A.CM.R. 1994). This includes, butis
not limited to, any statements made at any time during the course of the investigation, including
oral statements, during interviews with the trial counsel, regarding PFC Combs’ character and
duty performance. : :

2. The Defense acknowledges that certain of these requests may have been partially complied
with prior to the motion. Those matters previously provided need not be duplicated. The defense
reserves the right to make additional and continuing discovery requests.

3. Request that the government notify the Defense in writing as to each and every
demand by COB 26 November 2004.

4. Request that the government inform the Defense, in writing, if it does not intend to
comply with any portion of this request.

5. A copy of this has been provided the Article 32 investigating officer.
6. Tt is understood that this is a continuing request.

7. POC is the undersigned at 822-2866.

{/ORIGINAL SIGNED//
DAVID T. SCOTT
CPT, JA
Defense Counsel

Ct:

MAJ Compton, 10
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UNITED STATES

RESPONSE TO DEFENSE
PRETRIAL INVESTIGATION EVIDENCE
REQUEST

V.

COMBS, James E.

PFC, U.S. Army, .__ _ .

272d Military Police Company, 759th
‘Military Police Battalion, 89th Military
Police Brigade, !l Corps, Camp Cuervo,
irag

19 November 2004

1. 1AW Article 32, Uniform Code of Military Justice (JCMJ) and Rule for Court-Martial
(RCM) 405, the Accused, by and through his detailed defense attorneys, hereby
requests that the Government produce for the use, inspection and copying by his
defense counsel the following:

a. All papers which accompanied the charges at preferral, specifically to include, but
not limited to: the charge sheet, all allied papers, transmittal documents accompanying
the charges from one headquarters to another, all law enforcement reports whether
prepared by military or civilian law enforcement personnel, all laboratory reports, copies
of all requests for laboratory reports not yet completed or where the request has been
withdrawn, statements of the accused or witnesses, convening orders and the written
advice, pretrial advice, or guidance given by any judge advocate to the convening
authority or any intermediate commander during the preferral process.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known lto the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

b. Any books, papers, documents, photographs, videotapes or copies or portions
thereof and the opportunity to view tangible objects, buildings, or places which are in
the possession, cuStody, or contro! of military authorities, and which are material to the
preparation of the defense and intended for use by trial counsel as evidence in the
prosecution case in chief, or were obtained from or belong to the accused. Specifically,
any tangible material evidence seized or collected at the crime scene, such as
expended ammunition casings, bullets, or bullet fragments.

Response: To the extent this request complies with Article 32 UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known to the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.
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c. Any results or reports of physical or mental examinations, autopsies, and of
scientific tests or experiments, or copies thereof, which are within the possession,
custody, or control of military authorities at all levels, the existence of which is known, or
by the exercise of due diligence may become known, to the trial counsel, and which are
material to the preparation of the defense or are intended for use by the trial counsel as
evidence in the prosecution case in chief at trial. Specifically, all information regarding
the testing, examination, or other experimentation on PFC Combs’ weapon,
ammunition, magazine, or any spent casings by USACIL, or other government agency.
Additionally, immediate production of the exact type, caliber, and lot number of the
ammunition taken into evidence from PFC Combs, to include any ammunition casing(s)
found at IP Station #10 or at the crime scene. Finally, access to such said evidence by
the Defense.

Response: To the extent this request complies with Article 32, UCMJ and R. C.M 405,
this information has already been provided, is in the control of the defense, or wifl be
provided as soon as it becomes known to the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

d. All information in the Government’s possession regarding the payment of any
monies to the alleged victim’s family as a result of her injuries or death. Additionally,
the Defense requests the identity and contact information of all U.S. Military, contractor,
or Iraqi personnel that were involved in any payments.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known to the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

e. All Platoon, Company, and Battalion Standard Operating Procedures for combat
" or peace-keeping operations in theatre, to include guard and security operations.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known to the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

f. The Program of Instruction (POI) used by the 272" MP CO to train Iraqi Police
Recruits and monitor/manageftrain 1P Stations.

Response: To the extent this request complies with Article 32, UCMJ and R. C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known to the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

2
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g. All ROE, POI, and/or other training materials regarding use of force, guard duty,
security operations, convoy operations, weapons handling, weapons safety used to
train members of the 272" MP CO for deployment to OIF Il. All ROE, POI, and/or other
training materials regarding use of force, guard duty, security operations, convoy
operations, weapons handiing, weapons safety used to train members of the 272™ MP
CO since arrival in iraq.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the controf of the defense, or will be
provided as soon as it becomes known fo the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

h. Access to inspect and to obtain a photocopy of any/all Iraqi agency investigative
files, to include all case notes, interim, final, and supplemental reports, photographs,
slides, videotapes, diagrams, sketches, drawings, electronic recordings, handwritten
notes, interview worksheets, and any other information in fraqi agency files associated
with this case.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known to the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

i. Any information regarding the handling of the victim's body and the location of the
victim’s remains, including the names of the agencies and individuals who transported
the victim and examined the victim’s body.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be .
provided as soon as it becomes known fo the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

j. All documentation and investigative materials related to other individuals who
were considered potential suspects at any point during the investigation.

Response: . To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known 1o the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

k. All handwritten, typed, or recorded statements about the offenses that are in the
possession of the Government. This includes all statements of any person, not just the
accused or potential Government witness, taken by or given to any person or agency to
include all civilian or military law enforcement agencies, inspector general activities, AR
15-6 investigations, and ali formal or informal commander inquiries.
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Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided prior to arraignment. To the extent this request does not comply with Article
32, UCMJ and R.C.M. 405, the request is denied.

. All statements made by witnesses relating to this case.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known fo the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

m. The names, addresses, and telephone numbers of all Iragi witnesses, including
members of the victim’s family.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known fo the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

n. The contents of all statements, oral or written, made by the accused that are
relevant to the case, known to the trial counse! and within control of the armed forces,
regardless of whether the Government intends to use the statements at trial.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known fo the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

o. All affidavits supporting requests, which pertain to this case, whether or not
granted, for authorization to search and seize or apprehend. This request includes DA
Forms 3745-R.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known to the trial counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

p. Notice of all evidence seized from the person or property of the accused or
believed to be owned by the accused.

‘Response: To the extent this request complies with Arficle 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
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provided before arraignment, if necessary. To the extent this request does not comply
with Article 32, UCMJ and R.C.M. 405, the request is denied.

g. All evidence of a prior identif cation of the accused at a fraditional line up, photo
tine up, show up, voice tdentlﬂcatlon or other identification process.

Response: To the extent this request complies with Article 32, UCMJ and R.C.M 405,
this information has already been provided, is in the control of the defense, or will be
provided as soon as it becomes known to the triaf counsel. To the extent this request
does not comply with Article 32, UCMJ and R.C.M. 405, the request is denied.

r. All exculpatory, extenuating, or mitigating evidence known, or, that with
reasonable diligence should be known, to the trial counsel which reasonably tends to
negate the guilt of the accused of any offense charged, reduce the guilt of the accused

of an offense charged, or reduce the punishment. R.C.M. 701(a)(6), Brady v. Maryland, .

373 U.S. 83 (1963), U.S. v. Aqurs, 427 U.S. 97 (1976), U.S. v. Bagley, 473 U.S. 667
(1985), United States v. Simmons, 38 M.J. 376, 381 (C.M.A. 1993), United States v.
Kinzer, 39 M.J. 559 (A.C.M.R. 1994). This includes, but is not limited to, any
statements made at any time during the course of the investigation, including oral
statements, during interviews with the trial counsel, regarding PFC Combs’ character
and duty performance.

Response: To the extent this request complies with Arlicle 32, UCMJ, R.C.M 405, and
R.C.M 701(a)(6) this information has already been provided, is in the controf of the
defense, or will be provided as soon as it becomes known to the trial counsel. To the
extent this request does not comply with Article 32, UCMJ and R.C.M. 405, the request
is denied.

" Having complied with the defense "Pretrial Investigation Evidence Request,”
Government requests the following: _

Notice of alibi, if applicable;
Notice of lack of mental responsibility, if applicable;
Notice of innocent ingestion, if applicable;

Names and addresses of all witnesses whom the defense intends to call dunng the
Article 32 hearing;

Copies of all books, papers, documents, photographs, tangible objects, or portions
thereof that are in the possession, custody, or control of the defense and that the
defense intends to introduce as evidence by the defense at the Article 32 hearing;

Copies of any results or reports of physical or mental examinations and of scientific
tests or experiments made in connection with the particular case that are in the

2281




RESPONSE TO DIL‘ _NSE PRETRIAL INVESTIGATIOl  .IDENCE REQUEST
U.S.v. COMBS

possession, custody, or control of the defense and that the defense intends to introduce
as evidence in the defense case-in-chief at trial or that were prepared by a witness
whom the defense intends to call at trial when the results or reports relate to that
witness's testimony. '

Should the Defense require any additional assistance with the above, the request
should be made in writing .

CPT, JA
Trial Counsel

| certify that this Response to Defense “Pretrial Investigation Evidence Request’ was
served on the defense counsel via e-mail on 20 November 2004.

C.CULLENS P/@J

CPT, JA
Trial Counsel
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DEPARTMENT OF THE ARMY
UNITED STATES ARMY TRIAL DEFENSE SERVICE

BAGHBDAD FIELD OFFICE
:gé_:rrgu OF: CAMP VICTORY, IRAQ
APO AE 09342
FICI-JA-BFO 21 Dec 04

- MEMORANDUM FOR MAJ Margaret L. Compton, Article 32 Investigating Officer

Eind 16

SUBJECT: Article 32(b) Investigation Defense Objections List

1. A summary of Defense Objections at the December 18-19 Article 32 is as follows:

a. Objection: All statements by the accused should be suppressed due to violation of Article
32b, UCMI.

b. Objection: The Government did not lay any foundation for the admission of the
Accused’s statements.

c. Objection: A delay should be granted for the Government’s failure to make timely
discovery of several different items of documentary and physical evidence.

d. Objection: Neither SGT Dugger or SA Cintron should be allowed to testify due to their
lack of physical presence.

e. Objection: The telephonic testimony was insufficient to allow proper cross-examination
of SGT Dugger or SA Cintron.

f. Objection: The Arabic documents and the translated versions of the Arabic documents
(medical/autopsy records) offered by the government were inadmissible due to the failure to
provide any foundation for the documents.

g. Objection: The translated versions of the Arabic documents (medical/autopsy records)
offered by the government were inadmissible due to the failure to show that the translator had
been sworn before completing the translation.

h. Objection: The SGT Dugger and SA Cintron did not have a complete copy of the case file
in front of them to reference during cross-examination.

i. Objection: The Defense should be allowed to argue last at the closing of the Article 32
hearing. Defense was forced to go first.

2. The summary of Defense Objections in paragraph 1 is not intended to be a verbatim list of

objections. The Defense requests that the Reporter review the Article 32 tapes and provide a
complete list of the Defense objections to the 10.
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3. The Defense also requests a copy of the Article 32 tapes be provided to the Defense as soon as
possible. Defense intends to review the tapes before submitting a request for a verbatim, or
substantially verbatim, transcript.

4. POC is the undersigned at 822-2866.

//ORIGINAL SIGNED//
DAVID T. SCOTT
CPT, JA
Defense Counsel
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RlGr. » WARNING PROCEDURE/WAIVER CEK: SATE
For use of this form, see AR 180-30; the proponent agency is ODCSOPS

DATA REQUIRED BY THE PRIVACY ACT

AUTHORITY: Title 10, United States Code, Section 30121(g)
PRINCIPAL PURPOSE: To provide commanders and Jaw enforcement officials with means by which information may be accurately identified.
ROUTINE USES: Your Social Security Number is used as an additional/alternate means of identification to facilitate filing and retrieval,
PISCLOSURE: Disclosure of your Social Security NMumber is voluntary,
1. . LOCATION 2 pate SFC- 3. tme (s RN
Canp Cucave, Bacuons Teaa 22 sgp 04 1550
5. NAME fLast, First, Mi) 8. ORGANIZATION OR ADDRESS
Lompg, James €., TN 272 Hwirary Buce Comtant
6. SSN 7. GRADE/STATUS A’P
o AE 09390
E-3/AD

PART I - RIGHTS WAIVER/NON-WAIVER CERTIFICATE

Section A. Rights

The investigator whose name appears below told me that he/swe is with the United States Army
and wanted 1o question me about the following offensels) of which 1 am

suspected/accused: ART 92 - Deteliciien oF bd':“l
Be!’ore hefshe asked me any questions about the offensels), however, he/she made it clear to me that | have the following rights:

1:3Fde not have to answer any question or say anything.
ZQE nything | say or do can be used as evidence against rme in a criminal trial.
FifFor personnel subjecr othe UCM.J | have the right to 1alk privately to a lawyer before, during, and after questlonsng and to have a lawyer preseat with me
during questioning. This lawyer can be 2 civilian lawyer 1 arrange for at no expense to the Government or 3 military lawyer detailed for me at no expense 1o me,
or both. )
-or-
(For civilians not subject to the UCMJ) 1 have the right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with
me during guestioning. | understand that this lawyer can be one that | arrange for at my own expense, of if | cannot afford a lawyer and want one, a lawyer
Kw“ be appointed for me before any questioning begins.
4> If | am now willing to discuss the offerise{s) under investigation, with or without a lawyer present, | have a right to stop answering questions at any time, 0

speak privately with a lawyer before answering further, even if | sign the waiver below.

5. COMMENTS {Continue on reverse sidel

| Secticn B. Waiver

| understand my rights as stated above. | am now willing 10 discuss the offense(s) under investigation and make a statement without talking to a lawyer first and without
having a lawyer present with me.

WITNESSES (/f available) TURE OF INTERVIEWEE
1a. NAME (Type or Frint} £
' /]

b. ORGANIZATION OR ADDRESS AND PHONE 4, SIGNATURE OF INVESTIGATOR

WB"/

2a. NAME (Type or Print) TYPED NAME OF INVESTIGATOR §._.,:

T FErIr, Aleteins B

b. ORGANIZATION OR ADDRESS AND PHONE 6. ORGANIZATION OF INVESTIGATO);{.

.2—72’"'0 M{u'rm‘f Puuz' C}OM.&&NV
At AE 01390

Section C. Non-waiver

1. 1 do not want to give up my fights

O 1 want atawyer [0 1 do not want 10 be questioned or say anything

2. SIGNATURE OF INTERVIEWEE

ATTACH THIS WAIVER CERTIFICATE TO ANY SWORN STATEMENT /DA FORM 2823 SUBSEQUENTLY EXECUTED BY THE SUSPECT/ACCUSED

USAPA 2.01

DA FORM 3881, NOV 88 EDITION FPIRVp4 1S OBSOLETE

Pe Gehib-C
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SWORN STATEMENT
For use of this form, see AR 190-46; the proponent agency is ODCSOFPS

PRIVACY ACT STATEMENT
2951 E.0. 9387 dated November 22, 1943 (SSN/.

AUTHORITY: Title 10 USC Section 301; Title USC Section
PRINCIPAL PURPOSE:  To provide comemanders and law enforcement officials with means by which information may be accuraiely
ROUTINE USES: Your social security number is used as an additional/alternate means of identification to facilitate filing and retrieval.
DISCLOSURE: Disclosure of your social security number is voluntary.
1. LOCATION 5 DATE (YYYYMMDDDIEAE, TIME O = 4. FILE NUMBER
Came Lyceve, Brunosny, Lot 20040922 /625
5 LAST NAME, FIRST NAME, MIDDLE NAME —_— 6. S5N 7. GRADE/STATUS
5 Sames Eduwerd AN E->/AD

8. ORGANIZATJON OR AQDRESS

277 MY (o
g, ) F—
‘. 1, 3’{77}%5 g éOMbS ,LLL , WANT TO MAKE THE FOLLOWING STATEMENT UNDER QATH:
On Seph 27,2004 pronnd YEHO-VHE OFC Corlon woob &ihing

h ) g
" o ‘\’D‘u:’&r C,}r e\'a\\on \2. &\, Ne Xct\mg WDe LOCrE ooouy Ao fL\cc\ux

‘?\&\'l‘b/) \D o oF Yo {3\1}? ven H. @\f\on%o\cu}c,n\a\ C&\bcﬁarﬁef m
1550e> M-\, n (M? o of Yo X, Vs Las Lo §ecomd

oMey 0

of Whree S Yo \,'v;?\ on Yhe dcde @\te,‘}:nﬂj L6 O%‘“‘*"x
‘gz \(Dn A&CL Jf\‘lﬁ\ﬂ \5\5 n-\'mu\té C\\’ b\_&\‘lun \O e ‘_S‘_ 5\f\0\8-‘ 4 Dw

LN € oN\el north &% N 647, on Mg reed 6 ML
o bfx’ ,ka La:‘\‘\‘%‘ Yoss ‘I\“\F‘%; 'bk‘i\” *z\c,liﬁme or )i\ia secrdent N Xp
Tk Goas 1n Nhe kower LA me Nk Yo Do My oot ‘\'\n;"‘}':l‘ ve2
[Q2CN A6 e VB windes o fler tne \ebE Nk Yhe accdent ocgura)
J__ LS6-5 \DO\C‘M;’ orownd Mo, oltas o& Q\(@ ¥k M‘é’ e noY Péfal\*\n;
ci'?\'}' é}f o\ma,ont/ oshen ;-Lééf*‘v \oeVWine Jown X< “\\&%‘_} Ha A

cop\ oo 0% MacY My medd }DS- Ve up\?- o8 en Yo
ge\b ? : € ,_\_ \pgﬂmre '&(\,‘Q"ﬂﬁtcj\b‘eﬂ\' *\4‘;\\, M;i @cﬁfsn oS o

3

\osere '
S} t ;ﬂn;\.: &M(aa HI Y(nes> M-& \,:)c,arJon Gend O&g- Lnb\ &UEFHQ‘\,‘MB
bi:;\'k \D\kn\(. gor O ";rQ,Lc«l.}i ’E W% gfbw\ 1;\/\:5-:» & bg—
. N eed Couv\dn Weof &n N
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{Signature of Person Making Statement)
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il 22

ORGANIZATION OR ADDRESS {Sinature of Pérson Administering Oath)

NT Pevir, Miesgeas £
{Typed Name of Person Administering Oath)

AR B3¢, yeMd

ORGANIZATION OR ADDRESS 7 {Authority To Administer Oaths)

;iNiTlALS OF PERSON MAKING STATEMENT
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DESCRIBED AS FOLLOWS HAVE BEEN REMOVED ‘FROM THIS COPY OF
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Criminal Investigation Report

Contents cannot be released outside the Department of the Army
without the approval of the Commander, United States Army
Criminal Investigation Command, Fort Belvoir, VA.
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i Form 100 VOUCHER NO.
Reviced Detober 1987 PUBLIC VOUCHER FOR PURCHASES AND
Dagariment of ke Trexsuy
:nr:_!;lmo SERVICES OTHER THAN PERSONAL
11.5. DEPARTMENT, BUREAL, OR ESTABLISHMENT AND LOTATION DATE VOUCRERPREPARERD SCHEDALE NO.
DEPARTMENT OFETHCI)?. ARL:{-Y 12 OCTOBER 2004
HOQ 39TH BRIGADE COMBAT TEAM
OFFICE OF THE STAFF JUDGE ADVOCATE CONTRACT HUMSER 40 DATE i Finance Command
APO AE 09378 DSSN 8551
REQUISITION NUMBER AND DATE APD AE 09366
I—ELAIM #39BCT-521 j
PAYEE'S
RAME JALIL ABASS DATE INVOICE RECEIVED
AND BAGHDAD, IRAQ
ADORESS ) DISCOUNT TERMS
L _ ]
PAYEE'S ACGOUNT HUMEER
SHIPPED FROM o WEIBHT GOVERNMENT Bt NEMBER
NUHBER DATE OF RRTICLES DR SERVICES DuAN UNTT PRICE AKIUNT
AND CRTE DELIVERY {Eater deserpriog e gt of cntract o Frdal gl
OF ORER QR SERVICE ebecle axi ot naetion deced ersisen) i tosT PER i)
Tn ful} settlement of the amount allowed by the 3,500.00
Secretary of the Army, or any afficer duly
designated for such purposes under authority
of 31 U.5.C. 3721 and AR 27-20, Chapter 10
upon the claim of the above named <laimant for
property damage, Jost. destroyed, captared, or
abandoned in service.
e confensstin shecits] f nocmaaryd \Peyee must NOT use the syace below} TOTAL 3,300.00
PAYMENT: APPROVED FCR EXCHANGE RATE LFFERENCES
3 paovisioaL .3 ~$1.00
B compiere BY 2
ImEI SFC ARLIN R. TERRELL, JR - —
[ maan veified; comert fof \ 3,500.00 )
O rrocress TITE ISipnatue or nitiafst - —
O aovae 3gTH BCT FOREIGN CLAIMS PAY AGENT ART. m
Pursuant o aulhariiy vested in me, { ceriify fhat Uy /ﬁm
120CT 04 CHARLES 1. CARTER, CPT, JA, CLAIMS OFFICER
ate} f artifping Difices) 2 Titlel
4 AGTOUNTING CLASSIFICA TiON
315020 22-0207 P436099.22-4200 VIRQ F9206 899995 APC 9609
THECK NUMBER ON ACCOUNT OF LS. TREASURY CHECK NUMBER ON fhioe of Bk
£ foam DATE PAYEE ? c/@%
L 3,500.00 12 0CT 04 W
; n— e P —— —_—
'I{lufa.it\tlumilr iy 1o Eppeove ane combingl ¥ pereen, pre ul-n_ 2 pthenvise The g lfiear WAl sign i 1he 3pie provised, geer
i 'ﬂiﬂ'l’iﬂ'ﬁ.m.«mmd.mm canporstion, the et ol he parcon witing U KGR or CarpE e, 1t wel ks thi capaciy i whict e igns- T
muti appew. ot eaample Jobn Dot Gomparr. por Jobv Sl Secretary,” o “Somazueer,” 43 the A map be
e I I od o 31 loom fird Asi D[SIUSL?!IN:'IF;Z‘JIISI‘P:TEMHHM' Tha inkt i i Ao et the paricatar - e
Eudhm\slnhp&rﬁ:’ﬂ nih Ihis¥r ion wil i 1. "‘N: S g 2 ' USAPA VGO
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3978 BRIGADE COMBAT TEAM
OFFICE OF THE BRIGADE STAFF JUDGE ADVOCATE

SETTLEMENT AGREEMENT

CLAIM No.: 38BCT-521

I, JALIL ABBAS, of BAGDHAD IRAQ, hereby agree {o acoept the sum of $3,500.00
U.S. dollars as payment in full satisfaction and final setfleroent of any and all claims
against the United States of America, its commissioned and noncommissioned officers,
agents, and employees which have been asseried or which may be asserted ardsing from
the incident occurring on or about the 22™ day of September, 2004 at Baghdad, involving
U.S. Forces. The harm incurred was the loss of your wife.

In consideration thereof, I hereby release and forever discharge the United States of
Arnerica, including its officers, agents, and employees from all Jiability, claims and
demands of whatsoever nature arising from the said incident. This release / seftlement
specifically includes all current or potential claims inclugding attomey fees, if any, arising
from or related to property damage, injury, and/or death resulting from this incident.

It is understood that the amount tendered is accepted as ful} satisfaction and final
statements and that the award is made pursuant to the Foreign Claims Act, 10 U.sC.
2734, and is not to be construed as an admission of lisbility on the part of, but as a release
of, the United States of America, its officers, agents and employees.

Claimant
Name; JALIL ABBAS

Address: BAGHDAD, IRAQ ; Z

ik, Tas) ad C-3133

.!sbbgnnf dH!ﬁ a TN, 2 ”ﬂ 5 ggﬁ
2’ ess Si wre and 1.D. Number - INTERPRETER
%ﬁum/w I Cpr A'f:&_ C&Y’?'KE(/LV(FU(/,

/Wimess Signaturé 72( 1.D. Number - SOLDIER
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DEPARTMENT OF THE ARMY
HEADQUARTERS, 39TH BRIGADE COMBAT TEAM
OFFICE OF THE STAFF JUDGE ADYGCATE

-
CAMP TAJl IRAQ ‘;“msgg.g;_g“—"
APO AE 09378 it
WOQNUAA-JA 18 October 2004
MEMORANDUM FOR RECORD

SUBJECT: Forcign Ciaim action for JALIL ABASS Claim #39BCT- 521

1. Facts- Claimant states that he was shot and injured by U.5. Forces on 10 October 2004. The claimant
presented proper documentation validating the claim for injuries occurred. The claimam requested  $3,500.00
for injurics sustained during this incident.

2. Opinion- Tn order to formi 2 basis for a claim under the FCA, it must be shown that the incident occurred
outside the United States, and that it was caused by noncombarant 2ciivities of the United Stares Armed

Forces or by the negligent or wrongful acts of military mermbers or civilian employees of the Armed Forces.

The claimant suffered injuries in this incident. The claimant was not &t fauH in this incident; therefore, the injuries
incurred were due 1o the negligence of US Forces. The evidence submitted by the claimant substantiates the injuries
suffered during this incident. :

3. Authority- The Foreign Claims Act (10 U.5.C. § 2734) as implemented by AR 27-20, Chapter 10.

4, Action-  Pay this foreign claim in e amount of $3,500.00.

CPT, 1A~
FOREIGN CLATMS COMMISSION
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TH3.c.(aa)

quences of the act or omission, or indifference to the
likelihood of death or great bodily harm. Examples
include throwing a live grenade toward another in
jest or flying an aircraft very low over one or more
persons to cause alarm.

(b) Knowledge. The accused must know that
death or great bodily harm was a probable conse-
quence of the inherently dangerous act. Such knowl-
edge may be proved by circumstantial evidence.

(5) During certain offenses.

(2) In general. The commission or attempted
commission of any of the offenses listed in Article
118(4) is likely fo result in homicide, and when an
unlawful killing occurs as a consequence of the per-
petration or attempted perpetration of one of these
offenses, the killing is murder. Under these circum-
stances it is not a defense that the killing was unin-
tended or accidental.

(b) Separate offenses. The perpetration or at-
tempted perpetration of the burglary, scdomy, rape,
robbery, or aggravated arson may be charged
separately from the homicide.

d. Lesser included offenses.

(1) Premeditated murder and murder during cer-
tain offenses. Article 118(2) and (3)—murder

(2) All murders under Article 118.

(a) Ariicle 119—involuntary manslaughter

(b) Article 128—assault; assault consummated
by a battery; aggravated assanlt

(c) Article 134—negligent homicide

(3) Murder as defined in Article 118(1), (2), and
)..

{a) Article 80—attempts

(b) Article 119—voluntary manslanghter

(c) Article 134-—assault with intent to commit
murder

(d) Article 134—assault with intent to commit
voluntary manslaughter -
€. Maximum punishment.

(1) Article 118(1) or (4)-~death. Mandatory mini-
mum—imprisonment for life with eligibility for
parole.

(2) Article 118(2) or (3)—such punishment other
than death as a court-martial may direct.

f. Sample specification.
Inthat_ (personal jurisdiction
data), did, {at/on board—location) (subiect-matter

v-64

jurisdiction data, if required), on or
about 20 (with
premeditation) (while (perpetrating) (attempting to
perpetrate)_ . Jmur-
der_ by means of (shooting him/her
withadfle) ()

44. Article 119—Manstaughter
a, Text.

“(a) Any person subject to this chapter who,
with an intent to kill or inflict great bodily harm,
unlawfulty kills a human being in the heat of sudden
passion caused by adequate provocation is guilty of
voluntary manslaughter and shall be punished as a
court-martial may direct.”

(b) Any person subject to this chapter who,
without an intent to kill or inflict great bodily harm,
unlawfully kills a human being—

(1) by culpable negligence; or

(2) while perpetrating or attempting to perpe-
trate an offense, other than those named in clause
(4) of section 918 of this title (article 118), directly
affecting the persom; is guilty of involuntary man-
slaughter and shall be punished as a court-martial
may direct. '
b. Eléments.

(1) Voluntary manslaughter.

(a) That a certain named or described person is
dead;

(b) That the death resulted from the act or
omission of the accused;

(c) That the killing was unlawful; and

(d) That, at the time of the killing, the accused
had the intent to kill or inflict great bodily harm
upen the person killed.

(2) Involuntary manslaughter.

(3) That a certain named or described person is
dead,

(b) That the death resulted from the act or
omission of the accused;

(c) That the killing was unlawful; and

(d) That this act or omission of the accused
constituted culpable negligence, or occurred while
the accused was perpetrating or attempting to perpe-
trate an offense directly affecting the person other
than burglary, sodomy, rape, robbery, or aggravated
arson.

c. Explanation.

2274




272" MILITARY POLICE.

“FIGHTING DEUCE”

95" MP BN
 COUNSELING
SOP/INVENTORY SHEET

| \\\\,\-{\ }?‘E’, 12 _
g \\/ ; 2275




J—

AERTR-95-CSM 05 May 2001

APPENDIX 9 (Counseling SOP), Annex A (Administration) to The 95
Military Police Battalion Administrative S0P

1. PURPOSE: This SOP establishes policy and procedures for
counseling requirements for all assigned personnel for Reception
and Integration, monthly performance counseling adverse
counseling, positive re-enforcement counseling, and promotion
counseling.

?. REFERENCES: AR 600-8-19 (enlisted Promotions)
AR 623-205 (Evaluations)
FM 22-100 Bpp. C (Leadership Counseling)
3. APPLICABILITY: This SOP applies to all offlcers,
noncommissioned officers, and soldiers assigned or attached to
the 95 Military Police Battalion.
4. RESPONSIBILITIES
a. Battalion Commander will:
(1) Enforce the battalion’ s counseling program.
(2) Ensure all counseling is completed in a timely
manner and counseling is
accomplished as a necessary management and development tool for-:

assigned personnel.

(3) Review counséling packets on a show-me- basis - to -~
check counseling compliance and quality.

(4) Incorporate the battalion’s counseling program as an
inspection area during the command inspection program.

b. Command Sergeant Major will:
(1) Manage the battalion’s counseling program.

(2} Administer a counseling training program through
NCODP to ensure compliance and understanding.

(3) Review counseling packets on a show-me basis to'
check counseling compliance and quality.

1.

2276




AERTR-MP

SUBJECT: Appendix 9 (Counseling SOP) to Annex A
(Administration) to the 95™ Military Police Battalion
Administration SOP

c. Company/Detachment Commander will:
(1) Manage the counseling program at the unit level.

{2) Ensure all counseling is completed in a timely
manner and accomplished as required.

(3) Review counseling packets on a show-me basis to
check the counseling compliance and gquality.

d. First Sergeants will:
(1} Apply the counseling program at the unit level.

(2} Review 50% of unit counseling folders on a monthly
basis to check for completeness and accuracy.

(3) Conduct NCODP classes on how to counsel and the
effects 'of counseling needed.

{(4) Ensure the provisions of this S0P are adhered to.

e. Supervisors will: conduct counseling, both formal and
informal as needed. The proper application of this SOP will
serve as a management tool for the professional development of
our subordinate soldiers, noncommissioned officers and officers.

5. POLICY. Counseling is a basic responsibility of every
leader and an important part of soldier care. A soldier-to-
soldier relationship recognizes and encourages good performance.
Its principle objectives are developing the soldier, improve his
well-being, maintain discipline, and resolve his problems.
Soldiers expect to be told how they are performing and have a
right to seek assistance and guidance from their leaders through
counseling. Counseling is also used as a training tool to
correct minor violations of behavior or conduct. At a minimum,
soldiers in the rank of E-1 to E-4 will be counseled monthly on
their performance, promotion eligibility, and when necessary, on
their personal conduct. Sergeants in the grade of E-5 will be

Z.
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AERTR-MP

SUBJECT: Appendix 9 {Counseling SOP) to Annex A
(Administration) to the 95 Military Police Battalion
Administration SOP

(4) Referent power.. Based on soldiers identifying with
their leaders. Referent power relies on soldiers positive
assocliation with their leader’s performance.

(5) Expert power. Based on the soldier’s perception the
leader possesses the knowledge, skill, or information related to
the tasks to be performed. Soldiers respect and cobey a leader
who is competent in his duties, and distrust those who
demonstrate incompetence. :

c. Be technically and tactically proficient. Soldiers will
accept guidance and follow directions from a leader they believe
knows the correct action or solution.

d. Develop a sense of responsibility in your subordinates.
Soldiers must be assisted in learning to take initiative and to
be accountable for their actions.

e. Reasons for counseling. There are a number of reasons
to counsel. When counseling, remember that each situation
stands alone. When constructing a record of counseling, it will
comprise the management tool that best contributes to the unit’s
effectiveness and readiness.

{1) Reception and Integration. Reception and
Integration counseling welcomes new socldiers to the unit and
addresses individual concerns. The counseling is broken down
into four phases. Reception and integration counseling must
accomplish two major objectives. First: identify and rescolve
any problems or concerns the soldier faces coming into the unit.
The second: to set standards. Other aspects of integration
involve orientation and sponsorship. The commander or first
sergeant will accomplish counseling within the first 48 hours
the soldier arrives to the unit. The DA Form 4856 titled
Reception and Integration Counseling will be used for newly
assigned individuals. The NCO/Enlisted counseling continuation
sheets located at Tab A and B will be used as a general
guldeline and attached to a general counseling form 4856

4.
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AERTR-MP |

SUBJECT: Appendix 9 (Counseling S0P} to Annex A
(Administration) to the 95" Military Police Battalion
Administration SOP :

as initial counseling and needs only to be given one time during
the soldier’s assignment.

(a) First Sergeant’s interview

(b) In-processing

{c) Commander’s interview

(d) Chain of command’s initial counseliﬁg

(2) Performance counseling. This counseling informs
soldiers about their job and the expected performance standard
that provides the basis for feedback from actual performance.
The general counseling form (DA Form 4856) will be used to
counsel soldiers on missions and duty performance. It will also
be used to establish goals and objectives to be accomplished for
the upcoming month and will be used as a reference to cover
issues during subsequent counseling sessions. In addition, the
positive counseling form located at Tab D will be used to detail
soldier performance by category and subject area.

(3) Personal counseling. Personal counseling involves
helping the soldier solve a personal problem. Problems may vary
from financial matters to marital difficulties. The emphasis
must be to help the soldier find solutions to help solve his own
problems. When counseling, keep in mind, all regulatory
requirements and procedures.

(4) Disciplinary counseling. Counseling soldiers who
violate regulations, policies, fail to carry out orders, or do
not meet set standards is a necessary part of a leader’s duty.
Disciplinary counseling is used when the leader takes corrective
steps not resulting in formal punitive action against the
soldier under the provisions of the UCMJ. Administrative
measures are normally applicable to minor or first offenses
concerning conduct or inefficiency. Disciplinary counseling
differs from performance counseling. While both are used to
improve performance and maintain standards, performance

5.
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AERTR-95-C8SM

SUBJECT: Appendix 9 (Counseling SOP) to Annex A
(Administration) to the 95 Military Police Battalion
Administration SOP

Specific deficiencies that must be corrected. The punitive
general counseling form located at Tab F will be used for any
incident of misconduct or criminal behavior.

(5) Promotion counseling. Per AR 600-8-19, Para 3-12qg,
soldiers in the grade of E-4 and E-5 who are eligible for
promotion without waiver, but not recommended, will be
counseled. Counseling will be conducted using the DA Form 4856
located at Tab F.

. (6) Weight Contrel and PT counseling. These are two
areas of performance counseling that requires continuous
monitoring of progress or in some cases, to correct apathy. The
examples outlined at Tab G and H will provide the initial
counseling and monthly progress counseling. The final
counseling will be completed as a rehabilitative transfer
counseling. If after the rehabilitative transfer is completed
and the soldier fails to make progress, then chapter action will
be considered.

{(7) Pregnancy counseling. AR 635-200, Chapter 8,
requires a female scldier to make an election of remaining in
the military or be processed under Chapter 8, of AR 635-200.
The pregnancy counseling is used to outline the soldier’s
decision and informs the soldier of the options, entitlements,
and responsibilities connected with the pregnancy. Tab I
outlines the pregnancy counseling.

{8) Rehabilitative counseling. In the event a soldier
is not performing at acceptable levels or when a perceived
prejudice or conflict is occurring between him/her and the chain
of command, a rehabilitative transfer may be required. If a
determination is made to rehabilitate, counseling will be
completed, outlining the problems and actions taken to affect a
transfer under rehabilitative conditions. The gaining
unit/section will be advised of the reason for the transfer and
evaluate the soldier for future value to the Army.
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