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The govemment originally gagged the ACLU from
disclosing the text that appears below In a
shaded background, arguing that its disclosure
would pose a threat to national security. After
the ACLU objected, the Courl lifted the gag order
on that text. The ACLU remains gagged from
disclosing the blacked out text below.
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The stafute also includes a gag provision that probibits thoss served with NSLs

trom ever disclosing that the FBI sought or obtained information rem them. [

—
T SRR T,
oo mepe———— L
Siom irforming e public, press, 2ad Congress sbout Jf R = fod==! suruic.
I :: o+<curoe s probiised paii i rom
diselosing even the mere fact that it hes challenged the stamt='s canstitutionaliry. In
adAition to unjustifiably curtailing plaindffs® First Amendment rights, the gag provision
deprives the public of mformation about controversial federal jegisladon, denics the
public an opportunity 1 evaluate and bettes understand the surveillance activitics of the
executive branch, and prevents the public from assuring itseld that the judicial process is
working &s it is meant to,
smmzrnﬂimfmﬁmﬁmﬁmﬂheumhmﬂmmmtm
sempel the disclasure of sensitive and constimtianally protected information without
judizial oversight Further, the statute’s geg provision is unconstutonally vague and

imposes an unlawful prier restraint on speech. Fluintiffs seek o declaration that Section

2709 violstes the Fizst, Fourts, aod Fign Amendmes:{ N
_ and an injunction prohibifing the I-'BI"-un of Section 2705
against plaintiffs o others. Thers are no geouine issues of material fact in dispute. For

the reasans stated below, plamtffs are entitled to judgment &8 & matter of law snd

respectfully urge that the Court enter mdgment in their faver.
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U.S. 826, 838 (1978); see also Gentile v. State Bar of Nevada, 501 115, 1030, 1034
(1991) (*There is no question that speech critieal of the exercise of the State’s power lies
gt the very center of the First Amendment "); Stremberg v. Callfornia, 283 U.S. 3359, 360
(1931) {*[t]he maintenance of the oppormunity for free political discussion o the end that
government may be responsive to the will of the people and that changes may be
obiined by lawful means, an opportunity esssntial to the security of the Republic, iz a

fundamenml principle of our constitutioral system™).

ﬂpﬂnﬂﬁ?nﬂd disclose 1o the public the genera]
catsgories of ntormecin, g
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the authority that Sectioa 2709 invests in the FEL SUF at §§VILH, =X (il Decl.
0921, 23-24, 26-27, 29-30), All of the plaintiffs would use information conceming this
cise to advoonte for the reped] of Section 502 of the Patriot Act. SUF at §§VILH-L [A
(Romero Decl. 1Y12-21, 26-27; -Dm:l. $120-30), More penerally, plamtiffs would

inform the public about (NN > ~s.. vow--
IR s - 55151, o (I Des. 20-30;Rome

Decl §712-21, 26-27; Besson Decl. 1127-30).°

* Notably, the gag provision forecloses the possthility thet speech ahout the
government's use of Section 2709 will sarve as & check sgaingt abuse of the law, See L.
Brandeas, Other Paople's Money 62 (Nat'l Home Library Found., ed. 1933) ("Publicity is
justly commendsd as a remedy for socinl and industrin] disesses. Sunlight is said to be
the best of disinfectants; elactric light the most efficient policaman."); Shappard .
Marwell, 384 [1.8. 333, 350 (1966) (*Th= press . . . guards againgt the miscarriage of
Justics by subjecting the policy, prosecutors, and judizial processes to extcosive public
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20-30; Besson Decl. §Y7-11, 19-26; Beeson Decl. Exhs, 2-8, 13). [JJdecteration,

R ST
SRR ;- shoulé be able 1o moniicr bow b
povamment i using these new powers so that it can police sgamst possible abuses ™
suF e §VILH (il p<cL 0).
Al of the plaintiffs havs been prohibited from communicating even facts that are
already in the public domain, Feor cxample, plaintffs cannat -:lim:ln:u_
“ or tha! this case i;uvnhn:-hﬁmmﬁnn or implicates
W s VTC, VILE (Romer Decl, 1117-22, 24-25; Besson Decl
9713-14, 17-18, 23; Beeson Deal. Exhs. 2.8 Decl. 1911, 21-30). Vet these facts
are readily available to anyone who gives even the most cursory scrutiny to the statuts
and the redacted coraplaint SUF st fVILD (Remero Desl. 19, 23; Romero Decl. Exh.
I; Becson Decl. T§7-8, 11-14, 17; Besson Decl, Exhs. 2-8),
Because the gag provision in Sectan 2709(c) is not nerrowly tailored to mesta
compeling grvemment interest, it cannot survive constitational scrutiny.’

0. THE GAQ PROVISION SET FORTH IN SECTION 270%(c) IS
UNCONSTITUTIONALLY VAGUE,

Section 270%(c) ls unconstimationally vague becanse, though it restricts activity
protected by the First Amendment, it fails t provide a person of ordinary mielligence a
reesonsble opportunity fo know what is prohibited and fails wo provide explicit standards

to those who spply and enforee the provision.

" For tae reascns stated above, Sectian 270%(c) is also unconstinutionally
overbiond. See New Yorkv, Farber, 458 U8, 747, 767 (1982} Village of Schaumbers v.
Cirizens for a Bener Emv't, 444 1.8, 620 (1980); Broadrick v. Oahoma, 413 U5, 601,
§15-16 (1973,
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