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Governor DEPARTMENT OF LAW AND PUBLIC SAFETY Attorney General
DivisioN oF Law
PO Box 45029

Newarg, NJ 07101

May 9, 2006

BY ELECTRONIC FILING

Hon. Katharine 8. Hayden, U.S8.D.J.
U.5.P.0. and Courthouse Bldg., Rcom 311
P.C. Box 999

Newark, New Jersey 07101-0999

Re: Meli Ying Liu and Shu Fang Chen
Civil Action No. 03-2406 (KSH)

Dear Judge Hayden:

Please accept this letter brief in lieu of a more formal
brief on behalf of the New Jersey Department of Law & Public
Safety, Division on Civil Rights (®DCR” or the “Division”) in
support of its motion to participate as amicus curiae in this
Court’s review of Magistrate Judge Shwartz’s March 16, 2006 Order
in this matter. DCR seeks to participate as amicus curiae on the

gole issue of whether undocumented workers have standing to pursue
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claims under the New Jersey Law Against Discrimination (“NJLAD”).
The DCR is cognizant that this Court is not, at this juncture,
considering this issue in the context of a dispositive motion.’
However, to the extent that this Court finds it necessary to decide
this issue in order to reach a decision on the discovery dispute at
hand, DCR sgeeks this Court’s permission to be heard on this

important issue.

Moreover, the DCR is the state agency charged with
enforcing the NJLAD, N.J.85.A. 10:5-1 to 49. Since Magistrate
Judge Shwartz’s March 16, 2006 Opinion relied, in part, on
information from DCR’'s website, DCR believes that a formal
recitation of its position on this issue would serve to clarify and
confirm its official policy with respect to complaints by
undocumented workers. The Division expressly refrains from taking
a position with respect to any other matters presented to this
Court on this appeal or to proffer a position as to the underlying

merits of the discovery dispute or claims before this court.

As more fully set forth herein and in the accompanying
Certification of DCR Director Frank Vespa-Papaleo, the official

policy of the Division is that it strictly interprets the NJLAD and

i

In the event that this issue is later subject to disposgitive
motion practice, the DCR would respectfully request to again weigh in on
this very important issue.




Case 2:03-cv-02406-KSH-PS  Document 132 ° Filed 05/09/2006 Page 3 of 7

May 9, 2006
Page 3

accepts complaints by any “inhabitants” of the State of New Jersey
and dees not inquire into a complainant’s immigration status in

accepting complaints from New Jerseyans., N.J.S.A. 10:5-3.

The New Jersey Legislature opposes discrimination
directed at any person, and the Law Against Discrimination
expressly prohibite “discrimination against any ©of [the State of
New Jersey’s] iphabitants.” N.J,.S.A. 10:5-3 (emphasig added). In
fact, the NJLAD specifically provides that “any person” claiming to
be aggrieved by an unlawful employment practice may file a
complaint with the Division or in Superior Court. N.J.S.A. 10:5-
13, Nowhere in the statute is there any requirement that the
aggrieved party’s documented status is a prerequisite for filing.
Moreover, the Division’s rules of practice and procedure define
those aggrieved parties who may file a complaint to include
individuals, partnerships, corporations, labor organizations and
the like, but make no requirement as to citizenship or immigration

status. N.J.A.C., 13:4-2.2,.

Several New Jersey courts have also held that
unauthorized immigrants have at least some rights and privileges

granted to all others. For example, in Fernandez-lopez v. Jose

Cervino, Inc., 288 N.J. Super. 14, 20 (App. Div. 1996), the

Appellate Division held that "well established body of law holds

that unauthorized aliens have rights of access to the courts and
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are eligible to sue therein to enforce contracts and redress civil
wrongs such as negligently inflicted personal injuries." In

Fernandez-Lopez, the New Jersey BAppellate Division upheld an

undocumented alien‘s recovery of workers' compensation benefits
because "[p]Jotential employers may well be encouraged to employ
such aliens if they become aware of the alien's inability to lodge
claims against them for wages or on account of injuries sustained."
The court found this consgistent with public policy against illegal
immigration because it denies employers an incentive to hire

undocumented immigrants. Id.

Similarly, in Crespo v. Evergo Corp., 366 N.J. Super. 391

(App. Div. 2004), the court acknowledged that there may be
circumgtances, "such as aggravated sexual harassment . . . where
the need to vindicate the policies of the LAD or CEPA and to
compensate an aggrieved party for tangible physical or emctional
harm coculd lead to the conclusgion that even a person who was
absolutely disqualified from holding public employment should be

allowed to seek compengation for harm suffered during that

employment." Id. at 400 (guoting Cedeno v. Montclair State




