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BY ELECTRONIC FILING
Hon .  Ka tha r ine  S .  Hayden ,  U .S .D . , l .
U .S .P .O .  and  Cour thouse  B ldq . ,  Room 311
P ,  O .  B o x  9 9 9
Newark ,  New Je rsev  07101-0999

R e : Mei Yinq lllu and Shu Fanq Chen
C i v i l  A c t r o n  N o .  0 3 - 2 4 0 5  ( K S H )

Dear Judge Hayden:

Please accept this letter brief in l ieu of a more formal

brief on behalf of the New Jereey Department of Law & Public

Sa fe ty ,  D i v j -e ion  on  C iv i l  R igh ts  ( "DCR, ,  o r  t he  . ,D i v i s ion , , )  i n

s l n n ^ - i  . r f  i r s  y ^ r i ^ n  a m i ^ , , <  . t t r i a e  i n  t h i s

Court 's review of MagisLrate .Tudge Shwartz,s March 16, 2006 Order

in this natter. DCR seeks to part icipate as amjcus curjae on the

sole issue of whether undocumented workers have standing to pursue
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claims under the New Jersey Law Against Discrimination ( 'N.ILAD").

The  DCR i s  cogn izanE Eha t  t h rs  CoL" r t  i s  no t ,  a t  Lh i s  l unc tu re ,

cons ide r ing  th i s  i ssue  i n  the  con tex t  o f  a  d i spos r t i ve  mo t ion . l

However, to the extent that this Court f inds i t  necessary to decide

t.his issue in order to reach a decision on the discovery dispute at

hand ,  DCR seeks  Lh i s  Cour t ' s  pe rm iss ion  to  be  hea rd  on  th i s

i  h h ^ r t : h f  i  c c , , a

Moreover, the DCR is the state agency charged vrith

en fo rc ing  the  NJLAD.  N . , - l .S .A .  10 :5 -1  to  49 .  S ince  Mag is t ra te

Judge  Shwar t z ' s  I ! 4a rch  15 ,  2006  Op in ion  re l i ed ,  i n  pa rL ,  on

infornation from DCR'6 v/ehsi j-F DcR hcl i  F\rcs j-hrt a formal

rec i t a t i on  o f  i t s  pos i t i on  on  th i s  i ssue  wou ld  se rve  to  c la r i f y  and

con f i rm  i t s  o f f i c i a l  po l i  cy  w l th  respec t  t o  comp la in t s  by

undocumented workers. The Division expressly refrains from taking

a posit ion with respect to any other matters presented to thls

Cour t  on  Lh i s  appea l  o r  t o  p ro f fe r  a  pos i t i on  as  Lo  Lhe  uoder l y ing

merits of the discowery dispute or claims before this court.

As more ful ly set forth herein and in the accompanying

Cer t i f i ca t i on  o f  DCR D i rec to r  F r^ rk  \ / ce .a -p r . ^16^  fhe  o f f i c i a l

policy of the Division is that i t  str ici: ly interprets the NJLAD and

' Ir th" even! lhat
mot ion pract ice,  the DCR would
lh is  very inpor tanl  issue.

th is  issue is  la ler  subjec l  tso d isposi t ive
respect fu l ly  reques!  t 'o  again weigh in  on
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accepts complaints by any "inhabitants" of bhe State of New Jersey

and does not inquire inLo a complainant's immigration status in

accep t i ng  comp la in t s  f rom New Je rseyans ,  N . . f  .S .A .  10 :5  3 .

- h -  N - w  , r a r Q 6 v  -  a d -  s l  e f I - F  d i  s c r l m l n a t i o n

d -  - r ^ i e . l  a f  ^ r v  h a - s ^ n  ,  - ^ .  - ' s c r i m i n a E i o n
l o w  n Y 4 f r r r L  s f

express l y  p roh ib i t s  "d i sc r im ina t i on  aga ins t  any  o f  I t he  S ta te  o f

New Je rsey ' s l  i nhab ixan ts . "  N . , f  .S .A .  10 :5 -3  (emphas is  added) .  I n

fac t ,  che  NJLAD spec i f i ca l l y  p - rov ides  LhaL  "any  pe r6on , ,  c l a im ing  Lo

be agg-rieved by an unlawful employmelt pracr i  ce may f i le a

complaint lr i th the Division or in Sup--r ior Court. N_.rI-. .15=A= 10:5-

13. Nov/here in the etatute is Lhere any requlrement that the

aggr ieved  pa r ! . y ' e  documenced  sLaLus  r s  a  p re requ is iLe  fo r  f i l i ng .

\ r ^ * F ^ v c r .  I h a  D ; v i s i ^ r , q  r I ' F s  ^ f  n r ^ ^ f i ^ c  : r . l  i r ^ ^ _ a d u r e  d e f i n e

those aggrieved part ies who may f i le a complainL to incLude

indiwiduafs, partnershlps, corporations, labor organizations and

the  l i ke ,  bu l  make  no  requ i remen t  as  to  c iE i zengh ip  o r  immig rac ion

s t a t u s .  N .  J . A .  C .  1 3 . 4 - 2 . 2 ,

Several New Jersey courts have also hetd that

unauthorized immigrants t lawe at leasL some rights and privi leges

g ran ted  ! ' o  a l l  o rhe rs .  Fo r  examp le ,  i n  Fe rnandez .Looez  v .  Jose

C e r v i n o ,  I n c . ,  2 8 8  N . J .  S u p e r .  1 4 ,  2 0  ( A p p .  D i v .  1 9 9 6 ) ,  t h e

Appeflate Division held that "we1l established body of law holds

that unauthorized al iens have rights of access to the couri:s and
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are el igible to sue therein to enforce contracts and redress civi l

w rongs  such  as  neg l i gen t l y  i n f l i cLed  pe rsona l  i n ju r i es . "  I n

r . -  6 . ^ ^ n d F ?  -  |  , ^ r a t  i - h a  l v a u '  , r a , c a 1 '  A n n a l  l : r a  n  . /  e r ^ h  r r n h F l . i  : n

undocumented al ien'e recowery of irorkers' compensation benefits

because "tplotential employers may weff be encouraged to employ

such  a l i ens  i f  t hey  become aware  o f  t he  a l i en ,s  i nab i l i t y  t o  l odge

claims against them for wages or on account of injuries sustained.' l

The court found this consistent with public policy aqainst i l1ega1

immigration because it  denies employers an lncentive to hire

undocumented immigrants. I lL,

S i m i l a r l y ,  i n  C r e s p o  w .  E v e r q o  C o r p . ,  3 6 6  N . J .  S u p e r ,  3 9 1

(App .  D iv .  2004) ,  t he  co l " rL  acknow ledged  tha t  t he re  may  be

circumstances, "such as aggrawated sexual harassment where

the need to vindicate the policies of the LAD or CEPA and to

compensate an aggrleved party for Langible physical or emotional

harm could lead to the conclusion that, even a person who was

absolutely disquali f ied frorn holding public emplolment ehoufd be

allowed to seek compensation for harm suffered during lhat

empfo rnen t ,  "  f l l -  a t  400  (quo t i ng  Cedeno  v .  Mon tc fa i r  SLaLe
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