ETHICAL RULES IN CALIFORNIA RELATING TO CRIMINAL
INFORMANTS

The following are excerpts from the text of relevant statutes and rules. The
pertinent text is italicized.

I. Rules relevant to representing or refusing to represent a snitch

Cal. Bus. & Prof. Code § 6068

It is the duty of an attorney to do all of the following:

(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him
or her legal or just, except the defense of a person charged with a public offense.

(h) Never to reject, for any consideration personal to himself or herself, the cause of the
defenseless or the oppressed.

(m) To respond promptly to reasonable status inquiries of clients and to keep clients
reasonably informed of significant developments in matters with regard to which the
attorney has agreed to provide legal services.

Rule 3-510. Communication of Settlement Offer
(A) A member shall promptly communicate to the member’s client:

(1) All terms and conditions of any offer made to the client in a criminal matter;
and

(2) All amounts, terms, and conditions of any written offer of settlement made to
the client in all other matters.

(B) As used in this rule, "client” includes a person who possesses the authority to accept
an offer of settlement or plea, or, in a class action, all the named representatives of the
class.



Discussion:

Rule 3-510 is intended to require that counsel in a criminal matter convey all offers,
whether written or oral, to the client, as give and take negotiations are less common in
criminal matters, and, even were they to occur, such negotiations should require the
participation of the accused.

Rule 3-700. Termination of Employment [excerpt]
(A) In General.

(1) If permission for termination of employment is required by the rules of a
tribunal, a member shall not withdraw from employment in a proceeding before
that tribunal without its permission.

(2) A member shall not withdraw from employment until the member has taken
reasonable steps to avoid reasonably foreseeable prejudice to the rights of the
client, including giving due notice to the client, allowing time for employment of
other counsel, complying with rule 3-700(D), and complying with applicable laws
and rules.

(C) Permissive Withdrawal.

If rule 3-700(B) is not applicable, a member may not request permission to withdraw in
matters pending before a tribunal, and may not withdraw in other matters, unless such
request or such withdrawal is because:

(1) The client
(a) insists upon presenting a claim or defense that is not warranted under
existing law and cannot be supported by good faith argument for an
extension, modification, or reversal of existing law, or

(b) seeks to pursue an illegal course of conduct, or

(c) insists that the member pursue a course of conduct that is illegal or
that is prohibited under these rules or the State Bar Act, or

(d) by other conduct renders it unreasonably difficult for the member to
carry out the employment effectively, or

(e) insists, in a matter not pending before a tribunal, that the member
engage in conduct that is contrary to the judgment and advice of the
member but not prohibited under these rules or the State Bar Act, or



(f) breaches an agreement or obligation to the member as to expenses or
fees.

(2) The continued employment is likely to result in a violation of these rules or of
the State Bar Act; or

(3) The inability to work with co-counsel indicates that the best interests of the
client likely will be served by withdrawal; or

(4) The member's mental or physical condition renders it difficult for the member
to carry out the employment effectively; or

(5) The client knowingly and freely assents to termination of the employment; or

(6) The member believes in good faith, in a proceeding pending before a tribunal,
that the tribunal will find the existence of other good cause for withdrawal.

(D) Papers, Property, and Fees.
A member whose employment has terminated shall:

(1) Subject to any protective order or non-disclosure agreement, promptly release
to the client, at the request of the client, all the client papers and property. "Client
papers and property" includes correspondence, pleadings, deposition transcripts,
exhibits, physical evidence, expert's reports, and other items reasonably necessary
to the client's representation, whether the client has paid for them or not; and

(2) Promptly refund any part of a fee paid in advance that has not been earned.

This provision is not applicable to a true retainer fee which is paid solely for the
purpose of ensuring the availability of the member for the matter.

1. Rule relevant to joint defense agreements

Cal. Bus. & Prof. Code § 6068

It is the duty of an attorney to do all of the following:

(e)(1) To maintain inviolate the confidence, and at every peril to himself or herself to
preserve the secrets, of his or her client.

Rule 3-100. Confidential Information of a Client [excerpt]

(A) A member shall not reveal information protected from disclosure by Business and
Professions Code section 6068, subdivision (e)(1) without the informed consent of the



client, or as provided in paragraph (B) of this rule. . . .

Discussion:

[2] Client-lawyer confidentiality encompasses the attorney-client privilege, the work-
product doctrine and ethical standards of confidentiality. The principle of client-lawyer
confidentiality applies to information relating to the representation, whatever its source,
and encompasses matters communicated in confidence by the client, and therefore
protected by the attorney-client privilege, matters protected by the work product doctrine,
and matters protected under ethical standards of confidentiality, all as established in law,
rule and policy. (See In the Matter of Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct.
Rptr. 179; Goldstein v. Lees (1975) 46 Cal.3d 614, 621 [120 Cal. Rptr. 253].) The
attorney-client privilege and work-product doctrine apply in judicial and other
proceedings in which a member may be called as a witness or be otherwise compelled to
produce evidence concerning a client. A member's ethical duty of confidentiality is not so
limited in its scope of protection for the client-lawyer relationship of trust and prevents a
member from revealing the client's confidential information even when not confronted
with such compulsion. Thus, a member may not reveal such information except with the
consent of the client or as authorized or required by the State Bar Act, these rules, or
other law.

Rule 3-310. Avoiding the Representation of Adverse Interests [excerpt]

(B) A member shall not accept or continue representation of a client without providing
written disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal
relationship with a party or witness in the same matter; or

(2) The member knows or reasonably should know that:

(a) the member previously had a legal, business, financial, professional, or
personal relationship with a party or witness in the same matter; and

(b) the previous relationship would substantially affect the member's
representation; or

(3) The member has or had a legal, business, financial, professional, or personal
relationship with another person or entity the member knows or reasonably should
know would be affected substantially by resolution of the matter; or



(4) The member has or had a legal, business, financial, or professional interest in
the subject matter of the representation.

(C) A member shall not, without the informed written consent of each client:

(1) Accept representation of more than one client in a matter in which the
interests of the clients potentially conflict; or

(2) Accept or continue representation of more than one client in a matter in which
the interests of the clients actually conflict; or

(3) Represent a client in a matter and at the same time in a separate matter accept
as a client a person or entity whose interest in the first matter is adverse to the
client in the first matter.

(D) A member who represents two or more clients shall not enter into an aggregate
settlement of the claims of or against the clients without the informed written consent of
each client.

(E) A member shall not, without the informed written consent of the client or former
client, accept employment adverse to the client or former client where, by reason of the
representation of the client or former client, the member has obtained confidential
information material to the employment.



