





binding assurances. Another important question in this regard is whether the authority providing
such diplomatic assurances has the power to enforce them vis-a-vis its own security forces;

(e) Post-return monitoring mechanisms are no guarantee against torture - even the best
monitoring mechanisms (e.g. the International Committee of the Red Cross and the European
Committee for the Prevention of Torture) are not “watertight” safeguards against torture;

(f) The individual concerned has no recourse if assurances are violated;

(g) In most cases, diplomatic assurances do not contain any sanctions in case they are
violated, i.e. there is no accountability of the requested or requesting State, and therefore the
perpetrators of torture are not brought to justice;

(h) Both States have a common interest in denying that returned persons were subjected to
torture. Therefore, where States have identified independent organizations to undertake monitoring
functions under the agreement, these interests may translate into undue political pressure upon
these monitoring bodies, particularly where one is funded by the sending and/or receiving State.

In my view, as Special Rapporteur on Torture, diplomatic assurances are therefore
unreliable and ineffective in the protection against torture and ill-treatment. Even if one assumes
that such assurances can ever be relied upon, they must be subject to effective and independent
review, including judicial review.

This letter is provided without prejudice to, and should not be considered as a waiver,

express or implied of the privileges and immunities of the United Nations, its officials and experts,
pursuant to the 1964 Convention on the Privileges and Immunities of the United Nations.

Yours sincerely,

/7&«/" A e

Manfred Nowak
Special Rapporteur on the question of torture
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