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VIA FEDERAL EXPRESS
October 15, 2008

Mr. Harley Lappin
Director

Bureau of Prisons

320 First St. NW
Washington, DC 20534

Dear Director Lappin:

As you are aware, the National Prison Project of the American Civil
Liberties Union Foundation continues to investigate conditions in the Special
Confinement Unit (SCU) at USP-Terre Haute. In August 2007, my colleague,
David Fathi, sent you a detailed letter outlining serious deficiencies in medical,
dental and mental health care, environmental conditions, and several other civil
liberties issues. Regrettably, we received no response from your office; rather, in
October 2007, we received a reply from Warden R.V. Veach, who dismissed
many of our most serious concerns. For your convenience, copies of both letters
are attached.

Based on a considerable body of evidence gathered in the months since
Warden Veach’s reply,’ 1agree with Mr. Fathi’s conclusion that many of the
conditions endured by men housed in the SCU may violate the Eighth
Amendment’s proscription against cruel and unusual punishment.” I further echo
Mr. Fathi’s desire to engage in a meaningful discussion with the Bureau in an
effort to avoid litigation.

Now is a particularly difficult time for the men in the SCU. In May, the
government sought judicial permission to lift the stays of execution previously
granted to James Roane, Richard Tipton, Cory Johnson, Bruce Webster, Orlando
Hall, and Anthony Battle.> The men in the SCU are fully aware of this fact and
the resulting stress makes the issues discussed below even more urgent and

' I have spoken with prisoners in person in addition to written and telephone correspondence. In
addition, I have reviewed hundreds of pages of documents and have been in contact with counsel
for several prisoners. Many of these attorneys share the concerns discussed herein.

2T also echo Mr. Fathi’s recognition of the courtesy displayed by the SCU staff during my visits.
Kindly convey my gratitude to them.

3 Defendants’ Renewed Motion for Judgment on the Pleadings & Renewed Motion to Lift the
Stay of the Plaintiffs’ & Plaintiff-Intervenors’ Executions, Roane v. Mukasey, No. 05-2337
(D.D.C. May 16, 2008).
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salient. The Bureau’s systematic denial of adequate medical, mental health, and
dental care causes inordinate fear, pain, and suffering among men facing the
prospect of a trip across the FCC campus to the death chamber.

Many of the men know you personally from your tenure as warden and
many continue to communicate their respect for the leadership you demonstrated
while at USP-Terre Haute. [ ask that you consider seriously this letter’s
discussion of the dangerous deficiencies in the medical, mental health, and dental
care provided to SCU prisoners. Each of these deficiencies is grave, and all have
the capacity to kill, cause permanent harm, or cause the suffering of needless pain.
This letter’s conclusions may be summarized as follows:

I. The Bureau of Prisons fails to provide constitutionally acceptable
medical care to SCU prisoners. Specifically:

e Current policies and practices result in dangerously delayed
responses to medical emergencies;

e SCU prisoners lack adequate access to sick call and acute
medical care;

e Medical staff fail to make timely and necessary referrals to
specialists;

e Care for prisoners with diabetes is medically and
constitutionally deficient;

e Prisoners needing medications face substantial obstacles;

e Preventive health care is poor; and

e Signs of potentially serious health conditions are ignored.

II. Constitutionally adequate mental health care services are not
available to SCU prisoners.

III. SCU prisoners are denied access to timely, adequate dental care.

IV. Prisoners continue to endure incessant noise, resulting in sleep
deprivation and psychological and physiological stress.

* % %
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L Evidence of Deliberate Indifference to Serious Medical Needs —
Provision of Health Care -

A. Response to Medical Emergencies

Several prisoners” report dangerous problems with staff’s delayed
response to medical emergencies. They report that the audio alarm that is
supposed to sound when a prisoner presses his emergency call button has been
either disabled or attenuated. According to the prisoners, the disabling or
attenuation of the audio alarm is a relatively recent event. They further report
that, although the call button may activate some form of alarm in the control
“bubble,” the bubble is often unmanned. Given the number of hours per day that
SCU prisoners are locked down, a properly functioning emergency call button
system is their only means of alerting staff to a life-threatening incident.’

In multiple recent incidents, the emergency call button system, to the
degree it even functioned as intended, failed to timely summon help. It was only
the screams of inmates and banging on cell doors that ultimately attracted staff
attention. Failing to timely respond to an emergency call button may constitute
actionable deliberate indifference. Velez v. Johnson, 395 F.3d 732, 736 (7th Cir.
2005). Officials who knowingly fail to maintain a working call button system
may also be held individually liable. Felton v. Godinez, No. 93-C-4584, 1996
WL 137645, at *5 (N.D. Ill. March 25, 1996). Below are descriptions of several
recent medical emergencies. While individual witnesses may offer slightly
differing accounts, each of these incidents was urgent, had the capacity to cause
serious harm or death, and failed to receive a timely response by staff.

* To protect their privacy, prisoners will be referred to by numbers. An identification key is
attached to this letter. Kindly consider the prisoners’ privacy when you share this letter with
others both inside and outside of your office.

3 Prisoner 2 submitted a BP-8 on this very issue. In response, he was told that, on March 18, 2008,
“maintenance staff checked the control panel in the SCU control room and made necessary
adjustments to the auditory speaker of the panel.” March 19, 2008 Response to Informal
Resolution submitted by Prisoner 2.

That the speaker required “necessary adjustments” supports Prisoner 2’s assertion that the audio
alarm was either disabled or turned down. However, according to Prisoner 2, the audio alarm was
disabled or turned down once again shortly after the March 18th maintenance. Although Warden
Marberry claims that a backup system is in place “[i]f the alarm is not acknowledged in a timely
manner,” this backup system seems to do little to reduce the institution’s dangerously slow
response to medical emergencies. Response to Request for Administrative Remedy No. 487815-
F1, dated April 24, 2008. Regardless, even if the system is currently operating as intended,
measures to ensure future operability are required.
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1. Prisoner 1

On June 7, 2008, Prisoner 1 reports pressing his emergency call button at
approximately 6:34 p.m. Prisoner 1, a type-1 diabetic with a known history of
diabetic emergencies, had requested his insulin two hours earlier but had yet to
receive it. He felt very sick with the symptoms of hyperglycemia. Nobody
responded to his distress call. He pushed the emergency button again twice.
Instead of receiving a response by medical staff, the officer in charge sent an
inmate orderly to tell Prisoner 1 that the nurse was too busy passing out
medications elsewhere on the compound to deliver his insulin. Prisoner 1 waited
and pressed the button yet again. He reports that an officer passed by his cell and
said that he knew that the emergency could not be too serious because he had
heard Prisoner 1 yelling for help. Sometime after 7:41 p.m., a nurse finally
arrived at Prisoner 1°s cell. His blood sugar was at 395 even though he had not
had anything to eat prior to the reading.6 According to the American Diabetes
Association, pre-prandial (pre-meal) capillary plasma glucose should range
between 70 and 130mg/dl.” Prisoner 1 had a similar experience on April 26, 2008.
This casualness in responding to medical emergencies may one day cost the lives
of Prisoner 1 and those similarly situated.

2. Prisoner 2

On February 24, 2008, Prisoner 2 suffered a cardiac emergency. He
pressed his emergency call button but reports that he received no response for
over forty-five minutes. Prisoner 2 sought assistance from the prisoner in the cell
across from him, who began yelling for help. After 10 minutes of yelling, an
officer finally responded. Prisoner 2 describes the situation in a BP-9:

There was approximately one hour that passed between the time I pressed
the emergency distress button in my cell and when the staff removed me
from that cell. I suffered severe pain during this time (and afterwards).
No officer responded to my request for assistance by way of the
emergency signaling device because it was deactivated and they were not

% According the American Diabetes Association, peak post-prandial (post-meal) capillary plasma
glucose should not exceed 180mg/dl, measured one to two hours after the start of a meal.
American Diabetes Association, Standards of Medical Care in Diabetes, 31 Diabetes Care S12,
S18 (Jan. 2008). Glucose levels may be measured using either whole blood or plasma. Glucose
levels in blood are generally 10-15% lower than levels measured in plasma. Robyn Graham, Self-
Monitoring of Blood Glucose (SMBG): Considerations for Intensive Diabetes Management, 30
Pharmacy & Therapeutics 1, 8-9 (2005). It is unclear whether the glucometer used to measure
Prisoner 1’s glucose reported his blood sugar level or whether the device converted the reading to
a plasma level. Regardless, Prisoner 1’s glucose level indicates severe hyperglycemia.

” American Diabetes Association, Standards of Medical Care in Diabetes, supra, at S18.
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aware of my situation because they weren’t in the SCU Control Room.
The range doors are kept shut and locked so even once [another prisoner]
began to holler for a staff member that a man was down it took another ten
minutes for the staff to respond.®

According to Prisoner 2 and other prisoners, the arrival of the correctional
officer did little to provide the emergency care needed. After a lieutenant arrived,
Prisoner 2 was placed in a wheelchair and taken to the day room. The lieutenant
contacted the on-call physician, who was more than an hour and a half away. The
lieutenant told Prisoner 2 that, per policy, she could not call for an ambulance
unless she received prior physician approval. According to Prisoner 2, the
physician arrived approximately three hours after he first pressed his call button.
Only then was he transported to the emergency room via ambulance to be treated
for a critical cardiac incident involving, among other things, his left anterior
descending artery.’

Prisoner 2 could have died as a result of the BOP’s inexplicable delay in
providing him with emergency care. Indeed, the left anterior descending artery is
commonly known as the “widow-maker artery.” The Bureau’s own Clinical
Guideline states that “[m]ortality from [myocardial infarction] increases from 1%,
when thrombolytic therapy is given immediately, to 10% when thrombolytic
therapy is given after 6 hours from the onset of symptoms. Therefore inmates
with clinical syndromes consistent with acute MI should be immediately
transferred to a community hospital for evaluation and treatment.”'® BOP’s
policy of requiring physician approval of emergency room visits when the on-call
physician is located an hour and a half away speaks of a reckless disregard for the
medical needs of the prisoners in its care. Indeed, the policy is so reckless that I
had difficulty believing that it existed until it was confirmed by Warden
Marberry, who offered this explanation:

Due to increased security concerns of inmates housed in the Special
Confinement Unit (SCU), it is necessary for a physician to make a medical
determination as to whether a SCU inmate is sent to the local hospital.
Upon arrival at the institution, the on call physician evaluated your
condition and determined it was medically necessary for you to be sent to
the local hospital for further evaluation and testing... There is no evidence

¥ Request for Administrative Remedy (BP-9) No. 487815-F1 dated March 24, 2008.

? Request for Administrative Remedy (BP-9) No. 487815-F1 dated March 24, 2008 and
hospitalization records.

' BOP Clinical Practice Guidelines for the Management of Coronary Artery Disease (2001) § 3.
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to suggest that there were unreasonable delays in evaluatlng you or having
you transported to a local hospital."’

While there may or may not be “increased security concerns” for death
row prisoners, none of these concerns justify the denial of prompt medical care
for a prisoner with a life-threatening emergency. Indeed, Bureau policies already
contain procedures for authorizing emergency medical trips for high-security
prisoners. According to the policy, during non-duty hours, the Administrative
Duty Officer or on-duty Lieutenant may authorize such trips.'> The current policy
for SCU prisoners deviates from the Bureau’s own rules and the consequences
may very well prove deadly.

3. Prisoner 3

In February 2008, over the course of several days, Prisoner 3 experienced
fever, bloody vomiting, dizziness, and sweating. At one point, he passed out in
the shower. Prisoner 3 reports pressing the emergency call button on multiple
occasions but failed to receive any response. According to Prisoner 3, officers
were unaware of his emergency because the audio alarm connected to the call
button had been deactivated. Ultimately, it was the yelling of his fellow prisoners
that attracted the attention of security staff. When personnel finally arrived,
Prisoner 3 was unable to stand upright. An officer told him to crawl to the door
so that he could be restrained. Prisoner 3 received no meaningful treatment and
never saw a physician. He is unsure of his diagnosis or whether his condition
required any follow-up. Prisoner 3’s symptoms called for immediate, emergency
attention. He received none and, as a result, he suffered needlessly. It is my
understanding that counsel for Prisoner 3 has attempted to contact the warden
about her client’s medical situation but has yet to receive a satisfactory response.

BOP’s own policy notes that “ACA standards require a four minute
response to life or limb threatening medical emergencies.”’® Clearly, staff at
USP-TH has not complied with the standard and, it seems, may be unable to do
S0.

B. Access to Acute Care and Sick Call

Access to acute health care is woefully deficient. The current system of

' Response to Request for Administrative Remedy No. 487814-F1, April 25, 2008.

2 Program Statement 5538.04 (Escorted Trips) §§ 6(c)(1), 6(d)(2), 8. See also USP-TH
Institution Supplement THX-6400.02D (Urgent Medical and Dental Care) (Feb. 2007) § 5(b) (“the
Operations Lieutenant may initiate procedures for outside emergency medical care.”)

1 Program Statement P6031.01 (Patient Care) § 9.
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triage, referral to providers, and follow-up fails to meet even the basic health care
needs of SCU prisoners. While lockdown units such as the SCU may present
special challenges, prisoners are entitled to timely, unimpeded access to acute
health care. Changes to the current system are needed immediately.

1. Requests for Care & Availability of Sick Call

Prisoners seeking medical attention report scribbling their complaints on
pieces of notebook paper. If there is a special form for requesting sick call, it is
not in regular use. As a result, there is no meaningful record of a prisoner’s
request for health care unless the prisoner writes a duplicate copy of his
handwritten slip. Requests for care frequently seem to disappear into a “black
hole.” This practice is at odds with ACA standard 4-4346, which requires sick
call request forms. It is also at odds with BOP’s own policy, which contemplates
an “Inmate Request for Triage Services form.”'* According to multiple prisoners,
sick call is held only on weekdays, meaning that prisoners are unable to submit
sick call requests on weekends and holidays, a practice inconsistent with the
Institutional Supplement governing the SCU. Recently, Prisoner 4 submitted a
Request for Administrative Remedy challenging the adequacy of this policy. He
received the following quizzical response from the warden:

An investigation into your request was completed and reveals that we are
currently providing sick call 7 days a week, per policy. However, based
on your concerns, medical staff has since been instructed to take sick call
forms to include weekends and holidays.'

As an initial matter, if the policy is to provide sick call seven days per
week, then, according to multiple prisoners, the policy was being ignored.
Second, if sick call actually was being conducted seven days per week as claimed
by the warden, then why would the warden need to instruct medical staff to take
sick call forms on weekends and holidays? An adequate correctional health care
system requires a suitable mechanism for prisoners to request care and receive a
timely response. Current practices in the SCU fall far short of this standard.

2. Timely and Appropriate Referrals to Providers

Prisoners report that they lack timely access to physicians and physicians’
assistants for non-emergency care. Once triaged, prisoners must wait, at a
minimum, until the following Wednesday before seeing a PA. Frequently, they
must wait until the Wednesday after that. Thus, prisoners needing health care

14 Program Statement P6031.01 (Patient Care) § 17.
' Response to Request for Administrative Remedy No. 484367-F1, March 31, 2008.
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deemed to be non-urgent must wait one or two weeks before receiving medical
attention. This is an unacceptable delay, particularly for painful conditions.
Further, in the event that the triage nurse mistakenly overlooks the seriousness of
a prisoner’s symptoms, the prisoner is put at extreme risk. The health services
department is very open about its delays. In a response to a BP-8, health services
responded that “[o]nce you are evaluated on sick call, you should be scheduled
within two weeks to be evaluated by the PA.”'®

3. Prisoner 5

The case of Prisoner 5 illustrates some of the significant barriers faced by
prisoners needing acute medical care. On May 5, 2006, Prisoner 5, who has a
history of neck and back trauma, slipped and fell while stepping out of the
shower, hitting his head and injuring his back. That evening, a health care
provider inserted staples in Prisoner 5°s head to treat his wounds but provided no
additional care for his injuries, let alone screening for neurological damage. The
next morning, Prisoner 5 awoke in severe pain and unable to move his head. He
experienced shooting, electric-like sensations up and down his spinal column.
Despite his pleas to nursing and correctional staff, he reports receiving no
additional meaningful medical attention until May 10th — five days after his fall —
when health staff realized his condition warranted immediate evaluation at the
emergency department of the local hospital, where it was determined that Prisoner
5 had suffered a concussion and other injuries. Upon return to the SCU, staff
failed to provide him with the pain medications prescribed by the hospital
physician at discharge. Instead, after he had suffered excruciating pain for several
days, staff told him that he could purchase the medication from the commissary if
he had sufficient funds to do so. Ultimately, Prisoner 5 reports that he went
without pain medication for approximately two weeks.

Prisoner 5’s care did not improve. Staff ignored multiple sick call
requests and failed to remove the staples from his head within the time frame
originally intended, placing him at risk of complications to his wounds. Prisoner
5 reports never seeing a physician and continued through the summer to
experience a combination of pain, immobility, and multiple unanswered requests
for sick call. As the Seventh Circuit noted in overturning the dismissal of a
deliberate indifference claim, “[a]ny injury to the head unless obviously
superficial should ordinarily be considered serious and merits attention until
properly diagnosed as to severity.” Murphy v. Walker, 51 F.3d 714, 719 (7th Cir.
1995).

'® Memorandum to Prisoner 4 regarding Informal Resolution, March 13, 2008.






































































