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BRIEF IN OPPOSITION TO DEFENDANTS’ MOTION TO TERMINATE RELIE F
REGARDING MENTAL HEALTH FOR THE HADIX FACILI TIES

. INTRODUCTION

Contraryto Defendants’ clams, a caeful consderation of the evidace eveds that the
extraordinary failures that led to the Court’s November 13, 2006 preliminary injunction reflect
systamic deficiendes in thementd hedth system, induding thefailure to dagnosementd il Iness,
the falure to provide quigiied mental helih staffingandservices,thefailureto coordinate matal
health sevices,thecreation of barriersto psychiatric consutation for genera medical practitioners,
and the ureliability of medicéion presaption and deliveryamongothers. While manyf the
examples of these probofs weredrawn from the gperience ofthe mentallyll at the Southern
Michigan Corretional Faility (“*JMF”), contrary to Defendants’ clans, these failure prevat
necessay medical care, as wH asnecessay mentd hedlth care for thasewith mentd health isaues,
at all theHadix facili ties.

The Court appropriately utilized Fed. R. Civ. P. 60(b)(6) to reopen the issues of the

Complaint. In anyevent,evenwithout areopeiing, the Court’s equitable pows allow the Court



to addres the mental hdth issues that servesa barer to ending theconstitutional vichtions
affectingmedical are Futher, thee is sinply no basis for Dé&ndaits’ claim that the testimony
of Robert Cohen, M.D.al Erry S. Walden, M.D., vas mproperlyadmitted into evidencgén light
of the naure of thetestimonyprovided. Also conairyto Deferants claims, none of the merita
health issues ae mod.

II. THE FACTUAL BASIS FOR RELIEF ON THE MENTAL HEAL TH CLAIMS

A. Evidene of Harm from Mental Hehbih Failures

Defendants presentaion of thefacts is remarkable for wha it leaves aut as well as how its
repdition of point that the reard flatly refutes. Deéndants’ifrst incorrect claim is that the Court
basal relief solely ontwo deaths the death of T.S. in theSouhern Michigan Carectiond Facility
(“JMF”) segreaation unit, and the ddaof P.H. asa resulof histreamentat Duane Vidtess Hospital
(now, dter thefadlity has bee downgadel and lost its aceditation} known as Duae Waers
Hedth Care (DWH")).

In fact, in addition to these two deaths, the Court citatumber of othe“instanes of
medical treatment failure which were causally related toinadequate psychaogical and psychiatric
services at theHadix facilities” Op., Nov. 7, 2006 (Dkt. No. 2186) (“Nov. Op.”) & 13. These

includefailuresto provide mentalhealthservicesto adialysis pdient who was reisingdialysis, a

! Finding of F&t & Conclusions of w, Dec. 7, 2006 ([Rt. No. 2233) at 2.
Defendants féed to challeng anyof the finding of fact in their appal from this order See
Attach. 1 éxcerpt fom Defs.’Final Br. on Appel, No. 06-259Ft al.) (showingthat
Defendarts Statemert of IssuesPreserted doesnot include any challenge © the fadual findings
of the Court with regrd to Appal No. 2591, the menthealth appal or Appal No. 06-2628,
the medichapped). Havingfailed to @peal ay of the fatual finding with regrd to menta
health or mdical cae, Defendants canot now challeng them. United States v. Adala, 129
F.3d 846, 8504" Cir. 1997) (lawef-the-casedoctrine bes chdlenge to detsion reabed at
eatier stag of litigation that could haveeen ballengd on appa but was not).
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paient who needed surgery for a dug-resigant “stgph” (methicill in-resigant staphyloccus aures
or MRSA), a patient with heart fail ure who refused to take his medication, a patient who died of
rend failure without counseling, gatient who refused sgery for a brain tumor, and patient
needingsurgery for an arteiovenous malfanation in his brain.ld. at 13-14

The Court also notedrmimber ofadditionaldeaths related inadequée mental helh care
including thedeath o Patient 165, adeath related tolack of caeat DWH tha rivals tha of T.S. in
the prolongd a@nythat the patient veaforeed to endwe. Id. at 14-15. When this patient aed
at the Receptionand Guidance Cente (“RGC”) after loang 60paundsat ancther prisan, suypposedly
becaise of afood strike, the nise found him coved wth feces and Iyng on thefloor of the
“bubble” (point ofinitial screeningin the reeption procss). Despite thesdvious synptoms, he
nursedecidel thattheprisonemwasneurologcally sound beaase she thoug that he “hd sneaked
a pe& at her’ As aresult, she gve him a an of Ensue. Hewassubsequentlgent to DWH for
evaludion and the next dag phyician trangérred him to an outside hospitahncehe rachel the
outsidehosptal, hewas diggnosed withsevere neurological imparments including a“blown pupil”
(a signh of sevee naurologcal compomise). He alsohadaspiratiorpneumoniaywhich Dr. Walden
noted mayhave esulted fom the Ensurthe nurse gve him. DrWalden also criticized the nuise
assumption thahe patientwasa malingeer andthe lack of documentatiorandcare by the two
physidans onea RGC andonea DWH. Jery Walden Ralacted Expert Rgoort, Aug. 4, 2006 (Dkt.
No. 2079) &458. The patient subsequby died of aGlioblastoma, a bratumor. Id. at 57. Ashe

Court notes, the patient waeaed as a malingerwithout psghologcal examination although he

2 Severhof these ptents recved all or asubstantial part of thefreament at DWH.
Attach. 2, Walden Decl.



“needed coodinated medideand mental hdth care” Nov. Op. & 15.

One ofthe suicides involved patient who rported that his meditians no longeworked
and he neded fo silence the voms.” Thepsychiatrist was uriale to presgbe an effective
medication for him because of theformulary limitationsimposed onthemedical systan related to
cost. Id. at 4-15. Another patient in a DWH gneal wad was h&l in restraints for &
approximatelftwo-week perod shortlyafter T.S. died. Atach. 2WaldenDed. The Court quad
from Dr. Walden’s Expert Report ragdingthe intertwingl medical ad mental hd¢éh failures
represented by this case and hisunmet need for coordinated care by both medicine and psychiatry.
Nov. Op. at 15duoting Walden Red#ed Expert Report, Augl, 2006 at 73-74).

Defendants versions d thedeathsof T.S. and P.H aredsofundamentdly distorted by thar
failureto indudeinconvenienfads. Def@dants incoectlystate that onlgn unanticiped human
error in communicatingneedo transfe T.S. to a mental héh treatment faility causd a 21-gar
old mentdly ill prisoner to dieof exposureto excessive heat and dehydration. Defs.” Br. a 15 This
is amply na correct; thedeath of T.S. rdl ected thesystamic failures d medical staff, mentd health
stdf, and cugody to take any actionswhen the need for action was patently obvious

T.S. had a histry of mental ilnessjncluding bipolardisorder, depression, and past suicide
attempts. T.S. dso had multiple medical problems that placed him a high risk of heat injury.
Findings of Fact & Conclusions of Law, Apr. 3, 2007 (Dkt. No. 2375) at 6. On aheat dert day,
during a peiod of time in which the facility had no on-site psychiatric coverage, he was set to

segegationfor disobeyng correctionalofficers. Nov. Op. at 3, 8. He then atempted toflood his

? Defndants kaim that there s on-site psshiatriccoveage. Tha claim lacks ay

arguable fictud basis. SeeBr. in Support of PI$ Mot. to Strike, Nov. 30, 2007 at 5-7.
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cell. Cugody stdf briefly placed him on water restrictions? then placed him in four-point restraints
onaconceteslab in the seggation unit, wherdne stagd forfive days, until shorty before he did
of hea injury and dehydration Id.at 3-4; Sip., Exh. A, Nov. 17, 2006 (Dkt. No. 2210) (autopsy
repot) at8. Formuch of the time hevas in ratraints, he layaked in his own urinend he spd
much of the time seamingincoheently. Id. at 4 Pls.’ 2006 Exh. 4 & Exh. 106B.

Although Mr. Duffy, who was thédnighest rankirg mental helgh staff in the faility at the
time, declaed T.Sto be “floridly psychotic,” he nogéd that T.S.’s psshiatricmedications could not
be changed because of the absence of a psgychiatrist. Mr. Duffy prepared an energency referral to
a mental halth unit for T.S., but the refral neve took place Nov. Op. at 6. Mr. Duffy knew that
thereferral had not taken place, but took no further action totrander T.S.from theobsevation cell
in the segeaation unit at MF. Pls.’ 2006 Exh. 103 at 75-76.

The first two daysthat T.S. spert in restraints were hea alert days, with hea index readngs
around 100. Theideotape ofT.S.’s cell bgs up repeatedlyin these two das/and it shows the
corredional officers perspiring heavily and complaining alout the hea. Although
correctionalofficers frequentlyoffered T.S. waterandfood duringthetime hewasrestraned, on
mog oacasions herefusad. No stdf menber, during this period, noted the significance of these
repeated refusds, and nather of thelimited-license “psychdogists” who saw T.S.while hewas in
restraints (Mr. Duffy and Mr. Snll), or a phgidan whosaw T.S but didnat treat his uineburns,

made ay attempt to obtain an examination &ysyhiatrist, asidérom Mr. Duffy’'s unsucessful

* Defendants’ bief denies that T.S. was ewplacd on wéer restrictions, but the recdr
is to the contrar. Indeed, it is striking thaalthough TS. was on the heaisk list, the recat
indicates that Nwe Glaspe a supevisory nurse, pproved thavaterrestridcion. SeeBr. in
Support of Pls.” Mot.d Strike, Nov. 30, 2007 (Dkt. No. 2698) 7.
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attempt to transfer T.S. Nov. Op. at 6-9. Similarly, neither medical nor mental hedlth staff pad
attention to the fachat he was not takings psghotropic orhis cardia medicéions (other than
a duretic for hypertension) at all, bemuse thee was no detetable level of lithium (for bipolar
disorderj or anti-psghotics in his blood at autops$tip., Nov. 17, 2006, Ex A, AIT Laboraory
Rpt. at 2, 3. Therarealso no documents in the medicacord that indicatehat staff vere
monitoring his medidsons See, g.,Nov. Op. at §1.2(notingthatT.S.’s lithium levels weg not
monitored for a prolonged period prior to his restraint and death). The only medication that T.S.
appeas to have ben takingwas hylrochlorothiazidea commondiuretic that plaes the paent at
increased risk of denydration.® Hehad mae than twice thetherapeutic range of this melication in
hisblood,Stip.,Exh. A, AIT LaboradoryRpt.at 1,acain rdlecting the lak of gopropriatanonitoring
of his condition.

Shortlybefore T.S.’sdeath hewastakenfor ashower.He neede assistance rising from
the slab anavalkingto the siowers. He wa taken bek to his cell in a whalchar by custodystaff
and placed beck in restraints an the concrete sléb. Mr. Snall then decided not to examine T.S.
because hewas “slegping,” thereasan Mr. Smal gave onrepeated occasionsfor not examining T.S.
Nov. Op. at 7.

Afew hours laterT.S. was reoved fronthe restraintsOne minué after T.S. was removed
from the estraints, hedil from the slab to thddor. A fev minutedater,hefell from the toilet and

lay onthefloor for dmost an hour. At tha pant, a rajistered nuise Chales Bdtjes, attempted to

> Seé‘'Lithium Cabonate,” available at http:/Mvww.mentshealth.com/drug/p30-
102.html (visited 12/2/07).

® See, g., “Hydrochlorothiazide Patient AdvidacludingSide Effets,” available a
http://www.drugs.com/pdr/hydrochlorothiazide html (visited 12/2/07).
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take vital sigs” T.S.asked thewurse ithe got aealing, and the nurseld T.S. hat “it's faint, but
| head it.” Id.at 7; Pls.’ 2006 Eix. 106B éxcerptede@codings)® The nurse¢hen took no further
action to summon emeggcycare or othewise trat T.S., and didoteven reord hisfindings. An
hour later when the nwge reéurned to pass mediton, he discoveed T.S. not breghing, and
resusdtation eforts were unsuccessul. Nov. Op. at 78.

In short, althe gaff involveddid nothing, including the menthealth staff Francis Dufy
(chief of the Qut-Patient Mental Hdth Team (OPMHT”)) and Allan Srrall (Psychologcal Servies
Unit (“PSU”) staf), who watchal and lstened a a “floridly psychotic” man® was héd in four-point
restrants whilescreamingincoheentlyand gneally refusing to at or drink duing and afte a het
wave. Id. & 4-6. Custody smilarly recorded T.S.” continued refusal to accept water, and did
nothing. Pls.” Exh. 106Aatunnumberd 2-8. Any singleoneof thesestaff manbers, includinghe
physician who fded to intervener trea at DWH andthe nursavho knewthat T.S.’s catiac input
hadfallendramadically, couldhaveprevented T.S.’s deh byinterveningnone did.ld.at 7. T.S.’s
deeth thus resuted from thefailures to pravide any on-site psychiatric coverage, as vell as syecific
failures of both “psghologsts,” the phgician at DWH thenursesGlaspemndBoljes,aswell as

custody Such aaryss-the-boal falures ae intrinsically systemic. As Dedndants’ Médical

" The nursavas @paratly attempting to tak&.S.’s pulse or blood pressymor both.

8 This exhbit consists of an edited \&@on of two videotapes: the vid&pe in the
isolation cell, which records periodically, and thevideotgpe made whenever saff enter the cell,
which recordsthaseencounte's continudly. The exhibit is gopproximately fifteen minutes in
lengh.

° Id. at 4-6.

10 Seeid. at 4 (notinghat despite T.S.’s neoval to DWH on August 4, 2006, ks not
treded bythe phyician therg



Director said in his testimony:
| think in looking at the tapg in particulait was very
appaent in the tapes thad.S. was havingnumber ong
mentd deterioration, and numbe two, physical
deterioration. | thought that there was anple opportunity
for custodyofficers, for matal health pragssionals, and
for nursing to hae intervened and bought in a
psychiatrist, brougt in a medical ddor, or just done
something to intervee. And that wa not done.

Id. at 8-9.

Defendants similarlymake an unpersusive, and in this casenternally contralictory
argument regrdingthe deth of P.H. Defadants’ basiarguments tha P.H. wa in fact ompetent
to make the decision to ege trement, and should havedreallowel to make that desion. See,
e.g.,Defs.” Mot. at13(“Onecanarguewith tha choice but it was a chorewith a logcal connetion
to PH’s desired outcome, that he not be returned to KCF.”). At the same time, inconsistently,
Defendants ppareantly endorsehe evertual decision of the maical staffto begn the proces for
appointment of agardian. Id. at 13-14 (“Defendantsdid, over the course of severa months, findly
detemine that PH’s medicalondition was sufficientlyaffecting his cogition that a gueatdian
petition was warranted. . .. No onehassuggested tha there was areasan why amedical doctor could
not and in fatshould not havenade the determination that abate pocealing should bgin for
Mr. PH based on thiafluenceon his cogition of his hyerthyoidism.”).

If thereis anywayto construe Diendaits’ argument as logally consistent it would have
to be that Dedndants’ stih started guardian procedings at exactlyhe riht time—nottooeaty and

nat too late. Theproblem with tha argument is thet, once again, it ignores saneinconvenient facts.

Allan Small,the FSUstaff member invaled inthe deattof T.S,, saw P.H. foevaludion in Januay



and Februgy 2005,butdid notscheduleanyfollow-up despitehe factthatMr. Small believed that
P.H. mayhave ben sufering paranoid delusions becaudeH. refusd cae. Nov. Op. at 11.
Another limited-license psychdogist, David Arend, who was the head o the JMF PSU Unit,
asseasa PH. as ot mentdly ill onthevery day tha PH. was dagnosed with thyrotoxicoss (thyroid
levels so hip as to be toxi). Id. at 11-12. As notedbave, it is Defadants’ position that P.H.’s
cognitive problems resulteddm his hyperthyoidism. Defs.” Mot. at 134.

Accordindy, thequestionthatDefendantsio not addresss why it took another garfrom
the time of the diagpsis of thyotoxicosis to bem guadianship proeedings. n fad, P.H. saw a
psychiatrist as aesult of theMay 2005diagnosiswho notd thatP.H. had paranoid delusions and
prescibed anti-psychotic medicdons that he did not takeCorredions Medical Servicg Inc.,
(“CMS") deniedarequsst for follow-up byan endognologist. Untreated, P.Hs’health continued
to deteriorée throudn multiple hospitalizations url June 2006, whe a phgician demaded that
menal hedth saff evaluate PH.’s competercy. A psychiatrist thenpreparedthe nrecessangtatement
tha P.H. was not competent, but the Central Office of the Michigan Department of Carrections
(“MDOC”) sat on the stateent for morghana month despite the lifdredeningemegency A
heamg was set foAugust 2006, byvhichtime itwastoo lae andP.H. died. Nov. Op. at 123.
But for the one-month completelyinexplained delaipy the MDOC, despite the @vious arof
delays, perhas P.H. would have livedin anyevent,had the ompetencyssue beenduressd at
thetime of theinitial diagnosisof thyrotoxicoss, thereis noreal question but that PH.’s life would
have ben spaed.

B. TheFalure to Diaqmose Mentalllness at RGC

As illustrated bythe deths of P.H. and Patient 165upra at 3), much othe ham from



Defendants | ack of mentd hedlth sevices flowsfrom thar fallureto dagnoseprisonersas mentdly
ill. Thisis a problem that is picularly acuteat RGC, wher@risoners ge supposgto be screned
and their bronic medial and mentéhealth nedsdiagnosed.In fact, howeverthe reord evzidence
shows tlat, while the PSU staff fer about 14-18% oincoming pisoners forpossible admission
to the OPMH program, anly asmadl fraction of thoseprisones are accepted intothe program, with
the result that only2.2-3.2% ofincoming prsoners a& adually acepted into the OPMH saload.
Walsh Expert Rep., Aug24, 2007 (Dkt. No. 2609-%t 5.

In cantrast, surveys indicate tha 16%o0f prisoners naion-wide are receiving mentd health
treament of sone form and 10% ae receiving mental helth medications. Id. a 5 n6; see also
Kupers Expert Rep., Aug. 24, 2007 (Dkt. No. 2609-2) at 2 (noting that epidemiological surveys
indicate that 1530% of prisoners hae psyhiatricdisorders thatasult in functional disabilities).
Indeed, Dr. Kupers cites an aticle by Jeffrey Metzne, M.D., currently saving as Defendants
psychiatric expert, in which Dr. Miner sag that “[siudies and clinidaexperience hae
consigently indicated thet 8 10 19 percent of prison inmaes hawe psychiatric disorderstha resut in
significant functiond disabilities and ancther 15 to20 pacent will require saneform of psychiatric
intervention duringheir incaceration.” Id.

Aside from thestark statistical evidereof unde-diagnosis, the experts found a host of other
indicationstha prisoner'swere nat receiving gppropriate diagnoses d mentd illness n RGC. P3J
staff failed and efusel to obtain reords of pat mental health trément, with the result that
prisoners whosellness was in temporarremisson, but likely to reenerge in the stresst
atmosphere of the prison, would not be identified. WalslptRat 6. large numbes of prisones

who reported atensive histories of merifaealth diagoses antteamentwere nonethkess labeled
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not in need o treatment & RGC:

b. There is aconsigent pattern of “under-diagnosing.” By tha |
mean that psoners suffang from seious mental iliness have
their diaghoses downgdel inappropritéely to a less seve
mental illness or no mental illness at dl, and on many
occaions have their tegment discontinued. . . . have

found duringmy tours of theHadix faaliti es the following
widegoread pattems of under-diagrosing:

D In Reception, individuals who have documented past
historyof Schizophrenia, Bolar Disorde or Mgor Depressive
Disorderwith suicide attempts, addaghosed “Adjustment
Disader, “No Axis | Disarder” or maey “Sulbstance Abuse
Disorder” then the teatment plan isTNR,” treatment not
requiral, and the individual is dropperbfn or not erwlled

in mentd hedlth treatment.

(2) Prisoners who gort duringtheir Recption
evaluaion that theyhave ahistoryof mental iliness, and
prisone's who have been teking psychiatric medications
verified on their jail transfedocumats, are dvised by
mental helth staff not to seek merithealth treement
because sich treatment might adversely affect parole
proceedings a adversely affect their ingtitutional
assigiment. Then, menthealth staffrepot on the

chat that the prisoner sigrs from a minor motional
condition and does rot wish to perticipate in mentd health
treatment.

3 Very little in the way of neuropsychadogical
assessnent and neurological examinaion isdone  This
is problematic beause poblems relaté to “closed had
injuries” and othecauses of orgnic bain disordes, which
areveryprevdent amonga population of prisoms, ae
consajuently under-diagnosed. Plisones with arganic
brain disordes ae proneto inappropriatédehavior but
becaise no testingvas dongheyareusuallyleft to shift
for themséres with no mental héta intervention, and
they run doul of the disciplinary systam and frequently
end up in some fon of punitive segegation.

4 Outside of Reception, many prisoners |
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encounteed ae diggnosed with a primgrcondition
such as Substancelause disordéror “adjustment
disorder’- reldively minor mental illnesses — even
though they have ahigtory of repeated psychiatric
hospitaliations, past diagses of Schizophrenia or
equivalent seous mental illnesses, antegescibed
strongps\chiatric medications with anti-pgjotic,
mood stabilimg and antideprssant efécts. This make
no sense. Eitheheysuffe from a mental illness that
justifies their being prescribed strong and potentially
toxic psychiatric madication, or they dona and should
not have to undgp the risk of sideféects. h many
cases, when Inoted this discrepey betwea diaghoses
and medichons, the prisoner ported that hénad ber
diagnosed and hosptalized in the past for saious
mental illness and suicidét@ampts, and had bee
taking strongpsychiatric medications with vergood
effects ove manyyeas. h geneal, when gatient has
a positive responseto apsychiatric medication that is
anti-psyhotic or mood stabilizing, this is evidence he
suffers from the metal iliness that warras such
medications i.e., apsychatic condition sich as
Schizophrenia or arffact disordersuch as Bolar
Disorder

Kupers Ded., Aug. 24, 2007 (Dkt. No. 2609-3t 5-7.

Dr. Kupers expert report gives many examges d this patern of under-diagnosing in RGC.
See, g.,Kupess Expert Rpt. at 7-8descibing Patient k20, who wa first a psghiatricpatient at
theage of 9 ard has taken psychotropic medicationssince then; this paient reported his need for his
anti-psyhotic and atidepressat medication when heameo RGC but despata kite did not recee
anypsychotropic meicationsfor 45days; notesin hischat contradit eat other, with some say
thereis no psghiatric history despite notinghis prior psychiatric medications, or geribing
psychiatricsymptoms bustating thahis mental status isnremakable); at12 (desabing Patient

K-22, another prisonein the Recption process, who lkddbeen in tratment foibipolar disordefor
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four yeass, has admily historyof bipolar disorde arived @ RGCwith presciptionsfor anumber
of psychotropicmedicationsandis aurrently off medicationsand experienag dinical depresion,
but was dssuaded byhe psghiatrist from seking psychiatric medications; the pshiatrist found
no psyhiatricillness).

C. The lack ofQualified Staffand Servies

Mental he&h staff ae divided into tvo separate reorting and supeisision lines. The
OPMHT is qperatedby the Department of Community Health. PSUstdf are MDOC employees,
whose dutys to provide the mental health s@es forthe gea majority of prisones in theHadix
fadliti es. SeeNov. Op. at 15t6. Duringa two-month peod in 2006, includinghetime thd the
psychiatrist from RGC was sypposed to ke covering bath RGC and JMF, there were no on-site
services at JMF provided by a psychiatrist. Id. at 16-17. Amonghe prisones rekrred to mental
health sevices duringthisperiodwho received no mentd hedlth sevices from ather apsychologist
or a psghiatrist wee a p#ient on a huner strike a suicidal pagent, two patientamakingthreds of
self-injury, and a ptent describd as experiencg paanoia Id.at 17.

PSU stdf are professondly ill-equipped for the tasks they are assgned to peform.
Documentary evidence suggeststha PSUstdf rarely, in fact, ddiv er actud seavices;they gppear to
be fulfilling rote pg@erwork requirements whe theydo see pizents. Id. at 1I7. Forexample, Mr.
Small, involvedn twodeathslike virtually all of the PSU staff, lssonlya limited license to prtice
psychology in Michigan. He was supposedly supervised, as is required under Michigan law, by a
fully-licensa psychologst. Mr. Snall's only conta¢ with his official supervisor, theSU Regonal
Director, wasby email, plusone fece-to-face cantad with thatpersoninthe yea prior to the heaing.

His direct superisor was another limited-licese psghologst, also supervisedytthe Regonal
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Director. Id. Mr. Smdll’ s qudificationsas apsychdogist consiged of an undergraduate degree in
theology andan M.A. in community counsgling. Pls! 2006 Exh.105. The OPMHT shares the PSU
defidencies. hfad, thesupervisofor OPMHT at JMF, FrancisDuffy, had qualifiations simiar
to those of Mr. Small. He vgaa psghiatric social worker, dso not fullylicensed, een thoud he
was the senior membe of his wunit. As roted éove, he was dsoinvolved in apdient death. Nov.
Op. at 19.

Aside from the lack ofjualificaions, there is also aitical lack ofavailableservices. As
Dr. Walsh notes, onlg small minorityof the prisones rekerred byPSU for mental hdth evaluation
in the RGC scra®ng piocess e aceted for theOPMHT caskad. Walsh Rpt. at 5.
Therearealso longdelays to see mental héh staff in RGC. Kupes Ded. at 4, 14. h addition,
missed appointments with mental health stadfeprevdent, an indication that patient outcosne
were beingadvesely affectal by delays in treatment. Nov. Op.tal9. Thesedilures to réer for
senices ad delag occurin the context of stem-wide eductions in the avability of mental
health tratment. Thex havebeen no ineases in the availabilitgf mental healthbeds in the sstem
since atleast 2002, despite population in@es. h fad, prisoners who resl in-pdient treatment
have lost acess to 22 bedsifmerlyavailableatDWH, and DWH haslost its hospital acaditation.
Hadix prisonershave dsolost accessto any accredited MDOC in-patient psychiatric facili ty, because
theHuronValleyin-patientmentalhealthprogamhasalsolost itsacaeditation. In addition,Hadix
prisoners hee lostacesdo theoff-site self-mutilation unit, which Defielants havelosed. Kupes
Ded. at 9-10.

In short, itis not surprising tha sofew prisoners are referred for treatment because there is

littl e treatment avéable for then whereer the aresent. Seealso Attach. 3 (Redaded Cohen
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Memo. Dec5, 2007). Prolored failure forpsychiatricattention to patient deteration in DWH.
Further, depite the reductions of aess to mental lath cae that havealready occured, the
intention of the Deparmert of Communty Heath (which runs the OPMHT) is to
“downsize/streamlineeament”evenmore. PIs.’ Brin Opp’n to De$.’ Mot. to Approve Tansfe
Plans, Aug 13, 2007, Attach. 13kt. No. 2594-16) 83. As Dr. Kupes noted,

Of course, if suficient sewices forprisoners suéringfrom
significant or serious mental illness are not available, one way
for clinical staff to feel more comfortable with the shortfal is
by not diagnosing matal illness that would requiregatment.
... Thus, ore of thePSUdlinicianstold meduring ajoint
meetingwith PHU and OPMU staff thahe tries not to ref
“too manycase” to OPMH becase theyareso overloade
with cass. h that straigt-forward @mment lies the crux of
the problem: the only way to decreasethevolume of referrals
to OPMH is to raise the bar terms of who is to be f@red.

Kupers Rpt. at 6-7.

D. Lack ofCoordination of Mental Hidth Service

The MDOC Medical Director forthrightly admis tha the current system of mentd hedlth
staff divided into PSU staff that employs, the OPMHT who a&r pat of the Dgartment of
Community Sevices, dong with asgaate reporting line for the physidansemployed by CMS, is
not workingand canot work:

Q: Do you think that therera axy problems riggt now in the
coordinéion between th&DOC, the Depdament of
Community Health and — well, let me— and CMS with
re@rd to mentbhealth cae and the intersdon of mental
health and ntkcal cae?

A: Yes, ldo.

Q: Could yu desdbe what those jpblems are

A: Well, becaus®f the superisory structureand the &ct that

mental hdth in and of itself has theelines of
spervision, and then you have — 2 there's an interface with
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custodyand then gu have a interface with the MDOC,

and thengu have — \Wwich ae the nuses, and thenoy have

an interhicewith the MSR which is a CMS empl®e.

You'vegot at least sior seva interfaces thee.
Pramstaller Dp. Excempt, Aug 13, 2007 (Dkt. No. 2594-@X 16. h fad, Dr. Pramstaller stad that
heis “not sure that the Department o Corrections has the expertise to run a good mentd health
progam.”ld. Seealso Kupers Rpt. at 16 (noting thatlferedoes sem to be a s@wus failure of
collaboration beéween medcal andmentd hedth clinicians, as evdenced by ddays in psychiatric
assessmentsgeested bynedical pactitioners? also noting problas betwee PSU and OPMHT
staff based on pattessof OPMHT staff‘inappropriatelydowngadingthe diagioses” ad “denyng
needé mental heléh treatment”)

Another critical problenis thatthe Office ofthe hdependet Medical Monitor (OIMM”)
has documated PSU staff n@ewing referrals for psghiatric carefrom geneal physicians and
decidingthat no reérral wasnecessarythus overulingthejudgment of the phgician that eviaation
by a psychiatrist was required, and dso making the decision about whether a prisoner placed in
observéion as potentiallysuicidal should be elwated bya psghiatrist. The OMM notes how
inappropriate this practice is:

At the Hadix faaliti es the deision to refe a pisoner to
psychiatry restswith the PSUstdf manbe, and it should

naot.

At the present time, PB can decideto refe to [OPNMHT], which
would involve the prisondseingseen byanotheidimited
license psghiatrist, or, theyxan deide not to make the
referral. This is anotherason Wy these setices should be
unified All prisoners placedin isolation because d a charge

in their mental status should e#eze psghiatricevaludion by
a psychiatrist.
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Colen Letter, Apr. 26, 2007 (Dkt. No. 2401) a 5-6; see also Attach. 4 Cohen redeted mem.,
July 6, 2007 and atthenents) (showinghat a phgician attempted to makedirect referral to a
psychiatrist but PSU sff blocked theeferal; the phyician réers to a protocol indicatinthat
physidans are unable to refer to apsychiatrist directly); see also First Report of the OIMM, July
10, 2007 (Dkt. No. 2535} &6.

E. Medicdion Delays and hterruptions

Pdientsare denied psychiatric medications, as notd alove, as airect resut of thesystamic
underdiagnosing ofmental liness. Unfortundely, theyalsolose acess to medi¢eons becausthe
systan of mealication delivery is sSmply broken. Defendants dgpend onamail order pharmacy in
Oklahoma that has proven indifferert to its contractual responsibilities, without provoking a
contractud enforcement action from MDOC. As the MDOC Medica Director stded in his
deposition:

There seems D be an dtitude tha we have to accept wha

they[Pharm&Corr, the ontradual pharmay servicé give
us, almost like theye in the drivers seat and &vwoik for
them, which is totallynaceptable in myeyes. We are

the peson[d who let the contra¢cwe had thedeas aout
what weneedd in the contret, and on manissues they
havent deliverel.

Pramstaller Dp. Excempt, Aug 13, 2007 at 39.

Dr. Pramstalleralso desébed a ontract requirement rguiring PharmaCorr to dieer
medications sorted bgatient, but in facPharmaCorrefusesto sort them as reqad bythe
contract, 0 that MDOC staf have to pend “hours and haurs” sating through the baxes b locate

all the medic#ions for a pdicular pdient, which maybe in threeto four diffeent boxes. Id.

PharmaCorr lao refusd to cary out its responsibily to establish an elaanic link betwea
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SERAPE, the electinic record sytem,andits operations on thegund that prior MD@ staff had
decide that the eldgconic link was unnezssay. Id. at 40.

The OMM investigdion of medication neewds at theHadix fadliti es foundhat theravere
problems with baclorder delays at the phanacy auomatic renewd delays, medication
administration delays, and ddays inexeautingaphysidan medication orcer. OIMM First Rot., July
10, 2007 (Dkt. No. 2535) at 4. Th&eport also found thatpaotraryto the announakepolicy of
purchaing melications fom alocal pharmacy when PhanaCorr ould not supplyhem, the pretice
is, if medications araot available, theatient will just have to waitld. at 7.

The Reparincludes a medicatiostudyof RGC. One ofits findings was that, of thirtee
arriving prisoners on a randomly chosen day, only two of the pdients acually received their
medications the dayattheyarrived or the following dg  OIMM Medication Rpt., dly 10, 2007
(Dkt. No. 2535) al4-15. On anothedaythatthe OMM studiedonly five of 20 paients receved
their ordered medications on the daf arival or the bllowing dgy. Id. a 15-16. One of the
patients whose meditions was inteupted fad a history of heaing voices that told him to hurt
himself or others. titook four dag for him to reeive hisfirst dose of ati-psychotic medicton,
even thoub he arived withverified previousmedication@ndanobvious ned formedication.ld.
a 17. In fact, Dr. Kupes found prisone's who experiencedthree-week interruptions of thar
psychiatric medications. Kups Rpt. at 17. This failure to der same-day medications wa
confirmed in a recent deposition taken by Plaintiffs in which Dr. Thai, a psychiatrist & RGC,

indicated thet hedoes rot order smedaymedcations for incaming prisanerswhohawe pgcharopic
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presciptions unless itd an “energency” **

The OMM als gudied nedicaion interruptions, after the initial presription, at RGC. By
analyeing a samplef medicdion kitesin three othe months studied, the studigtemined that, had
the OIMM andyzed the enire sanple of mdication kites, the OIMM would have stdistically
expected tohave identified 392kites filed by prisonersout of oneor more madications OIMM Rpt.
at 19-23"

Moreover, because of the limitations of PharmaCorr, the only way to get a “same day”
medicaion at RGC isto uilize theonsite pharmacy a8 DWH. Todo sorequires anurse to walk
over to DWHto pick upthemedicationtakingaway nursingstaffingtime. Id. at 26. As the Repbor
notes:

Staff is now, in eféct, daling with two pardlel pharmaces, neither
of which povides deliveryserviceto the nursesral neither ofwhich
appearsto ke very ficient from an MDOC peaspective: nurses must
pick up the medideon, track ad prompt PharmaCorof undeliveed
routine medicaon, and when medation is delivered to RGC for
paientswho have tranderred to other facilities, thenurses have to

find out where the paient went and ensure tha medication is
delivered o the new facility.

1 Plaintiffs will file the approprige deposition excerpt in support of this statement when
it becomes aailable.

12 The figures ae sé forth below:
Projected Ratef Kites  Projeted Total
Month  No. of Kites Showinjo Meds No Mds Kites

Januay 166 53% 88
March 247 67% 165
May 190 73% 139

Projected total owethe thr& months: 392

Becausenot all prisoners whora out of mdications file kites, thecaual total of
prisoners whoseedications we interupted is obviouslyighe.
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Thus the pgperwork tracking is not good and is acknowledged & ot
good byRGC staff. . . . A quickaview ofthe [keep on pspn
medications] log on June 15, 2007 demonstrated that of 48
medications presaibed on Jure 5,2007, only 12 had arived and only
19 of the42 presaiptions set on Jure 4, 2007 arrived. According to
this log, onlyone-third ofthe medictions orderd weee received
within 10 or 11 days d ther ordes.

Id. at 27%

The stdf cannot treat thar patientseffectively as longas conponentsof the mentd hedlth
system such athe nedicdionrenaval systemreman broken, so that pseriptions for psghotropics
are not reliablyfilled and @minisered. Forexample, grisoner who aived & RGC on three
psychotropic méications did not reeee those prscriptions for vaying lengths of time. @prived
of his medications at RGC, msental satusdeterorated apidlyand he beamefloridly psychotic.
He was eventualy housed in DWH for treatment of decompensated psychosis and celulitis.
Ultimately, he had to beansfered to MDOC's (unacradited) psghiatricfadlity . First Report of
the OIMM, July 10, 2007 (Dkt. No. 2535) a 10-12; seealso idat 17 (dmilar casg. Psyhatropic
medications presaibed for incoming prisoners are ddayed and interrupted because of thesystemic
problem that SERAR cannot be usketo order mdications diretty to PharmaCorrrad the other
systamic problemswith PharmaCon’s sevices. Theseproblems ndude PhamaCon’s refusd to

accept presciption renewa requests more than five to sven days before a presaiption expires,

building into the operations a Catch-22 that, given the PharmaCorr shipping delay (and refusd to

13 After Defendants ultimately filed aresponseto this Report, the OIMM refuted its
findings, thorougly demonstratinghat therevas no met to Defendats’ fadual claims.
OIMM Resp, Nov. 20, 2007 (Dkt. No. 2685). Although Phintiffs immediately swggested to
Defendants that it would be Ipéul to resolve ay remaning factua disageanents in a
conference call, Defendantsdeclined to do soand have since failed to respond in any manner to
the OMM Response.
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pack medicationsin a digribution-friendly manner), guarantees thd a numler of medicationswill
be interupted. Id. a 36, see alsd’ramstaller Dp. Except at 39 (rgpackingissues).

Thesemedication dsruptionsare dso paticularly seious because “medications become
the sole clinicemodality availableto prisoners with serious mehiiiness.” Kupers Rpt. at 26.
Further, thesecritical problems ae widespread, as demorstrated by Dr. Kupers:

| discovered many ingppropriate discontinuaions of psychiatric
medications foprisoners with mental iliness.discovere cases
where psyhiatric medications we discontinuedlaruptly when
prisoners steral the sgtem. Idiscoverd case whereprescibed
medications wee not dévered to the p@ent for dag or weés at
a time[.]. . . Discontinuation and l&of continuityin the
provision of psghiatric medications aahave gaveeffects,
rangng from discomfort and insomnia in patients takmgod-
stabilizing mddicationsto autright manic episodes inindividuals
who depend onmoal gabilizers to avoid dramaic moad swings.
When antidepresant medications @discontinuedlauptly, or
thereis agap in thar use for any reasan, adepressive episode is
likely to evolve, and it mage complicted bysuicidal ideation
or adions. When anti-psghotic medictons are discontinued
abruptly, or there are discontinuities inthar ddivery, the paients
areprone to aute exacebations of psghosis. h other wods,
discontinuation and discontinuities iredicdion deliverycan
have vey dire dinical consequeces. Idiscoverd numerous
case of discontinuation and discontinudynongthe prisones

| interviewa and the learts Ireviewed.

Kupers Rpt. at 10-11!

4 The mediation problems ar paticularly sevee for patients who, bewise ofserious
medical poblems or disabilities, aresignel to in-patient cae & C Unit. Bypolicy, such
patients canot be precribed mgor psychotropic meications. This policyvas onfirmed byDr.
Rushbrook durindnis deposition on Decemb#2, 2007. Plaintiffs will supplthe deposition
excerpt when it becomes available. While Dr. Rushbrook stated thet one of the C Unit patients
affecta bythe policyhad ber re@ntly transfered to anotherdcility where he ould reeive
psychiatric medications, that trarefdoe not cure theystemic problem that prisorseareforced
to go without thesemedications as aresut of ther assgnment to C Unit.
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. THE RELATIONSHIP BETWEEN THE MEDICAL AND MENTAL HEALTH
VIOLATIONS

Defendants hee failed for yeass to eliminate the Elgh Amendment violation regding
medical are and the gregous deficienesin mental health ca ae intefering with the steps
necesaryto eliminate he medicaviolation. One paticularly striking example of howeforming
medical areis hindered byhe constitutional violatiomvolving ment&health is the baer that
PSUpreseatsto a sonatic physician refering diredly to a psghiatrist. Seediscussiorsyora at 16-
17. Simiarly, as notedlaove, theecod indicates that marpatients with life-thrateninglinesses
declined neessay medical treatmentithe complet@bsene ofthe appopriate &ailability of the
psychologcal counselinghat could reult in prisoners aeptingtreament. Such medical @mément
failures aused by thelack of appropriate psychdogica counseling availability will necessaily
continue until mental health séces ae povided.

The reord is relete with other amples of the mntal hedth failings exacerhing the
medical filings. Policy allows psychotropicmedications to bedfusted byoff-site phicians, as
was the only way medication agustmentswere doneat IMF during thepeiod tha the psychiatrist
was #@sent. This prdice poses medad risks to patients, since tleaare significant physical side
effects d psychatropic medicationstha require montoring. Indeed, T.S. hed nomontoring of his
psychotropic meications whilele psghiatrist wasabsent despitieis psghologcal deteioration,
andoneof his psghotropiamedicationgouldnot bechangdin theabseneof thepsychiatrist. Pls.’
2006 BxXx. 114 bates 152092. Similarlynedical stdf were unable to savéhe life of the
hyperthyoid patient beause unqudied PSU staff did not refethe pdient to a psghiatrist. The

reacrd shows a multitude of othpatients whose medical care was adves@dgtal bythe absece
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of psychiatricor psyhologcal counskéng. See syora at 2-4.
The Court thusipproprately concludel that it could not address the dieal problens of

the cdlass wthout aso addressng thementd health isaues:

[M] anyof the repeatel and reurrent problem ases noted

by Drs. Cohenad Walden conaa the cadks betwea

medical areand mental redth cae. Without a sstem

that efectivelyaddreses both aes, Eignth Amendment

violations will continue as ay-produd of unconstitutional

mental helth care
Nov. Op. at 24. Dlendats have providd no argment attempting tohallenge the Court’s
conclusion.

IV. THE COURT'S DIS CRETION UNDER RULE 60

A. TheCourtHas GenellaEquitable Bwerto Modify Existing Orders to Cure the Constitutional
Violations Regading Medicd Care byAddressing Matal Hedth Care.

As the Supreme Courtislan United States v. Swift €0.,286 U.S. 106 (1932),

We arenot doubtful of the powesf a ourt of equityto modify

an injunction in adgptéion to changed conditions, thaugh it was
enteed byconsent. . . . Pow@éo modifythe deceewas raeervel
by its veryterms, and so &m the bemning went hand in hand
with its restraints. flthe reservdion had been omitted, powthere
would be byforce inheent in the jurisdiction of chrcey. A
continuing decree of injunction drected to eventsto cmomeis
subject alwgs to adaption as ents mayshape theeed. . . .

[A] court dos not abdicatés power to reoke or modify

its mandate, if satisfied thevhat it has beedoing ha been turng
through changing circumstances into aninstrument of wrong.

Id. a 114-15; seealso Rufo v. Inmates d the Sufolk Co. Jail, 502 U.S. 367, 378, 383-84 (1992)
(holding tha consent decrees mgy be modfied pursuant to Rue 60(b) when apaty shows that a
change in the injunction is warranted by changes in law or facts, aslong as the modfication is

suitablytailored undethe e¢rcumstancs).
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All of theremediesrequired by theCout in theNovembea 2006 Order arein fact critical to
fixing themedical violations. The usaf in-cdl mechanicarestrants in non-medical setigs
presentsan unreasaablerisk of desth or other ham from physical causes for mentdly ill prisoners.
Similarly, thelack of qualified mentd hedlth care stdf, in gppropriate numbe's, and gppropriately
coordinaged with medical are presents an unrasonableisk of degh for prisones like P.H. or
others who do not ceivethe medichcare theyneal becase their untrated mentailiness leads
them to decline reded nedcal are Indeed, a noted this problem has ady contributed to a
numbe of prisone deaths The practice of limited-license psychdogists interfering with referrals
from OMS physidans to psychiatrists dso exposes pisaes with untreated mentd ilIness,
paticularly thosewrongly classfied as “naingerers,” to falures to tret thar physical hedth needs
Thus, whetheor not theCourt eafirms thereopaing of the mentalhealthissuesan thecase the
Cout has aresponsihility to address he bariers to appropriate medical care tha the severely
deficient mentd hedlth care now impaoses, and it cannot peform its constitutional responsibili ty
without addressng thesementd health isaues.

B. TheCourt Has Unqustionable Power to ReopdJnderRule 60(b)(6)

In Kokkonen v. @ardian Life InsuranceCo., 511 U.S. 375 (1994), the Syoreme Coutt
affirmatively stated thatwvhenasettlemenageementhasbeen inorporaded into a courorder, the
court hagurisdiction to grat relief byreopaing thejudgmaent if the settlement is brehed. Id. at
381. Notwithstanding Kokkona, Defendants egue that the Court sxd beausdéhe Consent Deee
mental healtlprovisionshad beendrminatel. Termination ofa consent deee povision or other
injunctive ordeyrhoweve, does not meathat, for legl purposestheconsentlecee neer isted.

Benjamin v. dcobsoril 72 F.3d 144, 1524 Cir. 1999) €n bang; Inmaes of Sufftk County Jail
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v. Rousel129 F.3d 649, 66217 Cir. 1997). Noisthere anthing in the langage of PLRA that
explicitly or implicitly suggests in anynannerthat PIRA was intended to depe ather paty of
remalies otherwis@vailableto it under Rulé0; infact the langiage indicats that PIRA was not
intendedto limit a party's rights to seek i@eningunder Rule 60.Seel8 U.S.C. § 3626(b)(4)
(providingthatnothing in PIRA prevents anypartyfrom se&ing modification of injunctive cour
orders“to theextent tha madification o termination would otherwisebelegaly pemissble’); see
alsoDep't of Hous.andUrbanDev. v. Ru&er,535U.S. 125133n.4 (2002) Congess is presumed
to legslate aginst the baaround of &isting law, ad when it legslatesin anarea but does not
address a pdrcular subjet it indicates its inention to leave thiaw on that subjeandisturbed).

Kokkone hdd tha afedera court cannot enforce a sdtlement greement, after comgete
dismissl of the @se wvith prejudicejd. at 377-78, pursumto itsancillaty jurisdiction, if the district
court hadheither retained jurisdictionor incorpoated thesettlemenageementinto an order.ld.
at 381-82. Th&upreme Court in so holdingasond that the settlemeatyeanent in that caseas
basedon statelaw contractual principles, not on the diversity issuesthat supported déderal
jurisdiction in the original case. Further, the Caurt held that the claims a issue in the original
diversitysuit were notdctudly interdepadentwith theclaimsrelaedto enforcemenif the out-of
court settlementld. at 381°°

Thus, for thre sepeatereasons,Kokkon@ does not suppt Defendants’ position that the

Court was baed from reopmeing themental helth issues. First, this case, unliKekkon&, was

5 In Kokkone, the Court also noted that thase béore it did not nvolve the poweof a
federa court to gant reopening of litigaton under Rule 60 atter breach ofan out-ofeourt
sdtlement agreement, it was instead limiting thecircumgances under which afedera court could
enforce asettlement to those in which the coeither réained jurisdiction to enfoecthe
settlement or incgoratel the settlement terms into awt order Id. at 378.
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