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1 (In open court)
2 (Case called)
3 THE DEPUTY CLERK: December 11, 2006, In Re: Grand

4 Jury Subpoena served on ACLU. Counseli please state your names

5 for the record.
6 MS. RODGERS: Jennifer Rodgers and David Raskin for

7 the government. Good afternoon 1 your Honor.

8 MR. SIMS: Charles Sims for the ACLU with Josua Dratel

9 and Steve Shapiro.

10 THE COURT: Good afternoon, and there are two other

11 people in the courtroom.

12 MR. SIMS: My colleagues 1 your Honor.

13 MS. STERN: Emily Stern, your Honor.

14 MS. FIGUEIRA: Elizabeth Figueira 1 your Honor.

15 THE COURT: The reason I asked that question is I have

16 sealed the courtroom 1 although one of the issues that we 'll

17 need to discuss in a minute is whether these proceedings should

18 in any or all respects be sealed, but 1 pending that decision,

19 the courtroom has been sealed and the transcript/of these
20 proceedings will be sealed and copies available only to counsel

21 for the respective sides and the Court 1 except upon further

22 order of the Court 1 which may follow perhaps even today. We'll

23 see.
24 To set the stage 1 there was delivered to my chambers
25 early this morning and in some sense filed in the sense of mark
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1 filed U. S. District Court by the clerk i s office at 9: 01 this

2 morning an order to show cause and accompanying memorandum

3 seeking to quash a grand jury subpoena. And the subpoena 1

4 which is annexed as Exhibit 1 to proposed order to show cause 1

5 calls for the production of "any and all copies of a document

6 marked i secret' dated 12-20-2005 with the heading Information

7 Paper that was received by the ACLU in or about October 23,.

8 2006, and any and all copies of any other document marked

9 i secret' that were received in October or November 2006 from

10 the same source as provided the 12-20-05 document referenced

11 above."

12 The thrust of the motion to quash is the allegation

13 that the subpoena is really a misuse of the grand jury for the

14 purpose of obtaining and suppressing a document that the ACLU

15 has in its possession by prohibiting the ACLU from obtaining

16 any copy of the document.

17 So there are two issues before the court. One is the

18 merits or demerits of the application itself 1 and the second is
19 the issue of whether these proceedings should be ...sealed or

20 denied.
21 Just to complete the preface, shortly after receiving
22 the copies of the papers 1 the Court attempted first to get a

23 j oint conference call of counsel. Unfortunately the assistant
24 was not at her phone at that time. I don i t mean this

25 pejoratively. There was no reason that she would have known
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1 that the court was going to be calling. So I placed two

2 separate calls ione to Mr. Sims to inform him that I would hear

3 this matter at least initially today at 2: 30. In the course of

4 that conversation, Mr. Sims volunteered that he had attempted

5 to file this with the clerk i s office without being subject to

6 sealing but that the clerk i s office had not acceded to his

7 request. I expressed no opinion on that 1 went on to say that

8 we i 11 take that issue up here today 1 and the other call, I then

9 reached out for Mr. Dasin, chief of the criminal di vision, so

10 that he could inform Ms. Rodgers that there was this hearing

11 today 1 and I mentioned to him that there would be the

12 additional issue of sealing it or not.
13 So i think that completes all the prefatory matters.
14 Let me hear on either of those issues first from the government

15 and then from the ACLU counsel. I start with the government

16 only because live had the advantage of seeing the papers from
17 the ACLU so I know their basic position.

18 MS. RODGERS: Thank you 1 your Honor. Well 1 which

19 issue would your Honor prefer to start with?

20 THE COURT: Why don1t we go to the merits first.

21 MS. RODGERS: Well, your Honor 1 the government would

22 actually prefer to not get to the merits right now and to ask
23 for some additional time.
24 THE COURT: Then let i s get to the sealing issue.

25 MS. RODGERS: Okay. The government believes this
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1 matter should be sealed. It involves a grand jury

2 investigation and pursuant to Rule 6 (e), any hearing that deals

3 with grand jury matters are to be sealed even in the papers

4 that have already been filed under seal at least for the

5 moment.

6 There are references to the government i s grand jury

7 _ investigation. Inevitably any discussion of the merits,

8 obviously.the government papers are going to have to in some

9 part refer to the grand jury investigation because of the

10 challenge that the ACLU has issued that our grand jury

11 investigation does not, in fact, cover the subpoena, and, of
12 course 1 the allegations of that.

13 THE COURT: But at the moment they i re only seeking to

14 not have sealed their initiating papers. A witness before the

15 grand juryi for example, is free, is he not, he or she, to tell
16 the world that he appeared before the grand jury and what he

17 said.
18 MS. RODGERS: That i s correct, your Honor 1 but of

19 course the government has to respond to this matter and to

20 allow the ACLU to put its papers in the public forum, and for

21 the government to have to file its papers under seal and to not

22 permit it to respond on the merits seems unfair at best and

23 .would not give a full picture of what's going on. Of course,

24 to give that full picture would violate the secrecy rules of

25 the grand jury.
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1 i think I can say this is an ongoing investigation

2 broader than this particular matter and there's no question

3 that discussing it in public would potentially be detrimental

4 to that investigation.
5 THE COURT: Supposing the court were to find arguendo

6 that the subpoena had been improperly promulgated and should be

7 quashed. Would it be your position that that determination

8 should be under seal? Don i t we have all the time courts of

9 appeals, let alone the district court 1 issuing fairly full
10 statements about grand jury matters excising the names and some

11 other particulars 1 but In Re: John Doe, in effect 1 must appear

12 a thousand times in the public record.

13 MS. RODGERS: I think two things 1 your Honor. One is

14 that there wouldn' t be any harm in the government i s view to

15 sealing it now and letting this play out and see where the

16 Court comes out on the issue with the subpoena and then

17 unsealing everything if at that time of a determination that's

18 appropriate.
19 But secondly, I do think, looking ahead,.a little bit,
20 it may still be harmful to the investigation for this matter to

21 be fully fleshed but in papers as the government hopes that it

22 will be before a decision is made by the Court.

23 THE COURT: Am I right that your adversary 1 I should

24 say 1 in suggesting, am I right in reading the subpoena as being

25 a request that they not be able to keep even a copy of the
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1 document?

2 MS. RODGERS: That's correct, your Honor.

3 THE COURT: And what i s your authority for that?

4 MS. RODGERS: Well, the authority for issuing a

5 subpoena is just --

6 THE COURT: No, no. I know the authority for issuing

7 a subpoena. The authority for issuing a subpoena is well

8 founded in law 1 but as a practical matter every AUSA has

9 subpoenas sitting in his or her desk which they are free to use

10 in order to assist the grand jury. That i s not what I mean.

11 My question is what i s the authority for saying that a
12 subpoenaed party can't keep a copy of any document that they

13 produced to the grand jury? The grand jury as an investigatory

14 body may have a need for an original. They even have under

15 some circumstances need for some of the copies of the copies 1

16 like fingerprint analysis or something like that. But I've
17 never heard of a case before where a party could arrange to
18 keep a copy even if it was a copy made for them by the court,

19 by the government. So what is the authority for 
,saying that

20 they can i t even keep a copy if that i s what they are suggesting?

21 MS. RODGERS: Well, your Honor, we're drifting a bit

22 into the merits, but of course 1'm happy to answer the Court i s

23 question.
24 THE COURT: Well, let i s drift.

25 MS. RODGERS: I think it might help to explain a bit
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1 of the background here which was alluded to in the papers or

2 actually discussed in the papers. I had a conversation with

3 Mr. Dougherty 1 a lawyer at the ACLU, in which I told him that

4 the government wished to get back this particular document that

5 it had been given, and I did tell Mr. Dougherty that the

6 government wanted to get all copies of the document. I

7 explained to him that it was a classified document and

8 therefore was essentially contraband that needed to be

9 restored.

10 Mr. Dougherty didn't refer to me to anyone 1 for the

11 time being said he would get back to me. I got a call from

12 Mr. Dratel representing the ACLU. When I explained to

13 Mr. Dratel that we wanted all copies of the document back

14 because it was essentially contraband, Mr. Dratel told me that

15 the ACLU, being the ACLU wouldn't want to voluntarily give the

16 documents back in cooperation with the government and would

17 need some sort of process 1 and I said what sort of process?

18 How about a subpoena? He said that's fine, fax me a subpoenai

19 which I did.
20 So certainly part of the reason for the issuance of
21 the subpoena three weeks ago today was as a means to gain what,

22 at that time 1 I viewed was cooperation from the ACLU in giving

23 us the contraband documents back. That turned out not to be

24 the case when I was told that they were, in fact, considering

25 what to do and that they may want to quash and that they did
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1 not, in facti want to voluntarily comply with the subpoena.

2 THE COURT: Was it the ACLU who first brought to your

3 attention their possession of this document or was that through

4 some other source?

5 MS. RODGERS: It was through some other means 1 your

6 Honor.

7 THE COURT: So you reached out to them initially

8 because there was this classified document that should not have

9 been in your view released and you wanted it back?

10 MS. RODGERS: Correct.

11 THE COURT: And it's not easy to believe that the

12 ACLU, despite its history, would be cooperative. Well, hope

13 springs eternal 1 but it seems to me -- this I know you address

14 in your briefs - - if either side wanted to 1 since there seems

15 to be a huge difference between investigating a wrongful leak

16 of a classified document and demanding back all copies of it,

17 and I'm old enough to remember a case called the Pentagon

18 papers, but, more generally 1 I wonder what the authority is for

19 using a grand jury subpoena for that purpose.
20 MS. RODGERS: Well, I do have a response to that 1 your

21 Honor. Obviously this will all be addressed at greater length

22 in papers. There is a legitimate use for the grand jury

23 subpoena. It is a proper use of the grand jury subpoena.

24 Obviously there is evidentiary value in getting from the ACLU

25 at least one copy of this document.
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