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“The characteristics the courts rel)r onto dlstmgmsh an RCS ﬁom an ECS also demonstrate
that the storage and preservation services that the Archive prowdes to those who-
- take the Archive outside the definition of an ECS. The discussion in Quon v.
Arch Wirless Operating Co., Inc., 445 F. Supp 2d 1116, is particularly useful. The court there
delineates three essential characteristics that distinguish storage by an ECS from storage by an
RCS: | | |

First, “the centrality a computer plafs in facilitating the communication is key to Congress'

definition of a remote computing servide., . - [A}t & minimum, a computer must play a central role

in facititating the storage of the communication.” Id 8t 1132-33 (emphasis added), Second, the

fuct that the material is being stored is a crifical factor. Jd. at 1134. Finally, the length and purpose
of the storage must be examined. When an egtity provides iong term storage thai “is not incidental
to the transmission of the communication itsr:lf, and is not meant for backup protection but . . . as
the single placc where text messages, after they have been read, are archived for a permanent
record-keeping mechanism,” it is acting as an RCS. /4. at 1136; accord United States v. Jackson,
2007 WL 3230140 at *3 (D.D.C. 2007) (quoting Quon with spproval).

Like the text message storage service at issue in Quon and Jackson, the service the Archive
provides in | NN :c rblic takes it outside the definition of
an ECS. As in Jackson and Quon, the Archive provides permanent, archival storage as part of
_ the collection. Kahle Decl, § 12. This differentiates the Archive from an ECS
whose electronic storage of communications is either temporary, intermediate storage in

connection ;with the transmission of a communication or is for purposes of backup protection for
the communication. ~See Quon, 445 F. Supp. 2d at 1136. The Avchive is intended s the final
pomt where the material is stored—that is, the material becomes part of the Archive’s permanent

collection.*

1 Althou

€, not the provision of
a electromc COMMUINICARON Service. ive might be considered an ECS provider
with 1 to those services is a question better left for another day, See Umted States v. Steiger,

318 F.3d 1039, 1049 (11th Cir. 2003) (equating, in dictum, an electronic bulletin board system with
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The FBI cannot obtain from the Archive the particular records it seeks using an NSL issued
under 18 U.S.C. 2709(a) because the A‘r:':hive is. not an electronic communication service provider
for purpoaes of maintaining the records sought. -

1L THE ARCHIVE IS NOT SUBJECT TO THE NOVEMBER 2007 NSL BECAUSE IT
IS ALIBRARY PURSUANT TO! 18 U.S.C. § 2709(1) )
18USC. § 2709 contains an additional protection to ensure that libraries cannot be treated
as electronic communication service prov:ders for provndmg casential ltbrary services to the public,

Speclﬁcally. the statute provides:

A hbra:y (as that term is defined in Secuon 213(1) of the Library Services apd
Technology Act (20 U.S.C, § 9122(1)), the servicés of which inelude access to the
Internet, books, journals, magazines, newspapers, or other similar forms of

communication in print or digitally by patrons for their use, review, examination,

or circulation, is not a wire or electronic communication service provider for

purposes of this section, unless the library is providing the services defined in

section 2510(15) (“electronic communication service”) of this title.

18 U.S.C. § 2709(f). .

In turn, the 1996 Library Services and Technology Act defines a “library” as including,
inter alla, “a private library or other special library, but only if the State in which such private or
special library is located determines that the library should be considered a library for plirposés of
this subchapter.” 20 U.S.C. § 9122(1)E). The Archive has been formally recognized as a library
by the State of California for purposes of the 1996 Library Services and Technology Act, and thus
satisfies this definition. Kahle Decl, Ex. B. The Archive is therefore the type of library to which
18 U.8.C. § 2709(1) applies, and cannot be considered a wire or electronic communication setvice

provider under 18 U.S.C. § 2709(f) unless it provides an “‘electronic communication service” under

18 U.S.C. § 2510(15).

a telephone company or an ISP), Konop v. Hawaiian Airlfnes, Inc 302 F 3d 868 879-80 (9111 Cll‘
ZOO;f(acceptmg thc partles _ass gotion that hos essap

) — - g Tering
fer it is treated s an ECS oranRCS w:threspecttothntsemce depends on the nature of the
.service in question). .
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- As explained above, the Archive does not provide an “electronic commuaication service”

with respect to the_ It provides access io thOS_ patrons for their

use review, examination or circulation,” 18 U).8.C. § 2709(f). Thus, 18U.S.C. § 2709(i) provides

an additional reason why the Court should not clasmfy the Archive as 4 provider of electronic )
communicaﬂou semces subject to demarids for records under 18 US.C. § 2709(a), and the Court

must therefore set aside the November 2007 NSL

III. - THE NOVEMBER 2007 NSL IS UNCONST]TUTIONAL BECAUSE IT VIOLATES

THE FIRST AMENDMENT

' The November 2007 NSL must also be set aside because the statutory authority under

.| which it wias issued i3 unconstitutiona] oniits face, The gag order provision in section 2705(c)

violates the First Amendment and cannot be severed from the remainder of the statute. That
renders 18 U.S.C. § 2709 unenforcesble i its entirety. Notably, the one court that has already
considered the constitutionality of the NSL statute concluded that the statute's gag provisions
violate the First Amendment and that because thos,e gag provisions are not severable, the entire
statute is uncopstitutional, Doe, Gam!es, S00F, S;lpp. 2d 379 (S.D.N.Y. 2007), appeal’
pending. The Doe court enjoined the FBI from issuing NSLs under 18 U.S.C. § 2709, bu that
ruling is stayed pending ai:pea‘l. That the November 2007 NSL was issued under a facially
unconstitutional statute provides yet another reason that the NSL should be set aside.

‘The Court need not, however, decide the question of the facial constitutionality of the NSL
statute’s gag provisions in the context of this. petition. That issue will be briefed in connection with

‘ the motion for summary judgment that plaintiffs will be filihg in this case, challenging the facial

and as-applied constitutionality of 18 U.S.C. § 2709 and of § 3511, which sets forth the procedures
and standards governing a challenge to  section 2709(c) a gag order. Accordingly, petitioner’s
constitutional argument can, most appropriately, be fully explicated in the context of that action.
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CONCLUSION

For the foregoing reasons, the Archive requests that this Court issue an order setting aside

the November 2007 NSL.
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DATED: December 14, 2007
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