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The American Civil Libeties Union (ACLU) isanaiond, nonpatisan public
interest organization of more than 500000 membe's, dedicated to protecting the
congitutiond and civil rights of individuds. Throughits Women@® Rights Project,
foundel in 1972by Ruth Bader Ginsburg, and throughits Racial Jugice Program, the
ACLU haslongbeen aleader in thelegd battles to ensure thefull equdity of women and
people of color. Thiscommitment indudesfighting for equd employment oppotunities
and theremovd of bariersto entry to employment for women and people of color. For
example, the ACLU Women@ Rights Project has been a participant, either as amicusor
direct couns, invirtudly all of themajor gende discriminaion in employment cases
before the Supreme Court.! The ACLU Women@ Rights Project has also successfully
litigated many employment cases in lower courts, mog recently winning significant jury
verdictsin 2006in Espinal v. Ranco Sores (a sexud harassment case brought on behdf
of immigrant women retail store workers) and Lochren v. Sufolk County Police
Department (a pregnancy discrimination case on behdf of female police officers forced
onto unpad leave for theduration of their pregnandes).

As part of this commitment, since 2002the ACLU Women@ Rights Project has
represented a group of 25 African-American, Hispanic, Asian, and female public school
cugodiansin the case United Statesv. New York City Board of Education. The Civil
Rights Division of the United States Department of Jugtice broughtthis case in 1996,
aleging that theNew Y ork City Board of Education discriminated onthebasis of sex and
race in recruiting and hiring puldic school cugodians 1n 1999,the Jugice Department
and the Board of Education entered into a settlement agreement tha, among other things
provided pemanent jobsand retroactive seniority to approximately 60 female and
minority cugodianswhomthe Board of Education had previoudy employed
Qrovisiondly.O In 2002 however, in theface of achalengeto the settlement by white

! Examples of casesin which the ACLU has participated include Ledbetter v. Goodyear Tire & Rubber
Company, Inc., 127 S. Ct. 2162 (2007) (when equal pay claims may be brought; Burlington Northern &
Santa Fe Railway Co., v. White, 126 S. Ct. 2405 (2006) (whether Title VII& anti-retaliation provision
forbids only those employer actions and resulting harms that are related to employment or the workplace
and how harmful an act of retaliatory discrimination must be in order to fall within the provision®
scope); Pennsylvania State Police v. Suders, 542 U.S. 129 (2004) (whether an employer isvicariously
liable in a sexual harassment claim when the complaint is constructively discharged); Nevada Dep@®. of
Human Resources v. Hibbs, 538 U.S. 721 (2003) (whether the Family and Medical Leave Act binds state
employers); Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003) (whether plaintiff, in a sex discrimination
case, must present direct evidence of sex discrimination to receive a Gnixed-motiveOjury instruction);
Chevron U.SA,, Inc. v. Echazabal, 536 U.S. 73 (2002) (whether ADA permits employer to deny
employment to disabled individual out of concern for hisor her health) ; Swierkiewicz v. Sorema, 534
U.S. 506 (2002) (whether plaintiff in a complaint for an employment discrimination claim must present
specific factsin order to establish aprima facie case); EEOC v. Waffle House, 534 U.S. 279 (2002)
(whether an agreement between employer and employee to compel arbitration precludes the EEOC from
pursuing victim-specific judicial relief); Wards Cove Packing Co. v. Antonio, 490 U.S. 642 (1989) (what
showing is necessary for a Title V11 disparate impact case); Price Waterhouse v. Hopkins, 490 U.S. 228
(1989) (whether exclusion of GnachoOwoman from partnership in accounting firm violated Title V11);
California Federal Savingsand Loan v. Guerra, 479 U.S. 272 (1987) (whether Title VII prohibits
employment practices favoring pregnant workers); Califano v. Goldfarb, 430 U.S. 199 (1977) (whether
Navy violated Constitution in providing different employment benefits to male and female
servicemembers).



male cugodians the Jugice Department reversed its postion and began to attack the very
awardsit had won throughthe settlement as to themajority of these individuds. It has
continued this attack to thisday. The ACLU intervened in this case on behdf of 25 of
theindividuds whomthe Jugice Depatment abandonel, induding Janet Caldero, whois
testifying before the committee today.

We appreciate the oppotunity to submit this testimony to the Subcmmittee
describing the postionstaken by the Employment Section of the Civil Rights Divisionin
United Statesv. New York City Board of Education. Below, we set outthe potential
conequaces of these postionsboth for theindividuds whos interests are at stake in
this case and for civil rights enforcement generally. We also describe necessary
safeguadsto prevent the Civil Rights Divison from harming theindividuds tha it
previoudy undetook to protect.

The Justice Department® Case Against the New York City Board of Education

While thejob title GugodianOmay evokeimages of alow-wage employee who
pudhes a broom cugodiansactudly act as building managersin New Y ork City publc
schools. Each cugodian hires, manages, and supavises a staff of cleaners, handypesons
and boiler opeaators; in thelargest schools in thecity, a cugodian may oversee between
ten and twenty workers. Cugodiansaso are solely responsble for ther own significant
budges, overseeing payroll for thar employees and contracting with outside vendosrs.
The cugodian postion has civil service protections and is a highly pad postion, with
potential for significant raises and increases in managerial responsbility should a
cugodian successfully seek to tranger to larger schools. Historically, these postions
have also been amog exclusvely the province of white males.

For example, in 1993 approximately thetime the Jusice Department began to
investigate the New Y ork City Board of Educationfor discrimingionin recruiting and
hiring cugodians the Board of Education employed 13 women out of 865 cugodians In
other words, the workforce was 985 percent male. Only 36 of the 865 cusodianswere
African-American, and only 29 were Hispanic. Four were Asian. In other words the
workforce was over 92 percent white in oneof themog diverse citiesin theworld.
Moreover, many of thewomen and people of color who were employed as cugodians
were employed Qorovisiondly,Omeaning that they had no civil service protections nojob
security, and norightto seek thetranders and assgnments tha cugodianstypically rely
onto increase thar salary and management authority.

TheBoad of Educationdid very little to recruit applicants for thecivil service
cugodian exam. Asaresult, potential applicants historically learned aboutthejob and
the stepsnecessary to obtain it by word of mouth from incumbent employees. As coutrts
and sodal scientists alike have recognized, this dependence on word-of-mouth
advertising tendsto replicate the demographics of theworkforce. White male employees
are mog likely to know and refer oppotunities to other white males. In addition, thefact
of an overwhdmingly white male workforce itself sendsa powerful exclusonay
message. Severa people of color and women who eventudly became cugodianstestified



tha at onepoint they eithe bdieved or were explicitly told tha a woman or aminority
would never be allowed to do the cugodian job. Theevidencein the case showed tha
throughthe 80sand 90s women and people of color applied for the cugodian civil
service exams at far lower rates than would be expected from ther representationin the
qudified workforce.

Thos who did take the examinaion faced furthe hurdles. Theevidencein the
case showed tha otherwise qudified African-Americansand Hispanics passed thecivil
service examindion for thejob at much lower rates than did white test-takers and that the
civil service examinaion had notbeen shown to accurately measure the skills needed for
effective performance onthejob.

Based on these facts, the Department of Jugtice argued tha the Board of
Education had discriminated againg women, African-Americans Hispanics, and Asians
in recruiting for the cugodian postion and had discriminated againg African-Americans
and Hispanicsin testing for thejob, in violation of Title VII. In 1999 when the Jugice
Department and the Board of Education settled the case, as part of tha settlement the
Judice Department soughtto remedy the effects of tha past discriminaion by making
sure that more women and people of color were onthejob. The settlement thusprovided
tha those women and minarities who had previousdy worked as provisiond cugtodiang
doing the same job as civil service cugodians butwithoutthe same protectionsand
benefitsN would receive permanent employment and retroactive seniority.

These awardsbegan to disrupt wha had previoudy been a closed system by
making sure tha there were more women and minorities on thejob, as there would have
been in theabsence of discriminaion. Because of theawards women and minorities
were permanently onthejob and could compete to trander to larger schools with greater
supeavisory authority. They were thusbetter postional to serve as trailblazers and
mentors to women and minorities on thar staffs and to recruit women and minorities for
the cugodian job throughthar own networks. Theclosed system not only reflected
discriminaion; it perpetuated it. Placing thebendiciaries onthejobthusnotony
corrected the effects of past discriminaion; it aso hdped prevent its recurrence.

It is also worth noting what the settlement did notdo. It didn®require the Board
of Education to meet gods for hiringwomen or people of color. It didn®require any
benfit be given to anyonewho wasn®already competently serving as a cusodian. And
it didn®require tha any white male cusodian belaid off, or demoted, or disqudified for
promotions The settlement agreement@ awards were modest efforts toward leveling the
playing field within a system tha had longgiven white men aleg up.

Findly, thesettlement also explicitly stated, Of any provision of this Settlement
Agreement is chdlenged, the United States and Defendants shdl take all reasoneble steps
to defend fully thelawfulness of any such provison.O

The Justice Department® Change of Podtion



At thetime of the settlement agreement( approva by the court, a small group of
white male cugodians objected to providing permanent employment and retroactive
seniority to the settlement beneficiaries, arguing that the awardsdiscriminaed agang
them as white men. They were eventudly permitted to intervenein the case to take
discovery and make thar arguments. In 2002,thewhite male intervenors asked the court
to immediately strip all the beneficiaries of the awardsthey received unde the settlement,
pending find resolution of the case.

After six years of hard-foughtlitigation to place more women and people of color
onthejobandto protect theawardsof the beneficiaries unde the settlement, in April
2002the Bush Administration® Justice Department suddenly replaced thelongganding
attorneys on the case with new coung, radically changingitslegd postion andthe
complexion of thecase, in violation of its commitment to defend the settlement. In
papers filed with the court, in theface of thewhite malesGmotion to immediately strip the
bendficiaries of thar permanent employment status and retroactive seniority, the Jugice
Depatment declined to defend theawardsfor 32 of the 59 ben€eficiaries unde the
settlement. It did so withoutexplanaion.

Moreover, the Jugice Depatment gave no notice to therelevant bendficiaries of
itsdecision to abandonitsfight onthar behdf. For years, many of individuds who
ultimately became bendiciaries had actively assisted the United States in its prosecution
of the case, providing Jusice Department attorneys with information aboutthe cugodian
postion and Board of Education processes. They thoughtof the Justice Department
attorneys as ther attorneys, or at least as attorneys representing thar interests.

Y et the affected beneficiaries only learned of the Jugtice Department( attack on
its own settlement when by happengance the ACLU learned of this development. In
Augusg of 2002,the ACLU informed the beneficiaries of the Jugtice Department( actions
andther potential consequences. Indeed, those beneficiaries who called the new Jugice
Department attorneys to seek further informationwere initially told that they had been
misinformed, tha there was no changein the United StatesOpostion and tha the United
States was continuing to fully defend thar interests. The beneficiaries were not permitted
to speak to theformer attorneys onthe case, with whomthey had longcoopeated and
communicated.

The ACLU entered the case, representing 25 of theabandoneal bendiciaries, in
Octobe 2002. In 2003,the Judice Department further modified its postion, declining to
defend thefull awardsof an additiond 10 bendficiaries. The NAACP Legd Defense and
Education Fundintervened in the case on behdf of these individuds (who agan, had
been given no notice by the Jugice Department of the changein postion)in 2004 Ever
since, in active and contentiouslitigaion tha continues to thisday, the ACLU andthe
NAACP Legd Defense and Education Fund have defended the Justice Department®
settlement agreement againg the Jugtice Department(3 attacks that the settlement
unlawfully discriminaes agang white males.

The Potential Consequences of the Justice Department®@ Changein Postion



1. Potential effects onthe bendficiaries.

The pemanent employment statustha beneficiaries received unde the settlement
provided them with valuable civil service protectionsand allowed them to remain as long
asthey wished at a particular school rather than baeng subject to repeated moves tha
undemined ther authority and thar ability to dother jobs It aso allowed them to
acquire seniority and thuscompete successfully for trandersto larger, highe-paying
schools, andto beeligible for temporary assignment to assist in the care of other schools
for an increased salary. Theretroactive seniority awards enhanced the benéficiariesO
ability to compete for trander to larger schools with the greater authority, visbility, and
salaries tha such tranders bring.

By arguing tha the awards made to the mgjority of beneficiaries are unlawful, the
Jugice Department has placed the beneficiaries at risk. The Judice Depatment
eventudly acknowedged beneficiaries had purchased houses, maderetirement plans
taken onfamily obligaions and bypassed other employment oppotunities based on their
expectation of pemanent, stable employment. Asaresult, it does not currently argue
tha any bendiciary should lose pemanent employment. However, its continued attacks
onthelegdity of these awardscertainly place beneficiaries at somerisk tha a court will
find theawardsof permanent employment unjudifiable. If thebeneficiaries log
permanent employment, unde current civil service law, they would ailmog ddfinitely lose
thar jobsrather than reverting to provisond status

Moreover, the Justice Department has directly attacked the beneficiariesOseniority
and soughtto strip the bendficiaries of these awards. Were the Judice Depatment to
succeed in its arguments tha the awards discriminate agang white male employees,
presumably a court would be obligated recondruct circumstances as they existed in 1999,
removing beneficiaries from the highe-salaried schools to which they had trangerred by
dint of ther seniority and placing them in smaller, lower-paying buildings Agan,
bendficiaries who have taken onfinandal obligaionsbased onther current salaries, such
as hous payments or family care obligaions or who have bypassed other oppotunities
based on reasonable expectationstha they would continueto earn ther present salaries,
would be placed in untenable postions

Had the ACLU andthe NAACP Legd Defense and Education Fund not
intervened, the beneficiaries in this case may well have log salary, supavisory authority,
and perhgpseven ther jobs with significant consequences for thar finandal stability and
thar careers. While we have been successful at holding these consequences at bay so far
in thelitigaion, as set out bdow nonprofits such asthe ACLU are notan adequae
subgitute for the Civil Rights Division of the Jugice Department.

2. Potential effects oncivil rights law andcivil rights enforcement.

Not only does the Justice Department@ reversal of postion have the patentia to
work harsh effects onthe bendficiaries in this case, thearguments that it today presses



have seriousimplicationsfor civil rights enforcement. AstheBoad of Education has
argudl in its continued defense of the awardsto beneficiaries, the Jugice Depatment has
taken Qpostionsso inimical to its responsbilities as the enforcer of Title VII asto
amountto avoluntary self-emasculation and avirtud evisceration of Title VII in patern-
or-practice, disparate impact, and other suits on behdf of disadvantaged classes.O

First, the Judice Department has argued and continues to strenuousy arguetoday
tha in order to belawful, the settlement agreement mug be shown only to benefit
individuds who are proven to bedirect victims of the Board of Education® hiring
discrimination or recruitment discriminaion. In so doing, the Jugice Depatment hasin
effect declared affirmative action, which by its nature focuses on a disadvantaged class
rather than narowly limitingits bendfits to specific disadvantaged individuds, as an
unlawful meansto break down past paternsof job segregation.

The settlement in this case reflects jus such an affirmative action remedy. By
ensuring tha women and people of color were represented in the cusodian workforce,
with seniority tha allowed them to compete for larger, highe profile schools, the
settlement patially remedied the effects of the past discrimination tha had resulted in
dispropottionaely low numbers of women and people of color onthejob. Equdly
importantly, these provisonshdped to prevent future discriminaion, by opening the
closed system tha had perpeuaed the overwhdmingly white, male demographics of the
workforce and showing by example that women and minorities could successfully hold
these jobs thusenabling more effective recruitment of women and minaritiesin the
future. While the settlement beneficiaries induded individuds who were victims of the
Board of Education@ discriminaory practices, as the Board of Education stated at the
time the settlement was approved, Qt]he Agreement [did] not [specifically] seek to
identify potential victims of discrimination from amongminority and female takers of the
chdlenged examinaionsor from other sources for the purposes of granting relief.O In
other words while the affirmative action measures of the settlement agreement
ovelappeal to some extent with compensatory relief for individud victims of
discriminaion, it had abroader purpose and fundion. The Jugice Department today
rgjects this pumpos and fundionas aform of discriminaion agang the white males who
even after entry of the settlement continued to hold the vast majority of cusodian
postionsin New Y ork City schools.

Second,thelaw has longtreated affirmative action measures adopied by public
employers throughsettlement the same as any voluntary affirmative action measure
adopied by an employer to attempt to remedy past discrimination or segregaionin the
workforce. Tha is, if it islawful for an employer to undetake such a measure onits
own, it isalso lawful for a settlement agreement to fashion such measures. Employers
have also longbeen granted ameasure of discretion in crafting and adoping these
measures, in order to encourage voluntary compliance with antidiscriminaion mandaes
and in recognition of employersQprerogatives to fashion solutionsto past discriminaion
within thar own workforce. As aresult, employesOvoluntary affirmative action
measures have been avitally important method of removing obgacles to thefull
participation of women and people of color in theworkforce.



In this case, however, the Jugtice Department has argued tha for an employer to
adoptvoluntary attemptsto cure its own discrimination, its prior discrimination mug be
proved by the same standadsused to provediscrimindion in thecourtroom. That is, it
has argued that in order for the settlement® awards to beneficiaries to belawful, (1) the
inital allegationsof discriminaion mug be proven; (2) each beneficiary@ statusas a
victim of this precise form of discriminaion mug be proven; and (3) each award mug be
proven to precisely remedy the exact scopeof each bendficiary@injury. Yet this has
never been thelaw. The Supreme Court and federal courts of appeal have repeatedly
hdd tha formal findingsof discrimingion are nota prerequisite to voluntary affirmative
actionunde either Title VII or the Conditution, precisely because requiring a finding or
admission of liability would impose a heavy disincentive on employers otherwise
motivated to remedy the effects of their own past discrimination? Moreover, in the
context of a settlement, it makes no sense to impose such demanding standads of proof.
Thepumpo< of settlement isto resolve claims and avoid litigation. If employers mug
engagein lengthy pog-settlement litigaion (eight years and couning in the current case)
and judify thar actionsin entering into a settlement by proving thar own past
discrimination and the precise injuries suffered by victims of tha discriminaion, Title
V11 settlements will quickly become athing of thepast. Moreover, employers will
quickly give up undertaking voluntary measures to correct discriminaion or segregation
in ther workforce, as such measures unde law are subject to the same scrutiny as Title
V11 agreements. The Jugtice Depatment@ actionsin this case thusdirectly conflict with
thelongrecognized Title VII policy of promoting voluntary measures to ensure equd
oppotunity in theworkplace and promoting settlement of discriminaion cases. If
successful, its arguments will have the effect of shutting down employersCown vitally
important efforts to break down paternsof race and sex segregaion onthejob.

Agan, in the present case, the ACLU has thusfar been largdy successful in
stemming theimpact of the Justice Department@® arguments. In this case, the
bendficiaries were lucky in that they attracted the attention and assistance of non-profits
willing to devote significant resources to this litigaion. However, non-profits lack the
resources and capecity to step into the place of the Civil Rights Divisionwith any
regularity or to enter into multiple cases of thistype. TheJudice Department plays a
crudal rulein makingreal the promise of civil rights laws, arole that the Department has
abandonael in this case and threatensto abandonfar more broadly.

Appropriate Congressional Responses

The Jugtice Depatment@ actionsin United Statesv. New York City Board of
Eduation serve asaremindea of theneed for close scrutiny of Jugice Department

2 See, e.g., Johnson v. Santa Clara Transp. Agency, 480 U.S. 616, 630 (1987); Wygant v. Jackson v. Board
of Education, 476 U.S. 267, 289-90 (1986) (OGonnor, J., concurring); United Steelworkers v. Weber, 443
U.S. 193, 210 (1979) (Blackmun, J., concurring); Concrete Works of Colorado, Inc. v. City and County of
Denver, 321 F.3d 950, 958 (10" Cir. 2003); Ensley Branch NAACP v. Seibels, 31 F.3d 1548, 1565 (11™
Cir. 1994); Stuart v. Roache, 951 F.2d 446, 450 (1% Cir. 1991); Barhold v. Rodriguez, 863 F.2d 233, 236
(2d Cir. 1988); Janowiak v. Corporate City of South Bend, 836 F.2d 1034, 1041 (7" Cir. 1987).



nomineess in the confirmation process, induding probing inquiries addressing their
commitment to civil rights enforcement. Those individuds entruged with the
responsbility of upholding the United StatesGcommitment to equdity mus behdd to a
demanding standad by Congress.

More specifically and narowly, oneof themog troubling aspects of the Jugtice
Depatment® actionsin United States v. New York City Board of Education has been its
failure to notify those individuds potentially affected by its abrupt shift in legd postions
of its abandonnent of these individudsOinterests. Had ACLU attorneys not learned
aboutthe case and taken it uponthemselves to contact the affected individuds, it is not
clear whether or when the bendficiaries would have learned of the Jugtice Department@
shift, norwould they have had an oppotunity to appear in this ongong litigation centered
onther employment status Recent conveasationswith the Jugice Department attorneys
in this case confirm tha they continueto bdieve they have no obligationto contact
affected bendiciaries before entering into agreements or stipulationstha specifically
compromise these individudsQinterests,

A statutory provisionrequiring the Jugtice Department, should it seek to amend or
revise an executed settlement or consent decree to which it isa party, to give full and
complete notice to any third-party whowould bedirectly affected by such an amendment
or revision,would ensure that this patern is notrepeasted. Such notice would also pamit
affected individuds to appear and be heard on questionsgoing to the heart of thar
livelihood,should they desire. Basic fairness requires such notice.



