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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA,
Plaintiff,
-against-

NEW YORK CITY BOARD OF EDUCATION; CITY
OF NEW YORK; LILLIAM BARRIOS-PAOLI,
PERSONNEL DIRECTOR, NEW YORK CITY
DEPARTMENT OF PERSONNEL (in her official
capacity); NEW YORK CITY DEPARTMENT OF
PERSONNEL,

Defendants,
and

JOHN BRENNAN; JAMES G. AHEARN; DENNIS
MORTENSON and SCOTT SPRING,

Intervenors,

and

JANET CALDERO, CELIA I. CALDERON, MARTHA
CHELLEMI, ANDREW CLEMENT, KRISTEN
D’ALESSIO, LAURA DANIELE, CHARMAINE
DIDONATO, DAWN L. ELLIS, MARCIA P. JARRETT,
MARY KACHADOURIAN, KATHLEEN LUEBKERT,
ADELE A. MCGREAL, MARIANNE MAOUSAKIS,
SANDRA D. MORTON, MAUREEN QUINN, HARRY
SANTANA, CARL D. SMITH, KIM TATUM, FRANK
VALDEZ and IRENE WOLKIEWICZ,

Intervenors,
and

PEDRO ARROYO, JOSE CASADO, CELESTINO
FERNANDEZ, KEVIN LAFAYE, STEVEN LOPEZ,
ANIBAL. MALDONADO, JAMES MARTINEZ,
WILBERT MCGRAW, SILVIA ORTEGA DE GREEN

ORIGINAL
beF
C /M

MEMORANDUM & ORDER

ACTION I
No. 96-CV-0374 (FB) (RML)
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and NICOLAS PANTELIDES,

Intervenors.
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X

X

JOHN BRENNAN; JAMES AHEARN; ERNIE
TRICOMI, SCOTT SPRING; DENNIS MORTENSEN;

JOHN MITCHELL and ERIC SCHAUER,

Plaintiffs,

-against-

ACTION I

JOHN ASHCROFT; RALPH BOYD; UNITED STATES  No. 02-CV-0256 (FB) (RML)
DEPARTMENT OF JUSTICE; NEW YORK CITY
BOARD OF EDUCATION; CITY OF NEW YORK;
NEW YORK CITY DEPARTMENT OF CITYWIDE
ADMINISTRATIVE SERVICES and WILLIAM .

DIAMOND,

Defendants

Appearances:

For the Plaintiff:

ESTHER GWEN TAMBURO, ESQ.
United States Department of Justice
Employment Litigation Section

950 Pennsylvania Ave., N.W.
Washington, DC 20530

For the Defendants:

LAWRENCE J. PROFETA, ESQ.

The City of New York Law Department
100 Church St.

New York, NY 10007

For the Intervenors:

For Intervenor Brennan, et al.:
MICHAEL E. ROSMAN, ESQ.
Center for Individual Rights
1233 20th Street, N.W., Suite 300
Washington, DC 20036

For Intervenor Arroyo, et al.:
MATTHEW B. CALANGELO, ESQ.
NAACP Legal Defense Fund &
Educational Fund, Inc.

99 Hudson St., 16th Floor

New York, NY 10013

For Intervenor Caldero, et al.:
EMILY J. MARTIN, ESQ.
American Civil Liberties Union
Women's Rights Project

125 Broad 5t., 18th Floor

New York, NY 10004
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BLOCK, Senior District Judge:

Familiarity with the Court’s Memorandum and Order of September 11,
2006 (“September 11th M&Q"), United States v. New York City Bd. of Educ., 448 F. Supp.
2d 397 (E.D.N.Y. 2006), is presumed; in the September 11th M&O, the Court (1) denied
the motion of the New York City Board of Education (“the Board”) to enter its
settlement agreement (“the Agreement”) with the United States of America as a consent
judgment; (2) certified a class “comprising all custodial employees whose layoff-
protection rights have been adversely affected by the grant of seniority benefits to
beneficiaries who are non-victims of discrimination”; and (3) made the following
declarations regarding the validity of the Agreement under Title VII and the Fourteenth

Amendment:

(a) As for the testing claims, all beneficiaries who
received relief, except Luis Torres, are entitled to the
seniority benefits provided by the Agreement as to
transfer rights and temporary care assignments; as for
layoffs, however, the grant of seniority benefits to
beneficiaries who are not victims of discrimination
violates Title VII and the Fourteenth Amendment.

(b)  As for the recruiting claim, the grant of seniority
benefits for any purpose to black, Hispanic and Asian
males who were not victims of discrimination violates
the Fourteenth Amendment. As for the women, they
are entitled to the seniority benefits provided by the
Agreement as to transfer rights and temporary care
assignments; as for layoffs, however, the grant of
seniority benefits to women who are not victims of
discrimination violates Title VII.

(¢) [Ciro] Dellaporte is not a member of a protected class;
therefore, he is not entitled to any relief.

Id. at 447. In addition, the Court identified three issues requiring an evidentiary
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hearing:
(a) which, if any, of the beneficiaries, in addition to Lloyd
Bailey, Joseph Christie, Belfield Lashley, Gilbert
Rivera, Peter Robertin, Felix Torres and Mayra
Zephrini (Cintron), are actual victims of
discrimination and received the relief to which they
were entitled;
(b)  whether the results of Exam 8206 in respect to Luis
Torres satisfy the evidentiary standards for
establishing discrimination under Title VII and the
Fourteenth Amendment; and

(©) whether John Mitchell and Eric Schauer were denied

transfers in favor of particular individuals who
impermissibly received retroactive seniority.
Id. at 447-48.

On September 25, 2006, the Brennan Intervenors' moved for
reconsideration, arguing (1) that - in addition to Luis Torres — Pedro Arroyo, Kevin
LaFaye and Fidel Seara are not entitled to any benefits under the Agreement if the
Court concludes that there was insufficient evidence that the 8206 Exam had a disparate
impact on Hispanics; and (2) that the certified class should be redefined. On September
26, 2006, the Caldero Intervenors’ moved for (1) reconsideration of the Court’s

conclusion that the seven black and four Hispanic males designated as recruiting-claim

beneficiaries in the United States’ Relief Chart were not entitled to the benefits they

John Brennan, James G. Ahearn, Dennis Mortenson and Scott Spring.

“‘Janet Caldero, Celia 1. Calderon, Martha Chellemi, Andrew Clement, Kristen
D’ Alessio, Laura Daniele, Charmaine Didonato, Dawn L. Ellis, Marcia P. Jarrett, Mary
Kachadourian, Kathleen Luebkert, Adele A. McGreal, Marianne Maousakis, Sandra D.
Morton, Maureen Quinn, Harry Santana, Carl D. Smith, Kim Tatum, Frank Valdez and
Irene Wolkiewicz.
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