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PRELI M NARY STATEMENT

Plaintiffs American CGvil Liberties Uinion (ACLU), GCenter for
Constitutional Rghts (OCR), Physicians for Human R ghts (PHR),
Veterans for Common Sense (VCS), and Veterans for Peace (VFP),
respectfully submt this reply nenorandum in support of their notion
for a prelimnary injunction, pursuant to the Freedom of Information
Act (FOA), 5 USC § 552 et seq., conpelling Defendants to
imredi ately process Plaintiffs FOA request and release records

related to the treatnent, deaths and rendition of individuals



(“Detainees”) held by the WUnited States at detention centers
over seas. PMaintiffs have requested that the GCourt (1) order
Defendants to conplete the processing of Plaintiffs’ request and
provide a Vaughn Declaration within 14 days after the entry of the
Oder, and (2) set an expedited schedule for the filing of cross-
notions for summary judgmrent.

Def endants have made two principle argunments in opposition to
Plaintiffs’ notion. First, Defendants claim that the Court |acks
jurisdiction to adjudicate Plaintiffs’ clains or to grant the remedy
requested. FOA A however, expressly confers such jurisdiction where
an agency inproperly wthholds records or denies expedited
pr ocessi ng. As a matter of course, courts routinely issue orders
nmandating the release of docunments and Vaughn indices within a set
schedul e. Plaintiffs seek only the renedy provided by the statute
itself — the tinely disclosure of records — and the jurisdiction of
the Court to fashion an order to conpel such conpliance is clear.

Def endants al so deny that Plaintiffs’ have a need for inmmediate
di scl osure of the requested docunents, claimng that the infornation
sought is not tine-sensitive enough to warrant an expedited response.
Such a position is untenable in light of the nature of the records in
qguestion, which inplicate not only the ongoing detention of thousands
of individuals in UWdited States custody, but also the intensive
policy debate within the country and around the world regarding the

governnent’s accountability for the torture, abuse and inhumane



treatnment of Detainees. No nechanismis better suited to effect the
di scl osure of such records than is FOA and the Court is well wthin
the scope of its authority to supervise the release of these
docurments within a tinmeframe like that requested by Plaintiffs or
deened appropriate by the Court. For these reasons, as anplified
bel ow, and those set forth in Plaintiffs’ initial Menorandum of Law,
the Court should grant Paintiffs notion for a prelimnary

i nj uncti on.

THE COURT HAS JUR SDI CTI ON TO GRANT THE REQUESTED RELI EF.

The Court’s jurisdiction to consider this natter and grant
appropriate relief is clear. See 5 U S. C 8§ 552(a)(4)(B); 28 US.C
§ 1331. Dstrict courts are generally enpowered by FOA to issue
injunctive relief when agency records are unlawfully withheld. As

stated in the statute:

(h conplaint, the district court of the United
States in the district in which the conplai nant
resides, or has his principal place of business
: has jurisdiction to enjoin the agency from
wi thholding agency records and to order the
production of any agency records inproperly
wi t hhel d fromthe conpl ai nant.

5 USC 8552(a)(4)(B). See also United States Dep’'t of Justice v.

Tax Analysts, 492 US 136, 140-43 (1989) (federal courts have

jurisdiction to conpel disclosure where an agency has inproperly

wi thhel d agency records); Anerican Mil Line, Ltd. v. Qlick, 411

F.2d 696, 701-2 (D.C. QGr. 1969) (if agency has inproperly wthheld



records, action may be brought under FOA to contest an alleged
violation of any part of statute). Furt hernore, agency decisions
wth respect to expedited processing in particular are subject to

judicial review under FA A

Agency action to deny or affirm denial of a

request for expedited processing . . . and

failure by an agency to respond in a tinely

matter to such a request shall be subject to

judicial review.
Id. 8§ 552(a)(6)(E)(iii). Because the “[a]gency action to deny or
affirm denial” of Plaintiffs’ expedited processing request is so
clearly within the GCourt’s jurisdiction, Paintiffs claim wth

respect to agencies that have denied expedited processing is

appropriately before the Court. See ACLU v. United States Dep’'t of

Justice, __ F.Supp.2d _, 2004 W 1162149, at *4 (May 10, 2004); Al -

Fayed v. QA No. 00-2092, 2000 U S Dist. LEXIS 21476, at *7 (D.D.C

Sept. 20, 2000), aff’'d on other grounds, 254 F.3d 300, 311 (D.C Qrr.

2001) .

Six Defendant agencies have denied Plaintiffs’ request for
expedited processing. The Departnent of Defense (DOD), enconpassing
DCD conponents Arny, Navy, Air Force and Defense Intelligence Agency,
denied Plaintiffs’ request for expedited processing by letter dated

June 21, 2004, on the grounds that Plaintiffs have not established a



“conpelling need” for the information requested. See Exh. 14.1
Def endant Central Intelligence Agency (O A), by letter dated July 29,
2004, rejected any portion of Plaintiffs’ My 2004 FQ A request which
overl apped with the Qctober 2003 request, accepting the request only
insofar as it involved records generated after Cctober 2003, and
admnistratively denied Plaintiffs’ request for expedited processing.
See Exh. 15 (Def. Exh. O. The Court therefore has subject matter
jurisdiction to adjudicate Paintiffs notion for prelimnary

injunctive relief with regards to DOD, its conponents, and A

The Court also has jurisdiction to supervise the rel ease of
docunents by Defendant agencies that have already granted Plaintiffs’
requests for expedited processing and are currently conducting a
search for records, in order to ensure that Defendants actually
provide the expedited processing that the FAA requires them to
provi de. For exanple, Defendants Departnent of State (DO§),
Departnment of Justice (DQJ), and its conponents CGimnal D vision,
Federal Bureau of Investigation (FBlI), Ofice of Information and
Privacy (AQP), and Ofice of Intelligence Policy and Review (A PR
have all granted Plaintiffs’ request for expedited processing, but

have neither produced any documents nor provided a tine frame for the

! dearly, the statement of C Y. Talbott, Chief of DOD's FO A
Program that DOD is processing Plaintiffs’ request “in the nost
expedi tious manner,” Talbott Decl. 94, and Defendants’ nere
assertion that they are engaged in a search for the requested
docunents, cannot defeat this Gourt’s jurisdiction.



identification and disclosure of records. FQ A, however, enpowers
district courts to retain and thus exercise jurisdiction to supervise
the release of docunents. 5 US C 8§ 552(a)(4)(B). See, e.g.,

El ectronic Privacy Information Center (EPICQ v. Dep’'t of Justice,

2002 W 1227268, at *2 (D.D.C. Mar. 25, 2002) (where agency granted
expedited processing after the initiation of litigation, court
retained jurisdiction to supervise release of docunments and ordered

release within 60 days); EPIC v. Dep't of Justice, No. 00-1849 (JR

(D.D.C Aug. 2, 2000); ACQLU v. United States Dep't of Justice, No.

03-2522 (ESH (D.D.C. Dec. 10, 2003) (where agency granted expedited
processing, court retained jurisdiction and set schedule for release
of records). Thus, the exercise of the Court’s jurisdiction is also
appropriate with respect to these agencies.? In sum Paintiffs’
notion for prelimnary injunctive relief wth respect to the
Defendants that have not yet conpleted processing of Plaintiffs’

request is therefore properly before the Court for adjudication.

2 Plaintiffs withdraw their notion as it applies to the two

agencies that have conpleted processing of their request.
Def endant s Departnent of Honeland Security (DHS) and DQJ's Givil
Rights Division have inforned Plaintiffs that a full search has
been conducted and conpleted, wth no responsive records
| ocat ed. Wthout ceding the Court’s jurisdiction to grant
relief based upon Plaintiffs’ challenge to the inadequacy of the
search perforned by these Defendants, Plaintiffs do not press
the current notion, which seeks the expedited processing and
rel ease of docunents, as it applies to these agencies only.



A Defendants Do Not Satisfy The Requirenments C Expedited
Processing Merely By Asserting That They Are Processing The
Request .

Wre it the case, as Defendants contend, that the sinple
assertion by an agency that it is “currently processing” Plaintiffs’
request was sufficient to neet the requirenents of expedited
processing under FAA, thus shielding the agency from further
judicial scrutiny, see Def. Brief at 9, the expedited processing
requi rement of the statute would be an unenforceable dead letter.
Instead, while it is true that FOA does not specify a time limt
wi t hi n whi ch expedited requests nust be processed, courts are granted
broad jurisdiction to ensure that agencies conply wth their
obligation to process expedited requests “as soon as practicable,” as
the FOA requires. (Notably, the FOA requires agencies to process
even non-expedited requests wthin 20 days. See 5 USC
8 552(a)(6)(A).) Notwi thstanding Defendants’ claimto the contrary,

courts routinely set schedules for the release of records. See,

e.g., Judicial Watch, Inc. v. United States Dep't of Energy, 191

F. Supp.2d 138, 141 (D.D.C 2001) (after 10 nonth delay in a non-
expedited case, district court ordered agency to process thousands of
docunents in 20 days for rel ease and Vaughn declaration). Indeed, in
the two cases cited by Defendants in support of their argunent that
post-1996 FA A courts have refused to set tine frames for the
processing of requests, see Def. Brief at 12, the district courts in

fact issued orders, just as P aintiffs seek here, conpelling the



government to either disclose the requested docunents or provide a
schedule for release on or before a date set by the court.® For

exanple, in ACLU v. United States Dep’'t of Justice, where thousands

of records were purportedly at issue, the court ordered the defendant
agency to produce all docunents and Vaughn indices in two phases,
half within three weeks and the rest within six weeks. See Exh. 15,

ACLU v. United States Dep’'t of Justice, 03-2522 (ESH (May 20, 2004).

Simlarly, in Ednonds v. FBl, the district court “ordered defendant

to either file a dispositive notion or a schedul e by whi ch def endant
woul d produce plaintiff’s requested docunents.” 310 F. Supp.2d 55, 56

(D.D.C. 2004). See also Natural Resources Defense Council (NRDO) .

Dep’t of Energy, 191 F. Supp.2d 41, 44 (D.D.C 2002) (granting

Plaintiffs’ expedited nmotion for processing records and ordering
schedule for the initial release of non-exenpt records and Vaughn

index); Mye, OBrien, ORourke, Hogan & Pickert v. MNat’l RR

Passenger, 02-126 (ORL), 2002 W 21146674, at *19 (MD. Fla. My 13,

2003), rev'd on other grounds, 2004 W. 1566567 (July 14, 2004) (court

order directed Anirak to disclose nost of requested docunents wthin

% Defendant’s reliance on Open America v. Wtergate Special
Prosecution Force, 547 F.2d 605 (D.C. Cir. 1976), is simlarly
m spl aced. See Def. Brief at 13, n. 1. The Open Anerica court
held that the governnent could obtain an extension if it had a
backl og of FO A requests. No court has ever held that the
governnent can invoke Open Anerica to avoid the requirenents of
expedi ted processing, especially where, as here, Defendants have
not identified any request which has priority over Plaintiffs’
request.




20 days); Donham v. Dep’'t of Energy, 192 F. Supp.2d 877 (S.D. III.

2002) (where agency failed to conplete processing of two successive
FOA requests, district court ordered agency to conplete first
request and file schedule for conpleting the second wthin 24

busi ness days); Hunter v. Christopher, 923 F.Supp. 5 (D.D.C 1996)

(ordering agencies to conplete processing of requests wthin 60
days).

Such relief is clearly warranted here, particularly as
Def endants have been processing Plaintiffs FAOA request since
Qctober 2003. Plaintiffs have already provided Defendants with
specific lists of the records they seek, including records that have
emerged from nunerous nedia and agency reports regarding the
treatnment of Detainees. See Cctober 2003 FA A Request; My 2004 FQ A
Request, App. A At the very least, the GCourt should conpel
Defendants to nmake an imrediate initial disclosure of non-exenpt
records, and provide a Vaughn Declaration for those records

consi dered exenpt, see NRDC v. Dep’'t of Energy, 191 F. Supp.2d at 43,

given that Defendants have, by their own adm ssion, already collected
and identified numerous docunents responsive to Plaintiffs request.
See, e.g., Talcott Decl. f2. For exanple, Defendant DOS has been
searching three records systens since before March 2004. See Def.
Brief at 6. And, fromas early as Cctober 30, 2003, Defendant FB
has | ocated potentially responsive records but has not produced them

claimng exenptions. See Def. Brief at 5. S mlarly, Defendant DOD



has al ready concluded that “nany potentially responsive records” wll
be “subj ect to restrictions rel at ed to law  enforcenent
investigations.” Def. Brief at 7. Defendants nonethel ess cl ai mthat
a Vaughn index would be premature at this tine, Def. Brief at 15;
obviously, it is not. Moreover, Defendants’ *“conclusory and
generalized allegations of exenptions” are sinply not acceptable

under FA A Vaughn v. Rosen, 484 F.2d 820, 826 (D.C dr. 1973),

cert. denied, 415 U S 977 (1974). And, the fact that other parti es,

such as news organizations or Congress, are seeking the identical

information is also no cause for delay. See Judicial Watch Inc. v.

Dep’t of Energy, 191 F.Supp.2d at 141 (rmultiple requests seeking

identical information are not a barrier to expedited processing);

NRDC v. Dep't of Energy, 191 F.Supp.2d at 43 (by “processing

Plaintiffs’ request in a far nmore expeditious manner, as this Court
wll order, [Defendant] wll also be <carrying out its FAA
responsibilities to the other 11 requesters” seeking simlar
records).

Finally, the nere assertion that Defendants are searching for
the records in question neither renmoves jurisdiction nor makes
Plaintiffs’ clains under FOA noot. Defendants have been processing
Plaintiffs request for nine nonths and have produced next to
not hi ng. Meanwhile, they have refused to provide a processing
schedule, and have failed to identify any unrelated expedited

requests in front of Plaintiffs’ in queue. Defendants should not be

10



permtted to further stonewall Paintiffs’ attenpt to gain |aw ul
access to these records of paranount public inportance. The Court
should therefore grant Plaintiffs’ notion for prelimnary injunctive
relief and order Defendants to, within 14 days of the Court’s order,
conplete processing of Plaintiffs’ request and provide Paintiffs

with a Vaughn Decl arati on.

1. PLAINTIFFS WLL BE |RREPARABLY HARMED BY THE GOVERNMENT S

REFUSAL TO RELEASE RECORDS GCONCERNI NG THE TREATMENT, DEATHS

AND RENDI TI ON OF DETAI NEES.

The central purpose of expedited processing is, by definition,
the swift and tinely disclosure of information to requesters where
the subject matter involves a conpelling need, such as a breaking
news story or a natter of w despread public interest. 5 USC 8§
552(a) (6) (E). Defendants ask the Court to ignore the statutory
requirenents of expedited processing by claimng that the records
sought by Plaintiffs — already granted expedited status by a majority
of Defendants — may nonetheless be obtained through “normal FOAA
channel s” without any loss in value. Def. Brief at 16. Defendants
argue that Paintiffs “will be able to add their very different
perspective to the debate on Detainee treatnent regardl ess of when

they receive the docunents they requested.” 1d. (internal quotations

and citations omtted).

11



In fact, tinme is absolutely of the essence of the current debate
surrounding the abuse of Detainees. Plaintiffs will be irreparably
harmed if the requested information is not released wthin the
requested time frame, particularly in light of the “substantia
interest” in the issues at stake by the general public and nedia, as
wel | as the “significant adverse consequence[s]” which will followif
the governnent further delays the release of the requested records.
Al -Fayed, 254 F.3d at 311 (internal quotations omtted). Wher e
nmatters are, like this one, of such an “extraordinary public
interest,” courts have not hesitated to nandate the processing of a

FO A request in an expedited tinmefrane. NRDC v. Dep’'t of Energy, 191

F.Supp.2d at 42-44. |In NRDC, the district court acknow edged that
the conbined effect of terrorism secrecy in a governnent task force
dealing with energy issues and congressional policynmaking was

sufficient to denonstrate an “enornous public concern” conpelling

expedi ted processing. |1d. The issues presented here are of at |east
equal public concern. Significant adverse consequences — sone of
whi ch have already occurred, and wll undoubtedly worsen — will also

result fromDefendants’ refusal to rel ease the information requested.
First, current efforts by governmnent officials seeking
clarification on the policies and practices which led to the abuse of
Detainees have thus far proved unsuccessful. For exanpl e,
congressional inquiries have not been effective, as “high level Wite

House and Pentagon officials refuse to answer questions or to

12



di scl ose the relevant docunents requested by Congress,” and a fornal
or independent investigation has yet to be initiated. H oor
Statenent of Sen. Patrick Leahy (June 23, 2004), available at

http://1 eahy. senat e. gov/ pr ess/ 200406/ 062304b. ht m ; see also Abu

GChraib, Witewashed, NY. Tines (July 24, 2004) (reporting that DCD

has, anong other stalling tactics, “msplaced” thousands of pages
fromthe Taguba Report on conditions at Abu Giraib). And it has also
become clear that the nmultiple internal mlitary probes into abuses
wll produce few answers about who is ultimately responsible, as
denonstrated nost recently by the Arny’s latest report, which was
“unable to identify system failures that resulted in incidents of
abuse,” despite the existence of acknow edged docunents which at
least point to responsibility on the part of the Secretary of
Defense. See Arny Inspector General, Forward: Detainee Qperations
I nspection (July 21, 2004) (internal report regarding Arny’s conduct
of detainee and interrogation operations). See also Jackie Northam

Experts: Probes May doud Responsibility for Abu CGhraib, Nat’|l Pub.

Radio (July 2, 2004).
Second, allegations continue to emerge inplicating the conduct
and policies of high-level officials in the abuse of Detainees and

rendi tion of individuals. Leaked docunents and statenents provided

by governnent officials in recent weeks raise still nore questions
regarding secret policies of detention and interrogation. H gh-
ranking officers, for exanple, including the Brigadier GCeneral

13



formerly in charge of Abu Giraib, have attested to the |ikelihood of
Wite House and Pentagon involvenent in the abuse and torture of

Detainees. lraqgi Jail Chief Says Prisoner Abuse Covered W, Reuters

(Aug. 3, 2004) (quoting United States Brigadier GCeneral Janis
Karpinski as stating that “specific neasures were taken to ensure
that | would not have access to those facilities [where abuses
occurred], that information or any of the details of interrogation at
Abu Ghrai b or anywhere el se”).

Third, with an unknown nunber of Detainees remaining in United
States custody, allegations of ongoing violations of international
and donestic law persist. Media accounts have confirmed the
exi stence of an as-of-yet unknown nunber of secret Wnited States
prisons, housing an unknown nunber of Detainees in |ocations such as
floating warships, free from any public scrutiny. See, e.g., My

Louise Kelly, Abuses Possible at Secret US. Prisons, Nat’'l Pub.

Radio (July 1, 2004). |Inmmediate disclosure of the requested records
is therefore the only nmeans to ensure that the public, in a period of
international and domestic political debate, wll be appropriately
informed as to the conduct of government officials at a tinme when the
conduct in question is in fact being subjected to scrutiny.

Finally, the information sought by Plaintiffs is critical to
current legislative debates which hinge on the very question of
official know edge and participation in the abuse of Detainees. For

instance, Congress is currently considering whether the proposed

14



Dvision of National Intelligence (DNI) counter-terrorism center
should include an Ofice of the Inspector General. See 9-11 Menori al
Intelligence Reform Act, S. 1520 (July 21, 2003). Such an office
could be responsible for investigating clains of torture by
intelligence operatives abroad. S mlarly, the House Arnmed Services
Commttee is amdst the review of a congressional resolution on
“Detention and Interrogation of Terrorists,” H Cong. Res. 472, which
currently does not include any criticism or assessment of the abuse
and i nhumane treatnent of Detainees or rendered individuals. Access
to the records at issue in Plaintiffs FAA request would allow
Plaintiffs to participate in this ongoing and urgent debate.

As it stands, Defendants’ ongoing delay has prevented Plaintiffs
from drawing attention to — and possibly preventing — nunerous
atrocities which have since been reported on detention facilities in
Af ghani stan, Irag, and countries to which individuals have been
rendered and subsequently tortured. Plaintiffs, a cross-section of
national and international civil liberties and human rights groups
devoted to open governnent and the humane treatnent of individuals
such as Detainees, share a significant interest in this debate and
are uniquely situated to contribute their expertise to these nmatters.
If Defendants are allowed to continue their concerted canpaigns of
delay, Defendants will succeed in preventing critical and tinely
access by advocates for fair governnent and human rights, as well as

the public as a whole, to information which inplicates the nost

15



egregious violations of donmestic and international |aw For these
reasons, the Court should grant Plaintiffs’ motion for a prelimnary
injunction, ordering Defendants to, within 14 days of the Court’s
O der, conplete the processing of Plaintiffs’ request and provide a

Vaughn Decl ar ati on.

16



CONCLUSI ON
For the reasons stated above, Plaintiffs’ motion for

prelimmnary injunction shoul d be granted.

Respectful ly submtted,

/sl Lawence S. Lustberg
Law ence S. Lustberg (LL-1644)
Jennifer Ching (JG 5267)
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