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History of Flag Protection and the First Amendment

Proponents of the flag amendment like to claim that for over 200 years flag protection statutes were constitutional under the First Amendment, until the Supreme Court suddenly changed that in the 1989 Texas v. Johnson case.  Flag amendment proponents claim that they are simply trying to restore the original understanding of the First Amendment to what it was before this case.  As the facts below demonstrate, however, this argument is riddled with inaccuracies, both as to the history of flag desecration statutes and the decades of Supreme Court case law that naturally led to the Johnson and Eichman decisions.

FACT:  There have not been flag protection statutes for 200 years.  The first state flag statute was not enacted until 1897, and the first nationwide flag statute was not enacted by Congress until 1968.  As Professor Robert Goldstein has written in his definitive three volume history of the flag desecration controversy, the flag played only a minor role in our history until after the Civil War when the first statutes were directed at “mainstream” politicians and merchants who were viewed as abusing the flag in advertising for political or commercial gain.  The 1968 federal law was in reaction to anti-Vietnam War protests.

FACT:  The First Amendment was not even applied to judge the constitutionality of state laws until 1925 (in the U.S. Supreme Court case of Gitlow v. New York), and thus the first flag statutes were not and could not have been challenged under the First Amendment.  For this reason, the 1907 U.S. Supreme Court case cited by proponents, which upheld a Nebraska flag prosecution against two businessmen for using the flag to advertise “Stars and Stripes” beer, was argued and decided as a property rights case, and was not reviewed under the First Amendment.

FACT:  After 1925 when federal courts first began to apply the First Amendment to state flag statutes, the U.S. Supreme Court repeatedly and consistently struck down different flag statutes for the same fundamental First Amendment principles cited in its 1989 and 1990 flag rulings.  Whether the flag statute involved flying a “red flag” or saluting the U.S. flag, the Supreme Court ruled in 1931 and 1943 that non-verbal, peaceful use of a flag was a form of expression protected by the First Amendment when used to convey a political or religious message. (See attached list of significant First Amendment flag decisions).  The 1989 and 1990 flag rulings directly cite and rely upon this unbroken chain of  legal precedent. Contrary to amendment proponents’ claims, if the Supreme Court had not struck down the convictions in the 1989 and 1990 flag cases, involving non-verbal, peaceful use of the flag as a form of political protest, it would have been a radical departure from well-established, fundamental First Amendment law.  

Significant First Amendment Decisions Involving Flag Statutes Before 1989  

* In 1925 in Gitlow v. New York, the Supreme Court decided for the first time that the First Amendment applies to state laws restricting First Amendment rights, not just federal laws.


* In 1931 in Stromberg v. California, the U.S. Supreme Court ruled that a state law prohibiting the display of a “red flag” violated the First Amendment.  The Court ruled that the display of a flag was symbolic speech and when displayed as part of “peaceful and orderly opposition” to government policy was protected expression under the First Amendment.  As Professor Goldstein points out, to have ruled otherwise would have permitted southern states to legally ban display of the U.S. flag after the Civil War.

* In 1943 in West Virginia Board of Educ. v. Barnette, the Supreme Court ruled that a state law requiring students to salute the U.S. flag in public schools violated the First Amendment’s prohibition on compelling expression, which, as in Stromberg, was non-verbal and symbolic in nature.   Jehovah’s Witnesses opposed saluting the flag for religious reasons and many of their children were expelled from school for failing to do so.  In an eloquent opinion that along with Stromberg formed the basis for the 1989 and 1990 flag rulings, Supreme Court Justice Robert Jackson wrote: “Freedom to differ is not limited to things that do not matter much.  That would be a mere shadow of freedom.  The test of its substance is the right to differ as to things that touch the heart of the existing order.  If there is any fixed star in our constitutional constellation it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion or other matters of opinion.”


* In the 1969 case Street v. New York, the U.S. Supreme Court overturned the conviction of black veteran Sydney Street, who had received the Bronze Star for heroism during World War II and burned his own treasured flag in protest after hearing that civil rights activist James Meredith was shot during a voter registration march in the South. Street declared to police, “If they let that happen to Meredith we don’t need an American flag.”  In overturning his conviction, the Court stated, “It is firmly settled that under our Constitution the public expression of ideas may not be prohibited merely because the ideas are themselves offensive to some of their hearers,” including the expression of “distasteful” or “defiant or contemptuous” messages.    

  
* In 1974 in Smith v. Goguen, the U.S. Supreme Court overturned the conviction of a teenager who wore a flag patch on his pants, ruling as unconstitutionally vague a Massachusetts law prohibiting treating the flag “contemptuously.”  


* In 1974 in Spence v. Washington, the U.S. Supreme Court overturned the conviction of a 23 year old who had taped a removable peace symbol on his privately owned flag and displayed the flag outside his apartment window.  The Court ruled that  flying the flag with the peace symbol communicated a message protected under the First Amendment and that Washington State’s “improper use” flag law had been unconstitutionally applied to this expression.    
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