
  

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

 
 
JOSE PADILLA, et al.,   ) 
      ) 

Plaintiffs,    )      Case No. 2:07-410-HFF-RSC 
      ) 

v.     ) 
      ) 
DONALD H. RUMSFELD, et al.,   ) 
      ) 

Defendants.     ) May 28, 2009 
 
 
 

PLAINTIFFS’ RESPONSE TO INDIVIDUAL FEDERAL DEFENDANTS’ 
NOTICE OF SUPPLEMENTAL AUTHORITY 

In their Notice of Supplemental Authority [doc. # 153], individual federal defendants 

(“defendants”) argue that the Supreme Court’s recent decision in Ashcroft v. Iqbal, 2009 WL 

1361536 (S.Ct. May 18, 2009), compels dismissal of the claims against them because plaintiffs 

“offer only ‘conclusory statements,’ without pleading ‘sufficient factual matter to show’ that 

each [defendant] purposefully and personally violated their constitutional rights.”  Id. at 2.  

Defendants are wrong on the law and the facts.  

  Iqbal reaffirms that Bivens plaintiffs “must plead that each Government-official 

defendant, through the official’s own individual actions, has violated the Constitution.” Iqbal, 

2009 WL 1361536, at *11.  But it does not hold that every Bivens plaintiff must plead facts 

establishing that each defendant “purposefully” violated the plaintiff’s constitutional rights, or 

that knowledge of a subordinate’s unconstitutional conduct is always insufficient to create 

liability.  It is true that where, as in Iqbal, the claim is one of invidious discrimination in 

violation of the First and Fifth Amendments, “a supervisor’s mere knowledge of his 

subordinate’s discriminatory purpose” does not “amount[] to the supervisor’s violating the 
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Constitution.” Id. at * 12.  That is because “purpose rather than knowledge is required to impose 

Bivens liability on the subordinate for unconstitutional discrimination” and “the same holds true 

for an official charged with violations arising from his or her superintendent responsibilities.”  

Id.  However, as the Iqbal court expressly noted, “[t]he factors necessary to establish a Bivens 

violation will vary with the constitutional provision at issue.” Id. at *11.   

Defendants ignore that limitation, and thus read Iqbal far too broadly.  Every one of the 

federal courts of appeals has held that supervisory officials can be subject to liability for having 

authorized or ignored unconstitutional conduct by their subordinates.  Those holdings have 

occurred in a wide range of alleged constitutional violations outside the context of 

discrimination, including abuse of prisoners.  See, e.g., Slakan v. Porter, 737 F.2d 368, 373 (4th 

Cir. 1984) (“The decisions of this Court have firmly established the principle that supervisory 

officials may be held liable in certain circumstances for the constitutional injuries inflicted by 

their subordinates. . . . Liability in this context is not premised on respondeat superior . . . but on 

a recognition that supervisory indifference or tacit authorization of subordinates’ misconduct 

may be a causative factor in the constitutional injuries . . . [where] the supervisor’s corrective 

inaction amounts to deliberate indifference or tacit authorization of the offensive practices.”) 

(quotation marks and brackets omitted).1 The Supreme Court in Iqbal did not declare any 

                                                 
1 Accord Whitfield v. Melendez-Rivera, 431 F.3d 1, 14 (1st Cir. 2005) (“Supervisory liability can 
be grounded on . . . conduct that amounts to supervisory encouragement, condonation or 
acquiescence or gross negligence . . . amounting to deliberate indifference.”) (quotation marks 
and citations omitted); Bennett v. Eastpointe, 410 F.3d 810, 821 (6th Cir. 2005) (reversing grant 
of summary judgment to Chief of Police whose memorandum to subordinates “at least implicitly 
authorized, approved or knowingly acquiesced in the unconstitutional conduct of the offending 
subordinate . . . such that supervisory liability would attach.”); Atteberry v. Nocona Gen. Hosp., 
430 F.3d 245, 254 (5th Cir. 2005) (“[S]upervisors may be liable . . . when [they] act, or fail to 
act, with deliberate indifference to violations of others’ constitutional rights committed by their 
subordinates”) (emphasis in original); Inter’l Action Cntr. v. United States, 365 F.3d 20, 28 (D.C. 
Cir. 2004) (Roberts, J.) (“[I]n order to implicate the supervisor in the constitutional infractions of 
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intention to overrule this long-standing consensus among the circuits and should not be read to 

have done so silently. To the contrary, Iqbal quoted with approval its own 1812 precedent 

holding that a federal official’s liability may “‘result from his own neglect in not properly 

superintending the discharge of his subordinates’ duties.’” Iqbal, 2009 WL 1361536, at *11 

(quoting Dunlop v. Munroe, 7 Cranch 242, 269 (1812)).    

The inquiry for this Court remains the same: to determine whether the allegations in the 

Third Amended Complaint contain enough factual matter to “‘nudge’” plaintiffs’ claims that 

defendants’ either directly ordered or turned a blind eye to Padilla’s unconstitutional designation, 

detention, and treatment “‘across the line from conceivable to plausible.’”  Iqbal, 2009 WL 

                                                                                                                                                             
his subordinates. . . . [t]he supervisor must know about the conduct and facilitate it, approve it, 
condone it, or turn a blind eye for fear of what they might see.”) (quotation marks, citations, and 
brackets omitted); Richardson v. Goord, 347 F.3d 431, 435 (2d Cir. 2003) (“Supervisor liability 
under § 1983 can be shown [by] . . . creation of a policy or custom that sanctioned conduct 
amounting to a constitutional violation, or allowing such a policy or custom to continue . . . [or] 
grossly negligent supervision of subordinates who committed a violation, or . . .  failure to act on 
information indicating that unconstitutional acts were occurring.”) (quotation marks omitted); 
Gossmeyer v. McDonald, 128 F.3d 481, 495 (7th Cir. 1997) (“[W]e will find supervisory liability 
if the supervisor[s] . . . know about the conduct and facilitate it, approve it, condone it, or turn a 
blind eye for fear of what they might see. They must in other words act either knowingly or with 
deliberate, reckless indifference.”) (quotation marks and citations omitted; emphasis in original); 
Jenkins v. Wood, 81 F.3d 988, 995 (10th Cir. 1996) (“A plaintiff may satisfy [the personal 
participation] standard by showing the defendant-supervisor personally directed the violation or 
had actual knowledge of the violation and acquiesced in its continuance.”); Baker v. Monroe 
Twp., 50 F.3d 1186, 1190-91 (3d Cir. 1995) (“In order to render [supervisor defendant] 
personally liable under section 1983, [plaintiffs] must show that he participated in violating their 
rights, or that he directed others to violate them, or that he . . . had knowledge of and acquiesced 
in his subordinates’ violations.”); Hale v. Tallapoosa County, 50 F.3d 1579, 1583-85 (11th Cir. 
1995) (Sheriff liable for beating of prisoner resulting from “an atmosphere of deliberate 
indifference reflected in [Sheriff’s] failure to classify or segregate violent from non-violent 
inmates, adequately train . . . supervise and monitor.”); Howard v. Adkison, 887 F.2d 134, 137-
138 (8th Cir. 1989) (“Supervisors . . . are liable when their corrective inaction amounts to 
deliberate indifference to or tacit authorization of the violative practices. . . . This court has 
consistently held that reckless disregard on the part of a supervisor will suffice to impose 
liability.”) (quotation marks and citations omitted); Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 
1989) (“A supervisor is only liable . . . if the supervisor participated in or directed the violations, 
or knew of the violations and failed to act to prevent them.”).  
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1361536, at *15 (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  They do.  

Among numerous other allegations ignored by defendants, plaintiffs – with reference to publicly 

available documents appended to the complaint as exhibits – clearly aver that:     

 
• Defendant Rumsfeld personally recommended Mr. Padilla’s designation and 

detention as an ‘enemy combatant,” and ordered the military to seize and convey 
him to the Brig.  He personally authorized the use of abusive interrogation 
techniques at Guantanamo Bay and then directed brig officials to apply 
Guantanamo Bay protocols at the Brig, where he knew Mr. Padilla was being 
held.  Rumsfeld also directed OLC to produce memoranda immunizing officials 
who participated in unlawful detention and interrogation policies, and personally 
approved specific facets of interrogation plans for individual “enemy 
combatants.” Third Am. Compl. ¶¶ 37, 38, 42, 43, 69, 70, 107, 49, 59.  

• Defendant Ashcroft personally advised the President that he legally could and 
should militarily detain Mr. Padilla, knew that abusive interrogation techniques 
would be used against suspected enemy combatants, and permitted his 
subordinates in the Office of Legal Counsel to promulgate memoranda providing 
immunity to those who participated in extra-judicial detention and abusive 
interrogation.  Id. ¶¶ 37, 38, 39, 42, 55, 57.  

 
• Defendant Haynes personally participated in a discussion of how to justify 

abusive interrogation techniques, including water-boarding, personally 
recommended the adoption of those previously-prohibited and abusive 
interrogation techniques, ignored concerns about the legality of those techniques 
brought to his attention by the FBI and the General Counsel of the Navy, and 
instructed OLC to produce memoranda immunizing officials who implemented 
them.  Id. ¶¶ 47, 49, 64, 67, 68, 72, 76, 77. 

• Brig personnel were instructed that “‘very high level folks discuss every day what 
to do with’” suspected “enemy combatant” detainees.  They were further 
instructed that access to counsel or family had to be approved by Defendant 
Rumsfeld or his designee, and that they should not pass legal correspondence on 
to a detainee until they received authorization from Defendants Haynes and 
Wolfowitz.  Id. ¶ 109. 

 
• Defendants Rumsfeld, Haynes, Wolfowitz, and Jacoby were privy to regular 

reports on the interrogation and health of suspected “enemy combatants” held at 
the Brig.  Those reports repeatedly drew attention to the devastating psychological 
effects that the conditions were having on detainees, including Mr. Padilla.  In 
addition, Defendant Haynes personally witnessed Padilla’s conditions at the Brig 
in September 2002. Id. ¶¶ 112, 114, 115, 116, 63.  
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• Vice Admiral Church reported to the Department of Defense that interrogation 
plans for detainees at the Brig included deprivation of mattress, Koran, and 
pillow, that there was reason to be concerned about the use of unauthorized 
interrogation techniques at the Brig, and that the conditions of confinement at 
Charleston might constitute illegal isolation. Id. ¶¶ 104, 106, 117. 
 

• Defendant Jacoby told a United States District Judge that he was familiar with 
Mr. Padilla’s interrogations and that complete isolation was necessary to break his 
spirit and obtain information from him, and brig staff took direction on conditions 
of confinement for suspected “enemy combatants” from Jacoby’s intelligence 
service.  Id. ¶¶ 83, 108  

 
• Defendants Wright, Marr, Hanft, and Seymour conducted regular, unannounced 

inspections of the unit in which Mr. Padilla was housed, were directly responsible 
for his conditions of confinement, witnessed the deterioration in his health, and 
ignored requests for medical assistance.  Id. ¶¶ 80, 101, 102, 103, 113, 118.  

 
These allegations are every bit as deserving of the usual presumption of truth as the allegation, 

accepted as true by the Iqbal court, that “the policy of holding post-September-11th detainees in 

highly restrictive conditions of confinement until they were ‘cleared’ by the FBI was approved 

by Defendants Ashcroft and Mueller in discussions in the weeks after September 11, 2001.”  

Iqbal 2009 WL 1361536, at *14.  Taken as true, the allegations provide more than enough 

“factual content” to “allow[] the court to draw the reasonable inference that [each] defendant is 

liable for the misconduct alleged.”  Id. at * 13.   

 

Respectfully submitted,  

      
S/ MICHAEL P. O’CONNELL 

     Michael P. O’Connell 
STIRLING & O’CONNELL 
145 King Street, Suite 410 
P.O. Box 882 
Charleston, S.C.  29402 
(843) 577-9890 
South Carolina Identifications 4260 
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Jonathan M. Freiman (pro hac vice) 
Hope R. Metcalf (pro hac vice) 
NATIONAL LITIGATION PROJECT OF THE ALLARD K. 

LOWENSTEIN INTERNATIONAL HUMAN RIGHTS CLINIC 
Yale Law School 
127 Wall Street 
New Haven, CT  06510-8215 
Telephone:  (203) 498-4584 
 
Of Counsel: 
 
Tahlia Townsend (pro hac vice) 
WIGGIN AND DANA LLP 
One Century Tower 
265 Church Street 
New Haven, CT  06510-7001  
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