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MEMORANDUM OF POINTS AND AUTHORITIES 

 Defendant Donald H. Rumsfeld (“Defendant”) respectfully moves for dismissal of the 

claims made in Paragraph 137a.-137j. of Plaintiffs’ Third Amended Complaint (“TAC”), to the 

extent that they are based upon Plaintiff Padilla’s designation and detention as an enemy 

combatant, and/or alleged treatment or conditions incident to that designation and detention,  for 

lack of subject matter jurisdiction.  “A motion to dismiss for lack of subject matter jurisdiction 

may be raised at any time.”  Sasser v. Administrator, U.S. E.P.A., 990 F.2d 127, 129 (4th Cir. 

1993).  Because the Court has a “duty to inquire, sua sponte, whether a valid basis for 

jurisdiction exists, and to dismiss the action if no such ground appears . . . [l]itigants in federal 

courts have a corresponding right to challenge subject matter jurisdiction at any time . . . .”  In re 

Bulldog Trucking, Inc., 147 F.3d 347, 352 (4th Cir. 1998). 

SUMMARY OF NATURE OF CASE 

 This action involves claims by Jose Padilla and Estela Lebron (his mother) against 

thirteen named, and up to forty-eight unnamed, current and former United States officials, 

including Defendant, who served as Secretary of Defense from 1975-1977 and again from 2001-

2006.  Padilla, who is now serving a 17-year sentence for providing material support to al Qaeda 

in its terrorist war against the United States, was detained as an enemy combatant in that conflict 

from June 2002 to January 2006.  He and Ms. Lebron now seek a damage award of one dollar, as 

well as declaratory and injunctive relief, personally against each of the named defendants (with 

the exception of Defendant Robert M. Gates), based upon his designation by President George 

W. Bush as an enemy combatant “closely associated with al Qaeda,” see Order of President 

George W. Bush to the Secretary of Defense (June 9, 2002); TAC, Exhibit 3,  and the 

consequences flowing from that designation. 
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 2

 Plaintiffs claim, among other things, that Padilla’s designation, detention, and 

interrogation violated his constitutional rights to due process and association; to access to 

counsel and the courts; to access to information; to be free of military detention, unreasonable 

seizures, and involuntary interrogation; and to free exercise of religion.  They ask the Court to 

create for their benefit an unprecedented and insupportable civil damages action under Bivens v. 

Six Unknown Named Agents, 403 U.S. 388 (1971).  In this, they would have the Court embrace a 

rule with profound, far-reaching, and lasting impacts on the Nation’s ability to defend itself 

against terrorist attack.  Plaintiffs have not, and cannot, allege that Defendant deliberately misled 

the President, or that any of Defendant’s acts was based upon a personal animus towards Padilla 

or a desire to harm him in any way.  Plaintiffs seek damages from Defendant based solely upon 

his alleged role in advising the President regarding Padilla’s status and in the development of 

various policies respecting the detention and treatment of enemy combatants in the war on terror 

– none of which were designed for, or applied to, Padilla himself. 

 If Plaintiffs are entitled to seek damage awards against individual officials based upon 

advice or recommendations given to the President during the prosecution of an armed conflict, or 

in developing general policies related to that conflict, then no present or future military or 

civilian official advising the President could do so and be certain of avoiding personal liability in 

the absence of a pre-existing judicial determination that the President’s decision was itself 

lawful.1  This is true regardless of whether the President’s decision involved detaining an 

                                                 
1 Given the fact that a number of challenges to the President’s core authority as the Commander-
in-Chief are not themselves properly subject to judicial review under various doctrines – 
including the political question doctrine, see Baker v. Carr, 369 U.S. 186 (1962), and the States 
Secrets Privilege, see Totten v. United States, 92 U.S. 105 (1875); United States v. Reynolds, 345 
U.S. 1 (1953) – and other constitutional or prudential barriers to justiciability, obtaining such a 
judicial determination for the President’s actions would, in most instances, be impossible.  This 
would create a paradoxical and counterproductive situation where, for example, the government 
succeeds in causing the challenge to its ability to target U.S. citizens through the use of drones to 
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individual in military custody as an enemy combatant or authorizing a lethal attack on any 

individual, or groups of individuals, whom the President also concludes are “part of, or 

substantially support[], Taliban or al-Qaida forces or associated forces that are engaged in 

hostilities against the United States or its coalition partners.”  Mohammed v. Obama, 2009 U.S. 

Dist. LEXIS 118820, at *9 (Nov. 16, 2009) (noting change in terminology from George W. Bush 

to Barack H. Obama administrations). 

 The Individual Federal Defendants’ Motion to Dismiss Plaintiffs’ Third Amended 

Complaint is now pending before the Court for decision.  Defendant reaffirms this motion, asks 

that it be granted, and also asks the Court to dismiss any and all of Plaintiffs’ claims based upon 

Padilla’s designation and detention as an enemy combatant, or upon his alleged treatment and 

conditions of confinement to the extent these were incidental to that designation, for lack of 

subject matter jurisdiction.  The decision to designate Padilla an enemy combatant, and to order 

his military detention as such, was discretionary with the President, within his constitutional and 

statutory authority, and was made by the President alone.  To the extent that Plaintiffs allege they 

were harmed by that determination – and the United States court of Appeals for the Fourth 

Circuit already has ruled that the designation was in fact lawful, see Padilla v. Hanft, 423 F.3d 

386, 391 (4th Cir. 2005)   [“Padilla VI”], cert. denied, Padilla v. Hanft, 547 U.S. 1062 (2006) – 

they cannot invoke the Court’s jurisdiction in an action for damages against Defendant in his 

personal capacity.  Defendant’s alleged actions did not cause Plaintiffs any injury in fact that is 

both fairly traceable to those actions and redressable by the Court in granting they relief they 

seek.  As a result, they do not have Article III standing to assert these claims. 

                                                                                                                                                          
be dismissed – a policy currently in litigation in the District Court for the District of Columbia 
before Judge John D. Bates in al-Aulaqi v. Obama, No. 10-cv-1469 (D.D.C.) – only to encounter 
Bivens lawsuits in the future against the President’s key aides who were involved in advising him 
on this policy. 
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FACTS 

 On or about May 8, 2002, Plaintiff Jose Padilla was arrested in Chicago, Illinois.  TAC ¶ 

35.  On June 9, 2002, President George W. Bush, relying on his constitutional authority as 

Commander-in-Chief and on authority specifically granted to him by Congress under the 

Authorization for Use of Military Force Joint Resolution, Pub. L. No. 107-40, 115 Stat. 224 

(Sept. 18, 2001) [“AUMF”], declared Padilla to be an enemy combatant  and ordered his military 

detention.  TAC ¶ 42.  The President “personally” designated Padilla an “enemy combatant,” and 

the document he signed to this effect reflects that his decision was “based on the information 

available to [him] from all sources.”  Padilla v. Hanft, 423 F.3d at 388-89. 

 Padilla’s status as an enemy combatant, and his detention as such, were challenged in two 

separate habeas corpus proceedings, first in the United States District Court for the Southern 

District of New York, see Padilla v. Bush, 233 F. Supp. 2d 564 (S.D.N.Y. 2002), aff’d in part 

and rev’d in part, Padilla v. Rumsfeld, 352 F.3d 695 (2003), rev’d and remanded, Rumsfeld v. 

Padilla, 542 U.S. 426, 450-451 (2004), and in this Court.  Padilla sought habeas relief here after 

the Supreme Court ruled that the proper defendant in such a challenge was not the Secretary of 

Defense, but rather Padilla’s immediate custodian.  See Rumsfeld v. Padilla, 542 U.S. at 450-

451. 

 In reviewing the Court’s decision to grant the writ, Padilla v. Hanft, 389 F. Supp. 2d 678 

(D.S.C. 2005), the Fourth Circuit held that Padilla’s “military detention as an enemy combatant 

by the President is unquestionably authorized by the AUMF as a fundamental incident to the 

President’s prosecution of the war against al Qaeda in Afghanistan.”  Padilla VI, 423 F.3d at 

392.2  The court also emphasized that “efforts to gather intelligence” and to restrict Padilla’s 

                                                 
2 Before the Supreme Court ruled on Padilla’s petition for certiorari to review that decision, the 
United States determined to prosecute Padilla in the civilian courts based on his activities in 
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“communication with confederates” were “appropriate” and “necessary” aspects of detention in 

the interest of national security.  id. at 395.  The AUMF provides in relevant part that: 

The President is authorized to use all necessary and appropriate 
force against those nations, organizations, or persons he determines 
planned, authorized, committed, or aided the terrorist attacks that 
occurred on September 11, 2001, or harbored such organizations or 
persons, in order to prevent any future acts of international 
terrorism against the United States by such nations, organizations, 
or persons. 

AUMF § 2(a). 

ARGUMENT 

I. PLAINTIFFS LACK STANDING TO CHALLENGE PADILLA’S DESIGNATION 
AND DETENTION AS AN ENEMY COMBATANT IN A BIVENS ACTION.  

 Although it now is settled that individuals who are detained as enemy combatants within 

territory subject to plenary control by the United States are entitled to contest their status through 

habeas corpus proceedings, Boumediene v. Bush, 553 U.S. 723 (2008), creating  a civil action for 

damages (or “Bivens action”) against Defendant in this case  presents a fundamentally different 

question.  The Constitution limits exercise of the federal judicial power to actual cases or 

controversies, U.S. Const. art. III, § 2, and “the concept of standing is part of this limitation.”  

Simon v. Eastern Kentucky Welfare Rights Org., 426 U.S. 26, 37 (1976)  (“No principle is more 

fundamental to the judiciary’s proper role in our system of government that the constitutional 

limitation of federal-court jurisdiction to actual cases or controversies.”).  See also Davis v. FEC, 

554 U.S. 724, 128 S.Ct. 2759, 2768 (2008) (explaining that the constitutional limitation of 

federal court jurisdiction to actual cases or controversies “requires that the party invoking federal 

                                                                                                                                                          
support of al Qaeda.  It suggested that the Fourth Circuit’s decision be withdrawn, which the 
court refused to do.  See Padilla v. Hanft, 432 F.3d 582, 587 (4th Cir. 2005).  The petition for 
certiorari was thereafter denied.  Padilla v. Hanft, 547 U.S. 1062 (2006).  Despite Plaintiffs’ 
claims that Padilla was denied due process and access to the courts, his detention as an enemy 
combatant has already been twice litigated to the Supreme Court. 
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jurisdiction have standing”).  Plaintiffs do not satisfy Article III standing requirements with 

respect to any claim based upon Padilla’s designation and military detention as an “enemy 

combatant.” 

 As an “irreducible minimum” for standing, Plaintiffs must show:  (1) an “injury-in-fact,” 

i.e., the actual or imminent invasion of a concrete and particularized legally protected interest; 

(2) that the injury is “fairly traceable to the challenged action of the defendant and not . . . the 

result [of] the independent action of some third party not before the court”; and (3) that it is 

likely the injury “will be redressed by a favorable decision.”  Simon, 426 U.S. at 41-42 (internal 

quotation marks omitted); Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992).  See 

also United States v. Purdue Pharma L.P., 600 F.3d 319, 328 (4th Cir. 2010) (listing the three 

requirements for standing).  The allegations of the TAC, even taken as true, do not establish that 

Plaintiffs suffered any injury based upon Padilla’s designation and military detention as an 

enemy combatant which is fairly traceable to any act (or failure to act) by Defendant (or any 

other defendant in this case), and no order by the Court granting the relief they seek would 

redress the injuries allegedly flowing from that designation and detention. 

A. Plaintiffs’ Injury Was Not Fairly Traceable to Any Action by Defendant.  

 Plaintiffs concede, as they must, that President Bush designated Padilla an enemy 

combatant and ordered his military detention as such.  TAC ¶ 42.  As a matter of law, the 

President was the only official who could have made this designation.  This is true both because 

the Constitution makes the President Commander-in-Chief of the armed forces and because he 

acted, in this case, pursuant to a specific congressional enactment authorizing the President alone 

to take action against those responsible for the September 11, 2001, attacks on the United States.  

The AUMF authorizes action, separate and apart from the President’s exercise of his authority, 
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by no other person – and Plaintiffs do not allege that the President delegated the authority to 

make enemy combatant designations to any of his subordinates, including Defendant. 

 Defendant was subordinate to the President, as were the other defendants.  He had neither 

the power nor ability to authorize, approve, or contest the President’s determination with respect 

to Padilla in any manner whatsoever, either under the AUMF or the Constitution.  To the extent 

that he may have been involved in either formulating the United States’ policies with regard to 

the designation and detention of enemy combatants in the conflict with al Qaeda and its allies, or 

in making recommendations to the President about Padilla himself, Defendant acted in a wholly 

advisory capacity.  Plaintiffs do not and cannot claim otherwise. 

 The Supreme Court has ruled that such advisory roles, and any recommendations that 

might be made to the President by subordinate officials, are not subject to judicial review where, 

as here, the President is the ultimate decisionmaker.  See, e.g., Franklin v. Massachusetts, 505 

U.S. 788 (1992).  Until the President acts in such cases, there is no final action “that will directly 

affect the parties” which may then be subject to judicial review.  Id. at 797.  Thus, the Supreme 

Court has held that “[t]o revise or review an administrative decision, which has only the force of 

a recommendation to the President, would be to render an advisory opinion in its most obnoxious 

form.”  Chicago & Southern Air Lines, Inc. v. Waterman Steamship Corp., 333 U.S. 103, 113 

(1948).  See also Guerrero v. Clinton, 157 F.3d 1190, 1195 (9th Cir. 1998) (finding judicial 

review of adequacy of report unavailable where no “legal consequences flow” from the report 

and it had no “coercive effect upon the action of someone else that in turn produced the 

[plaintiff’s] injury”) (internal quotation marks omitted).  

 This finality requirement is far more than a matter of administrative exhaustion under the 

Administrative Procedure Act, 5 U.S.C. §§ 551-559  (“APA”), or otherwise.  Without the 
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President’s final action, there is no legally cognizable injury-in-fact which the courts can redress 

and, therefore, no case or controversy.  Indeed, the Supreme Court has held that such 

recommendations “are not mature and are therefore not susceptible to judicial review at anytime 

before they are finalized by Presidential approval.” Chicago & Southern Air Lines, Inc., 333 U.S. 

at 114.  See also Corus Group PLC v. International Trade Commission, 352 F.3d 1351, 1358 

(Fed. Cir. 2003) (explaining that, although the rule that advisory actions, absent independent 

legal force and effect, are not subject to judicial review arose under APA doctrine, it is equally 

applicable in other situations where there may be “a less strict requirement for final agency 

action”).   

 Thus, in Dalton v. Specter, 511 U.S. 462, 471 (1994), the Court considered another 

statutory scheme, the Defense Base Closure and Realignment Act of 1990, 104 Stat. 1808, 

10 U.S.C. § 2687 note [“DBCRA”], in which only the President could take action affecting 

interests subject to judicial vindication.  The DBCRA created a process whereby 

recommendations for the closure and realignment of military bases would be formulated and 

presented to the President for his approval or disapproval.  Throughout this process (a painful 

one for many States and localities), state officials and others sought to obtain judicial review of 

both the recommendations (from the Secretary of Defense and the Defense Base Closure and 

Realignment Commission) and the President’s ultimate action. 

 Citing its earlier decision in Franklin v. Massachusetts (which involved challenges to 

cabinet-level recommendations and Presidential action under the Census Act), the Dalton Court 

ruled that the recommendations for base closures or realignment transmitted to the President 

were not subject to judicial review because they were not final actions.  Dalton, 511 U.S. at 469-

71.  In reaching this conclusion, the Court emphasized that the recommendations did not 
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themselves have any direct affect on the parties.  Id. at 470.  In other words, the Secretary’s 

action in making recommendations to the President, on a matter where the President is the final 

decisionmaker, creates no “injury-in-fact.”  See also Rendell v. Rumsfeld, 484 F.3d 236, 242 (3d 

Cir. 2007) (“[A] party can rarely, if ever, be injured by a proposed base closing before a decision 

is made to close that base.  Any actions of the Secretary of Defense and the Commission before 

the President’s decision are merely preliminary in nature.”) (citing Specter v. Garrett, 971 F.2d 

936, 946 (3d Cir. 1992), vacated on other grounds, O’Keefe v. Specter, 506 U.S. 969 (1992)); 

Rell v. Rumsfeld, 423 F.3d 164, 165 (2d Cir. 2005) (“The [Defense Base Closure and 

Realignment] Commission’s recommendation is not a final agency action subject to judicial 

review, see Dalton, 511 U.S. at 469-70, and since no final action has yet taken place, the harm 

alleged by plaintiffs has not occurred.”). 

 This point was made expressly in a subsequent challenge to recommendations made by 

the Secretary of Defense and Base Closure Commission.  The court in that case, applying 

Dalton, reasoned that “the Supreme Court has clearly determined that the recommendations of 

the Secretary and the Commission are tentative recommendations that do not affect anyone’s 

legal rights, including the Governor’s.  The Governor, therefore, has not alleged an injury-in-fact 

and does not have standing.”  Blagojevich v. Rumsfeld, 385 F. Supp. 2d 768, 772 (C.D. Ill. 

2005), vacated on other grounds, 202 Fed. App’x 924 (7th Cir. 2006).  

 The same is palpably true in the instant case.  Any recommendation made to the President 

regarding how individuals, in general, were to be designated as enemy combatants during the 

conflict against al Qaeda – and whether Padilla should be so designated in particular – had no 

force or effect.  Only the President could (and did) take action that affected Plaintiffs’ legal 

rights.  As a result, Plaintiffs have not and cannot allege an injury attributable to Padilla’s 
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designation and detention as an enemy combatant that is “fairly traceable” to any action of 

Defendant, or of any other defendant in this case.  This, of course, is the very purpose of the 

traceability requirement.  See The Friends For Ferrell Parkway, LLC v. Stasko, 282 F.3d 315, 

324 (4th Cir. 2002) (explaining that the “fairly traceable” requirement exists largely to ensure 

that the alleged injury did not result from the independent actions of someone not before the 

court).   

 Significantly, although the Supreme Court has acknowledged some instances in which 

the intermediate steps in formulating an advisory report or recommendation may give rise to an 

injury-in-fact, these are limited to cases where the subordinate officials either exercise authority 

specifically vested in them by Congress to formulate recommendations in a particular manner, or 

where the recommendation or report itself has independent legal significance.  Thus, in Franklin 

v. Massachusetts, the Court permitted a constitutional apportionment challenge to go forward 

against the Secretary of Commerce based upon responsibilities vested by law in her alone.  

Franklin, 505 U.S. at 803.  Similarly, in Bennett v. Spear, 520 U.S. 154, 169 (1997), the Court 

concluded that a “Biological Opinion” prepared by the U.S. Fish and Wildlife Service (“FWS”) 

did create an injury fairly traceable to the Secretary of the Interior and the Director and regional 

Directors of the FWS, because that document “has a powerful coercive effect on the action 

agency” and actually alters “the legal regime to which the action agency is subject.”  Id. at 169, 

178. 

 In this case, by contrast, Congress vested no authority with regard to the designation or 

detention of enemy combatants in anyone other than the President. The AUMF authorized action 

only by the President.  He could delegate that authority, or include subordinate officials like 

Defendant in his decisionmaking process, as he saw fit.  The President was entitled to accept, 

2:07-cv-00410-RMG     Date Filed 10/08/10    Entry Number 166-1      Page 14 of 23



 11

reject, or modify both their advice with regard to Padilla’s designation and detention, and any 

process that may have been developed to that end.  No action of Defendant (or any of the other 

defendants) could, in any manner whatsoever, have coerced the President in exercising his 

discretion or otherwise have altered the legal regime in which that action was taken.  And, none 

has been alleged.  This conclusion is not changed by any impact Defendant’s  alleged 

recommendations may have had on the President.  See Flue-Cured Tobacco Cooperative 

Stabilization Corp. v. EPA, 313 F.3d 852, 860 (4th Cir. 2002) (“Regardless of how the 

challenged reports by the Commission and Secretary affected the President’s range of choices, 

the final decision which produced the actions directly affecting the parties remained the 

President’s.”). 

 In short, any alleged actions by Defendant with regard to Padilla’s designation as an 

enemy combatant “carr[ied] no direct consequences” for Plaintiffs.  Any action that “directly 

affect[ed]” Plaintiffs’ interests was taken by the President.  Dalton, 511 U.S. at 469 (quoting 

Franklin, 505 U.S. at 797, 798).  Moreover, in implementing the President’s determination, 

Defendant acted as the President’s agent.  As the Supreme Court ruled long ago:   

[W]here the heads of departments are the political or confidential 
agents of the executive, merely to execute the will of the President, 
or rather to act in cases in which the executive possesses a 
constitutional or legal discretion, nothing can be more perfectly 
clear than that their acts are only politically examinable. 
. . .  
[A]ny application to a court to control, in any respect, his conduct, 
would be rejected without hesitation. 

Marbury v. Madison, 5 U.S. (Cranch) 137, 166, 171 (1803).   

 Plaintiffs have alleged no injury-in-fact fairly traceable to Defendant’s alleged actions 

that could support the Court’s jurisdiction on any question with respect to Padilla’s designation 

and detention as an enemy combatant. 
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B. Any Injury Attributable to Padilla’s Enemy Combatant Designation and 
Detention Will Not be Redressed by a Favorable Decision by the Court. 

 Defendant did not and, as a matter of law, could not have caused any injury that Plaintiffs 

allegedly suffered as a result of Padilla’s enemy combatant designation.  Thus, the relief they 

demand against Defendant – a declaration that his actions were unlawful and nominal damages – 

will not and cannot redress any such injuries.  As the Supreme Court held in Simon v. Eastern 

Kentucky Welfare Rights Org., where a plaintiff’s injury depends upon “the independent action 

of some third party not before the court,” it becomes entirely “speculative whether the desired 

exercise of the court’s remedial powers” would redress that injury.  426 U.S. at 42-43.    

 In that case, a number of indigents claimed that their access to non-emergency hospital 

services was effectively limited by federal rules allowing tax-exempt status for certain nonprofit 

hospitals which limited treatment of indigents to emergency room care.  The Court dismissed the 

claim for lack of standing.  It reasoned that the injury complained of, i.e., fewer indigent hospital 

services, was not fairly traceable to the challenged tax rules.  Concomitantly, the requested relief 

(reinstatement of older rules denying favorable tax treatment to hospitals that limited indigent 

care to emergencies) would not redress that injury:  “So far as the complaint sheds light, it is just 

as plausible that the hospitals to which respondents may apply for service would elect to forgo 

favorable tax treatment to avoid the undetermined financial drain of an increase in the level of 

uncompensated services.”  Id. at 43.  See also Bronson v. Swensen, 500 F.3d 1099, 1113 (10th 

Cir. 2007) (holding plaintiffs could not show redressability where challenged provisions were 

not the predicate for defendant’s denial of marriage license, so that “affording plaintiffs a 

retrospective remedy centered on a legal determination that those provisions are unconstitutional 

would not provide plaintiffs effective relief.  It would not redress their claimed harm.”).   
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 Likewise, it is entirely speculative whether, in the absence of Defendant’s alleged actions 

complained of by Plaintiffs, Padilla would have avoided designation and detention as an enemy 

combatant.  This decision was the President’s to make, and his alone.  An award of damages 

from anyone other than the President, even to the extent of one dollar, could not compensate 

Plaintiffs for an alleged injury caused by the President.  Nor would a determination by the Court 

that Defendant’s actions in this regard were unlawful or otherwise improper establish or even 

suggest that the President’s designation was unlawful or improper.3  Moreover, in cases like this 

one where the President is the ultimate decisionmaker, “there are no other officials – subordinate 

or otherwise – to whom the Court could issue an order that would redress” an alleged 

constitutional violation solely within the President’s control.  See Newdow v. Bush, 355 F. Supp. 

2d 265, 281-282 (D.D.C. 2005) (denying plaintiff injunctive relief in challenging the 

constitutionality of the participation of clergy at presidential inauguration because the President 

had “ultimate decision-making power in selecting speakers for the Inauguration, including 

clergy”).4 

 Accordingly, all claims advanced against Defendant that challenge Padilla’s designation 

and detention as an enemy combatant, or that flow from the alleged illegality of this designation 

                                                 
3 As noted, the Fourth Circuit has already held that Padilla’s designation and detention were 
lawful.  See Padilla VI, 423 f.3d at 391-92. 
4 This conclusion is not changed by the fact that, because the President’s discretionary actions 
also are unreviewable, federal judicial review of these claims may be foreclosed.  Indeed, the 
Supreme Court has repeatedly recognized that its decisions in this regard “foreclose judicial 
review.”  Dalton, 511 U.S. at 475. See Chicago & Southern Air Lines, Inc., 333 U.S. at 113 
(“[B]efore Presidential approval it is not a final determination . . . and after Presidential approval 
the whole order, both in what is approved without change as well as in amendments which he 
directs, derives its vitality from the exercise of unreviewable Presidential discretion.”) (emphasis 
added).  This is true whether the President’s discretion is derived from the Constitution or from a 
statute such as the AUMF.  Dalton, 511 U.S. at 475. 
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and detention, including without limitation such claims advanced in paragraphs 137a.-j. of 

Plaintiffs’ TAC, must be dismissed with prejudice. 

II. THE INJURIES ALLEGED BY PLAINTIFFS TO SUPPORT THEIR CLAIMS 
AGAINST DEFENDANT AROSE SOLELY FROM THE PRESIDENT’S 
DESIGNATION AND DETENTION OF PADILLA AS AN ENEMY 
COMBATANT. 

 Plaintiffs assert that Defendant injured them by violating a number of “constitutional and 

statutory rights.”  However, most of the allegations supporting these claims involve treatment or 

other conditions stemming directly from, and that are natural incidents of, Padilla’s designation 

as an enemy combatant.  These include Plaintiffs’ claims of denial of access to counsel (TAC ¶ 

137a), denial of access to the courts (TAC ¶ 137b), unconstitutional conditions of confinement 

(TAC ¶ 137c), involuntary interrogation (TAC ¶ 137d), denial of freedom of religion (TAC ¶ 

137e), denial of the “right to information” (TAC ¶ 137f), denial of the “right to association” 

(TAC ¶ 137g), unconstitutional military detention (TAC ¶ 137h), denial of the right to be free 

from unreasonable seizures under the Fourth Amendment (TAC ¶ 137i), and denial of due 

process (TAC ¶ 137j). 

 First and foremost, Padilla was detained in military custody because enemy combatants 

are subject to detention (i.e., the seizure of their persons), Hamdi v. Rumsfeld, 542 U.S. 507, 518 

(2004), and the military is the lawful, appropriate, and traditional detaining authority in such 

cases.  See Duncan v. Kahanamoku, 327 U.S. 304, 313-314 (1946) (acknowledging “the well-

established power of the military to exercise jurisdiction over members of the armed forces, 

those directly connected with such forces, or enemy belligerents, prisoners of war, or others 

charged with violating the laws of war”).  See also al-Marri v. Pucciarelli, 534 F.3d 213, 285 n.3 

(4th Cir. 2008) (Williams, C.J., concurring in part and dissenting in part) (“[T]he practice of 

detaining enemy combatants militarily predates our Constitution.”) (citing Ex Parte Quirin, 317 
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U.S. 1, 31 (1942)), vacated with instructions to dismiss appeal as moot, al-Marri v. Spagone, 

__ U.S. __, 129 S.Ct. 1545 (2009); Padilla VI, 423 F.3d at 392 (“Given that Padilla qualifies as 

an enemy combatant under both the definition adopted by the Court in Quirin and the definition 

accepted by the controlling opinion in Hamdi, his military detention as an enemy combatant by 

the President is unquestionably authorized by the AUMF as a fundamental incident to the 

President’s prosecution of the war against al Qaeda in Afghanistan.”). 

 In addition, of course, it was the President – not Defendant – who determined to transfer 

Padilla to military custody after his designation as an enemy combatant.  Padilla VI, 423 F.3d at 

390.  Any claims Plaintiffs may have based on the right to be “free from military detention” and 

“from unreasonable seizures” (as guaranteed by the Fourth Amendment), and any due process 

violation based on a right to not be “detained or subjected to the collateral effects of designation 

as an ‘enemy combatant’” under the Fifth Amendment, are dependent on and solely the result of 

the President’s determination to designate Padilla as an enemy combatant and order that he be 

detained by the military.  As noted above, these allegations simply cannot support a Bivens 

action, or claim for declaratory and injunctive relief, against Defendant.  See Franklin, 505 U.S. 

at 797-98; Dalton, 511 U.S. at 469; Chicago & Southern Air Lines, Inc., 333 U.S. at 113-14.5   

 Similarly, any limitations on Padilla’s access to counsel and the courts, as well as his 

“involuntary interrogation,” flowed directly from the President’s designation.  Detention of 

captured enemy combatants is a war measure that has long been understood to be “devoid of all 

penal character.”  W. Winthrop, Military Law and Precedents 788 (rev. 2d ed. 1920) (quoted in 

                                                 
5 Additionally, as noted above, the Supreme Court has determined that the Due Process Clause is 
satisfied if the detainee can challenge his designation in “an appropriately authorized and 
properly constituted military tribunal.”  Hamdi, 542 U.S. at 538.  Padilla himself eschewed such 
a hearing.  See Individual Federal Defendants’ Motion to Dismiss Plaintiffs’ Third Amended 
Complaint, at 45 n.27.  The Plaintiffs cannot rebuke the lawfully prescribed method for raising 
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Hamdi, 542 U.S. at 518).  “The object of capture is to prevent the captured individual from 

serving the enemy,” In re Territo, 156 F.2d 142, 145 (9th Cir. 1946), and limitations on a 

detainee’s contact with the outside world are a critical aspect of achieving that object.  As the 

Fourth Circuit explained in rejecting Padilla’s assertions that his military detention was “neither 

necessary nor appropriate” because he could have been criminally prosecuted in the civilian 

courts: 

[I]n many instances criminal prosecution would impede the 
Executive in its efforts to gather intelligence from the detainee and 
to restrict the detainee’s communication with confederates so as to 
ensure that the detainee does not pose a continuing threat to 
national security even as he is confined – impediments that would 
render military detention not only an appropriate, but also the 
necessary, course of action to be taken in the interest of national 
security. 

Padilla VI, 423 F.3d at 395.6  Indeed, the importance of intelligence-gathering from captured 

enemies is so central to their detention that the Geneva Conventions impose strict limitations on 

such interrogations in the case of captured enemy combatants who merit the legal status and 

protections afforded prisoners of war.  See Geneva Convention III of 12 August 1949 Relative to 

the Treatment of Prisoners of War, 6 U.S.T. 3316, 75 U.N.T.S. 135, art. 17.  As a result, 

                                                                                                                                                          
such challenges, and then assert a denial of Padilla’s rights in their attempt to raise the very same 
challenge against the Defendant here. 
6 Although courts continue to struggle with the question of what process is due when a detainee 
challenges the factual basis of his enemy combatant classification, see, e.g., Al-Marri, 534 F.3d 
at 272 (Traxler, J., concurring in the judgment), it is well-settled that captured enemy combatants 
who, like Padilla, associate themselves with the military arm of a foreign belligerent may be 
detained for the duration of hostilities.  Hamdi, 542 U.S. at 521 (“The United States may detain, 
for the duration of these hostilities, individuals legitimately determined to be Taliban combatants 
who ‘engaged in an armed conflict against the United States.’”).  See also Al-Marri, 534 F.3d at 
229-30 (Motz, J., concurring in the judgment).  And, of course, the Fourth Circuit resolved this 
specific issue as it relates to Padilla, holding that his detention is authorized so long as “the 
United States remains engaged in conflict with al Qaeda in Afghanistan.”  See Padilla VI, 423 
F.3d at 392 n.3.  That conflict continues as of today.   
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limitations on Padilla’s access to counsel and the courts, and the involuntary nature of his 

interrogation, were incidents of his enemy combatant designation and solely attributable thereto. 

 The same, of course, is true with regard to other limitations on Padilla’s access to 

information and to contact with Plaintiff Estelle Lebron and other civilians, as well as the various 

restraints upon his person and activities while in detention.7  Such restraints are the normal and 

inevitable result of his classification and detention as an enemy combatant.  As noted above, the 

Fourth Circuit recognized in Padilla VI, 423 F.3d at 395, that the right to “restrict the detainee’s 

communication with confederates” is inherent in the President’s authority to detain and, for these 

purposes, there is little difference between communications with family members and hostile 

forces.  The potential damage to national security from information passed through family 

members, whether or not they understand its significance, is as great as from information 

provided to enemy forces directly and intentionally.8  None of these alleged restrictions is fairly 

traceable, for the purposes of proving an injury-in-fact, to the recommendations and advice 

Defendant allegedly provided to the President prior to Padilla’s designation as an enemy 

combatant. See Franklin, 505 U.S. at 797-98; Dalton, 511 U.S. at 469; Chicago & Southern Air 

                                                 
7 In addition, as explained in the pending Individual Federal Defendants’ Motion to Dismiss 
Plaintiffs’ Third Amended Complaint at 32-38, Plaintiffs’ allegations regarding Padilla’s 
treatment and conditions of confinement are singularly insufficient to support any of these claims 
against Defendant. 
8 This is hardly surprising, because the contact of wartime prisoners with the outside world 
always is strictly controlled – so as to prevent their receipt or provision of information from or to 
their co-belligerents – and this is the case even with respect to detainees who qualify for the full 
rights and privileges of Prisoners of War (“POW”) under the Geneva Conventions.  See Geneva 
Convention III of 12 August 1949 Relative to the Treatment of Prisoners of  War, 6 U.S.T. 3316, 
75 U.N.T.S. 135, art. 21, 34, 37, 39, 41, 82, 87-89 (POWs may be forcibly interned, subjected to 
disciplinary and security measures governing their daily activities and conduct, including 
religious observance, and may be subject to disciplinary punishments and penalties.  POW 
contact with family and friends also can be controlled (art. 71), such as through the censorship of 
their correspondence or its prohibition altogether in appropriate circumstances (art. 76). 
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Lines, Inc., 333 U.S. at 113-14.  All such alleged restrictions and limitations are the direct and 

inevitable consequences of the President’s designation of Padilla as an enemy combatant. 

 Significantly, any limitations on Padilla’s access to counsel, judicial process, and his 

family were imposed only after the President acted.  As recounted by the Second Circuit in the 

context of Padilla’s New York habeas proceedings, he was originally detained in Chicago on a 

material witness warrant, duly issued by the Chief Judge of the United States District Court for 

the Southern District of New York, in aid of a grand jury investigation of the September 11, 

2001, attacks.  One week later (on May 15, 2002) Padilla appeared before the Court, which 

appointed counsel to represent him.  From that time until the President designated him an enemy 

combatant (June 9, 2002), Padilla was permitted to confer with his counsel, who proceeded 

vigorously to litigate his detention.  This changed only after the President designated Padilla an 

enemy combatant and ordered his detention as such.  See generally Padilla v. Rumsfeld, 352 F.3d 

695, 699-700, 703-704 (2d Cir. 2003), rev’d on other grounds Rumsfeld v. Padilla, 542 U.S. 426 

(2004); TAC, ¶35. 

 In short, limitations imposed on Padilla’s access to counsel and the courts, and contact 

with his family and/or others, as well as any other restrictions on his activities directly stemmed 

from his lawful military detention, see Padilla VI, 423 F.3d at 391, as did his “involuntary” 

interrogation.  These alleged “injuries” were not, therefore, attributable to the Defendant, but to 

the President’s decision to designate Padilla an enemy combatant, and Plaintiffs cannot seek 

redress of those injuries from Defendant in the federal courts. 
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CONCLUSION 

 For the foregoing reasons, Defendant Donald H. Rumsfeld respectfully requests that the 

Court grant his Motion to Dismiss for Lack of Subject Matter Jurisdiction, as well as the pending 

Individual Federal Defendants’ Motion to Dismiss Plaintiffs’ Third Amended Complaint.  
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