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SUMMARY 

 
 Plaintiffs have not shown that they have Article III standing to assert any claim against 

Defendant Rumsfeld based upon Jose Padilla’s designation and detention as an enemy 

combatant.  As Plaintiffs concede, that designation was made by the President of the United 

States.  Third Amended Complaint ¶ 42 (“TAC”); see also Rumsfeld v. Padilla, 542 U.S. 426, 

431 (2004) (“[T]he President issued an order . . . designating Padilla an ‘enemy combatant’ and 

directing the Secretary to detain him in military custody.”).  This was a discretionary act by the 

President.  Defendant’s alleged role in that designation was entirely advisory and without legal 

effect.  Plaintiffs cannot, therefore, establish the universally accepted minimum standing 

requirement of an “injury in fact” that is fairly traceable to Defendant’s actions, and which can 

be remedied by a favorable decision against Defendant, for any claim based upon Padilla’s 

enemy combatant designation. 

 Unable to answer Defendant’s standing arguments, Plaintiffs warp those arguments into 

an unrecognizable caricature, hoping to create a straw-man to which they can respond.  But 

Plaintiffs’ editorial alchemy cannot save their claims.  Defendant does not argue that his actions, 

or those of any other subordinate federal officer, can be immunized from judicial review by 

presidential approval.  See Plaintiffs’ Opposition to Defendant Rumsfeld’s Motion to Dismiss for 

Lack of Subject Matter Jurisdiction at 9 (“Pl. Opp.”).  Nor does Defendant’s argument support 

Plaintiffs’ preposterous claim that “a presidential order to murder a detainee would immunize 

those officer who carried out the order from any legal consequence.”  Id. at 18.  In fact, 

Defendant’s position is modest, grounded in existing precedent, and unassailable. 

 This is not an instance in which the President simply authorized or approved the 

challenged actions.  To the extent that Plaintiffs’ claims rest primarily upon the allegation that 
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Jose Padilla was unconstitutionally designated as an “enemy combatant,” that “injury”—if injury 

it was—as a matter of law was inflicted by the President of the United States.  As a result, 

Plaintiffs’ claims against Defendant Rumsfeld based on that designation must be dismissed for 

lack of subject-matter jurisdiction. 

 ARGUMENT 

I. Only the President Could Have Caused Plaintiffs’ Alleged Injury in Being  Designated as 
an Enemy Combatant. 

 
 Plaintiffs’ claims based on Jose Padilla’s designation as an enemy combatant fall into a 

narrow category of cases where the President alone is capable of causing the alleged injury, and 

in which no remedy is available against any of his subordinates.  Neither former Secretary of 

Defense Donald H. Rumsfeld, nor any of the other defendants in this action, could or did classify 

Padilla as an enemy combatant lawfully subject to military detention.  Plaintiffs cannot, 

therefore, establish Article III standing to seek redress for those alleged injuries in this action.   

 Plaintiffs must show that they have Article III standing to assert each of their claims.  

See, e.g., Frank Krasner Enterprises, Ltd. v. Montgomery County, Maryland, 401 F.3d 230, 234 

(4th Cir. 2005) (“The burden of establishing standing to sue lies squarely on the party claiming 

subject-matter jurisdiction.”).  They must establish: (1) an “injury in fact” to a “legally protected 

interest” that is (2) “fairly traceable” to the challenged action, “and not ‘the result of the 

independent action of some third party not before the court,’” and (3) that is likely to be 

“redressed by a favorable judicial decision.”  See id. at 234 (citing Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-561 (1992)).  Plaintiffs have not, and cannot, meet this burden with 

regard to any claim arising out of Padilla’s designation as any enemy combatant because this 

action was taken by the President alone. 
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 In particular, any role Defendant Rumsfeld may have had in the decisionmaking process 

leading up to that designation was advisory only, had no legal force or effect, and could not 

therefore affect Plaintiffs’ legally protected interests.  See, e.g., Dalton v. Specter, 511 U.S. 462, 

470 (1994) (recommendations or report by subordinate officials or entities not subject to review 

where “‘the President . . . takes the final action that affects’” plaintiff’s interests) (quoting 

Franklin v. Massachusetts, 505 U.S. 788, 797 (1992)); see Franklin, 505 U.S. at 797 (judicial 

review of a subordinate official’s recommendations unavailable where the President “takes the 

final action that affects” plaintiff’s interests).  Cf. Newdow v. Bush, 355 F. Supp. 2d 265, 282 

(D.D.C. 2005) (preliminary relief denied where court’s inability to enjoin challenged conduct 

within President’s exclusive discretion “places in peril Newdow’s standing to bring this 

action”).1 

 A. Plaintiffs Cannot Distinguish Franklin, Dalton, and Similar Precedents. 
 
 Plaintiffs cannot distinguish the on-point authority of Franklin, Dalton, and similar cases 

simply because they involved challenges brought under the Administrative Procedures Act, 5 

U.S.C. §§ 551-596, 701-708 (“APA”).  The Franklin Court ruled that preparation and 

transmission of a report to the President by the Secretary of Commerce, as required by the 

Census Act, was not reviewable because the Secretary’s action did not “directly affect the 

                                                 
1 Plaintiffs also misrepresent Defendant’s argument as one that “President Bush was more at 
fault than he was.”  Pl. Opp. at 14.  Padilla was properly and lawfully designated by the President 
as an enemy combatant, as the Fourth Circuit has ruled.  Padilla v. Hanft, 423 F.3d 386, 393 (4th 
Cir. 2005).  Defendant cannot, however, be held to answer personally in damages based on the 
President’s action, regardless of its merits, because both as a matter of fact and law he did not 
inflict the injury that Plaintiffs’ allege.  It also bears emphasis that the absence of a damages 
action against Defendant in this case in no way suggests that either Defendant as Secretary of 
Defense or the President are somehow “above the law.”  As the Supreme Court unequivocally 
stated in Nixon v. Fitzgerald, 457 U.S. 731, 758 & n.41 (1982), “[i]t is simply error to 
characterize an official as ‘above the law’ because a particular remedy is not available against 
him.”).  See also Dalton, 511 U.S. at 477 (“The judicial power . . . is upheld just as surely by 
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parties.”  505 U.S. at 797.  Rather, under that statute, only the President’s action in transmitting 

relevant data from the report to Congress could affect the parties’ interests: “the action that 

creates an entitlement to a particular number of Representatives and has a direct effect on the 

reapportionment is the President’s statement to Congress, not the Secretary’s report to the 

President.”  Id.  “Because the Secretary’s report to the President carries no direct consequences 

for the reapportionment, it serves more like a tentative recommendation than a final and binding 

determination.” Id. at 798.  It was, therefore, unreviewable. 

 The Court did not, as Plaintiffs incorrectly suggest, see Pl. Opp. at 16 n.7, then conclude 

that the complaining States had standing to challenge the Secretary’s report under the 

Constitution, rather than the APA.  The parties in that case did not challenge the Secretary’s 

report alone.  The Census Act also vests extensive authority in the Secretary of Commerce 

(mostly in turn delegated to the U.S. Census Bureau) to design and conduct the decennial census.  

As part of this process, the Secretary had determined to allocate overseas federal employees to 

various states, so that they might be counted, and this decision was challenged on constitutional 

grounds.  Because the Secretary’s own actions in this regard had legal consequences for the 

plaintiffs—“[a]ppellees have shown that Massachusetts would have had an additional 

Representative if overseas employees had not been allocated at all”—the Court found a sufficient 

injury in fact attributable the Secretary to support standing.  Id. at 802. 

 In the instant case, of course, Plaintiffs have alleged no action by Defendant Rumsfeld 

relative to Padilla’s enemy combatant designation that had legal consequences for them.  Like 

the Secretary’s report in Franklin, any recommendations Secretary Rumsfeld is alleged to have 

made to the President were tentative and advisory, fully subject to rejection or revision by the 

                                                                                                                                                          
withholding judicial relief where Congress has permissibly foreclosed it, as it is by granting such 
relief where authorized by the Constitution or by statute.”). 
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President.  As a result, as in Franklin, those recommendations are not subject to review because 

they did not—and as a matter of law could not—injure Plaintiffs’ legal interests.  

 Any supposed distinction Plaintiffs’ find in Dalton, Pl. Opp. at 16–17, also is illusory.  

The Dalton Court concluded that the actions of subordinate officials could not be reviewed under 

the APA because they had no force or effect absent the President’s action.  See Dalton, 511 U.S. 

at 470 (“[w]hat is crucial is the fact that ‘the President, not the [Commission], take the final 

action that affects’ the military installations”).  And because the President is not an “agency” for 

APA review purposes, the Court went on to consider whether there was an independent, 

constitutional basis on which to review the President’s decision.  In so doing, the Court 

reaffirmed the unexceptional proposition that claims—like that presented in Dalton—“simply 

alleging that the President has exceeded his statutory authority are not ‘constitutional’ claims, 

subject to judicial review under the exception [permitting review of presidential actions] 

recognized in Franklin.”  Id. at 473–74.  At no time did the Dalton Court suggest that different 

standing standards did or could apply under the APA and for constitutionally-based claims.  

Article III standing requirements are, in fact, uniform and universal. 

 Significantly, however, the Dalton Court also considered whether there was a non-APA, 

statutory basis for plaintiffs’ challenge.  It identified Chicago & Southern Air Lines, Inc. v. 

Waterman Steamship Corp., 333 U.S. 103, 113 (1948), as an analogous case, but one involving 

review of presidential action outside of the APA context.  See Dalton, 511 U.S. at 474–75.  In 

that case, the Court ruled that a Civil Aeronautics Board (“CAB”) decision (ordinarily subject to 

judicial review) was unreviewable because only the President’s action on the decision could give 

it legal force or effect: “Until the decision of the Board has Presidential approval, it grants no 

privilege and denies no right.  It can give nothing and can take nothing away from the applicant 
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or a competitor.”  Id. at 112.  In reaching this conclusion, the Chicago & Southern Air Lines, Inc. 

Court reasoned that,  

To revise or review an administrative decision which has only the force of 
a recommendation to the President would be to render an advisory opinion 
in its most obnoxious form—advice the President has not asked, tendered 
at the demand of a private litigant, on a subject concededly within the 
President’s exclusive, ultimate control. 
  

Id. at 113.  This is not the language of simple administrative finality requirements, or of the 

political question doctrine, Pl. Opp. at 17 n.8, but of Article III subject matter jurisdiction.2 

 Thus, the fact that Franklin, Dalton, and similar cases, see Memorandum of Law in 

Support of Defendant Donald H. Rumsfeld’s Motion to Dismiss Certain Claims for Lack of 

Subject Matter Jurisdiction at 6–11 (“Juris. Mem.”), involved APA challenges does not affect the 

fundamental principles on which they were decided, and those principles are fully applicable 

here.3  Plaintiffs have not shown, and cannot show, that any supposed injury resulting from 

Padilla’s designation as an enemy combatant is attributable to anyone but the President of the 

United States.  The mere possibility that alleged recommendations by Defendant, or by any other 

Defendant in this case, might have affected the President’s decisionmaking is insufficient to 

                                                 
2 Although the jurisdictional character of the APA’s finality requirement has long been a matter 
of debate, see Long Term Care Partners, LLC v. United States, 516 F.3d 225, 231–232 (4th Cir. 
2008), since the Supreme Court’s ruling in Bennett v. Spears, 520 U.S. 154 (1997), it is 
established that the finality requirement has two elements: “an agency action may be considered 
‘final’ only when the action signals the consummation of any agency’s decision making process 
and gives rise to legal rights or consequences.”  COMSAT Corp. v. National Science Foundation, 
190 F.3d 269, 274 (4th Cir. 1999) (emphasis in original) (citing Bennett, 520 U.S. at 177–178).  
It is the second prong to which Franklin, Dalton, and similar cases speak, and that is critical to 
the standing analysis in this case.  This aspect of finality clearly does go to the question of 
subject matter jurisdiction.  In this regard, the APA did not innovate. 
3 The fact that these issues arise most often in APA cases also is not surprising because that 
statute offers one of relatively few avenues through which high-level government 
decisionmaking can be directly and regularly challenged and in which the President’s own 
determinations may figure.  The President, of course, is not subject to a private suit for damages 
based on his official actions under Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 
(1971), or otherwise.  See Nixon v. Fitzgerald, 457 U.S. 731, 754 (1982). 
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injure any of Plaintiffs’ legally protected interests.  See Flue-cured Tobacco Cooperative 

Stabilization Corp. v. EPA, 313 F.3d 852, 860 (4th Cir. 2002) (“[T]he persuasive value and 

practical barriers associated with the agencies’ recommendations were insufficient to create 

reviewable agency action under the APA because the challenged agency actions, although they 

might have influenced the President’s decision, did not create any legal rights, obligations, or 

consequences.”).4  Plaintiffs’ cited cases are not to the contrary. 

B. This is Not a Case in Which the President’s Orders Allegedly Shield Defendant 
From Liability for His Own Actions.  

 Plaintiffs seek support in a series of cases in which the courts have found that subordinate 

federal officers are subject to suit for their own wrongful conduct, and that presidential orders 

did not shield such officers from liability.  For the reasons stated above, however, these 

precedents are inapposite.  This is not such a case.  Here, the President did not merely authorize 

or approve a subordinate’s actions, he himself took the action which allegedly injured Plaintiffs. 

 Harlow v. Fitzgerald, 457 U.S. 800 (1982), involved an action against a White House 

aide (Harlow) who allegedly took part in an effort to terminate a federal employee (Fitzgerald) 

because of testimony he gave before Congress.  The Supreme Court dismissed Fitzgerald’s suit 

against President Nixon on the ground of absolute presidential immunity, Nixon v. Fitzgerald, 

457 U.S. 731, 754–57 (1982), but not against Harlow, who was entitled only to qualified 

immunity.  457 U.S. at 818.  Although the President’s role in Fitzgerald’s dismissal was never 

                                                 
4 Despite loose use of the term “conspire,” Pl. Opp. at 3, 5, Plaintiffs do not (and could not on the 
TAC’s allegations), assert a conspiracy claim.  As the Fourth Circuit has noted in the 42 U.S.C. § 
1985(3) (conspiracy to deprive persons of civil rights) context, “the law is well settled that 
merely conclusory allegations of conspiracy, unsupported by a factual showing of participation 
in a joint plan of action, are insufficient,” and a plaintiff “must show an agreement or a ‘meeting 
of the minds’ by defendants to violate the claimant’s constitutional rights.”  Id. at 1377. 
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clearly established,5 it is clear that he was not the only official capable of injuring Harlow by 

ordering or arranging termination of his federal service—in that case through an Air Force 

“reduction in force.”  Fitzgerald v. Hampton, 467 F.2d 755, 758 (D.C. Cir. 1972). 

 Little v. Barreme, 6 U.S. (2 Cranch) 170 (1804), is similarly inapposite.  The Court in that 

case sustained a damage action against a U.S. naval officer (Little), based on his seizure of a 

neutral (Danish) ship during the 1798–1801 undeclared naval war with France.  Little acted 

pursuant to the President’s authorization for U.S. naval forces to seize American vessels engaged 

in proscribed trade, either sailing to or from a French port.  The President’s orders, however, 

were based on an Act of Congress that authorized such captures only in cases when the vessel 

was sailing to a French port.  The Court concluded that the President’s instructions (although “a 

construction much better calculated to give [the law] effect”), were themselves ultra vires and 

could not shield Captain Little from civil liability for the contested seizure.  Id. at 178. 

 In the instant case, of course, Defendant does not claim that the President’s orders, 

instructions, or authorizations themselves insulate him from liability, but that Plaintiffs’ “injury” 

was, and could have been, caused only by the President’s actions.  In Little v. Barreme, the 

President did not, as here, reserve to himself the authority to determine which vessels were 

subject to seizure.  He delegated that power, with instructions, to subordinates.  As a result, it 

was Captain Little who exercised discretion in that case and it was therefore his actions which 

injured the plaintiff.  The Court merely ruled that the President’s (incorrect) instructions could 

not shield Little from liability simply because they were issued by the President. 

  

                                                 
5 When asked about Fitzgerald’s dismissal the President first indicated that he knew about and 
approved it, but a day later his statement was retracted because he “had confused Fitzgerald with 
another former executive employee.”  Nixon v. Fitzgerald, 457 U.S. at 737. 
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C. Plaintiffs’ Reliance on Fourth Amendment Cases is Also Misplaced. 

 Plaintiffs’ reliance on Fourth Amendment cases is similarly misplaced.  As was the case 

in Harlow and Little, the defendants in the cited Fourth Amendment cases did not act in a merely 

advisory capacity.  The magistrate’s role in such cases is fundamentally different from the 

President’s in the case at bar.  The magistrate does not determine whether and how the warrant 

will be executed, nor is the magistrate charged with investigating the allegations presented in the 

officer’s application.  Rather, if the magistrate determines that the application is legally 

sufficient, the warrant must issue.6  As a result, the requesting officer is not simply offering 

advice to the magistrate who must then determine, like the President in the instant case, whether 

or not actually to take action which may affect a plaintiff’s rights or interests.  The officer’s own 

actions in such cases have a legal force and effect, and it was those actions that created the 

various injuries plaintiffs alleged. 

 Accordingly, it is well established that the officer responsible for a warrant application 

and/or its execution is not shielded from liability simply because a judge or magistrate has 

approved it.  Thus, in Groh v. Ramirez, 540 U.S. 551 (2004), the Court ruled that an officer’s 

liability for executing a facially insufficient search warrant, which failed to “describe the items to 

be seized at all,” id. at 558 (emphasis in original), was not eliminated by the magistrate’s action 

                                                 
6 Indeed, beyond determining legal sufficiency, the judge or magistrate exercises no discretion at 
all.  See Fed. R. Crim. P. 41(d)(1) (“After receiving an affidavit or other information, a 
magistrate judge—or if authorized by Rule 41(b), a judge of a state court of record—must issue 
the warrant if there is probable cause to search for and seize a person or property or to install and 
use a tracking device.”) (emphasis added); Fed. R. Crim. P. 4(a) (“If the complaint or one or 
more affidavits filed with the complaint establish probable cause to believe that an offense has 
been committed and that the defendant committed it, the judge must issue an arrest warrant to 
an officer authorized to execute it. At the request of an attorney for the government, the judge 
must issue a summons, instead of a warrant, to a person authorized to serve it.”) (emphasis 
added). 
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because “[t]he mere fact that the Magistrate issued a warrant does not necessarily establish that 

he agreed that the scope of the search should be as broad as the affiant’s request.” Id. at 561. 

 Malley v. Briggs, 475 U.S. 335 (1986), and Miller v. Prince George’s County, 475 F.3d 

621 (4th Cir. 2007), are the same.  The question in Malley was “whether a reasonably well-

trained officer in petitioner’s position would have known that his affidavit failed to establish 

probable cause and that he should not have applied for the warrant.”  Id. at 345.  In  Miller, the 

issue was whether an officer’s liability for a dishonest warrant application was cut off by the 

magistrate’s action in issuing the warrant or by the fact that it actually was executed by another 

officer in another state. There was no question that, as in other Fourth Amendment cases, the 

defendants’ conduct in these cases was fully capable of injuring the plaintiffs; their actions were 

in no sense advisory. 

 Those cases bear little resemblance to the case at bar.  The President is not a “neutral and 

disinterested” decisionmaker who must act on the materials presented to him.  Whether or not to 

designate any individual as an enemy combatant is his own, discretionary decision.  Even faced 

with overwhelming evidence that a particular individual is an enemy combatant, the President 

need not make the designation.  He can seek advice from his subordinates (or not) and is entitled 

to reject it in whole or in part.  It is this key distinction that deprives Plaintiffs of standing to 

assert the relevant claims against Defendants in this case, because only the President could have 

taken the action of which they complain.7 

                                                 
7 The Court’s ruling to this effect would therefore not suggest that these cases were wrongly 
decided.  See Pl. Opp. at 19.  It would have no impact whatsoever on Fourth Amendment 
jurisprudence. 
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II. The Justiciability of Detainee Cases in Other Contexts Does Not Support Plaintiffs’ 
 Standing in this Case. 
 
 Nor can Plaintiffs bootstrap their claims by asserting standing based upon the 

justiciability of detainee claims in other contexts.  See Pl. Opp. at 14, 18 n.9.  Standing is not a 

fungible commodity.  The fact that courts have jurisdiction over certain claims by other 

individuals now detained as enemy combatants cannot establish Plaintiffs’ standing here.  They 

must show that this court has jurisdiction over the claims they have asserted against the 

Defendant in this case.8 

 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), also is inapposite.  There 

the Court merely reaffirmed that injunctive relief will lie against a subordinate officer to prevent 

implementation of an unlawful presidential order.  Again, Plaintiffs misunderstand the flaw in 

their standing arguments.  The question is not whether a court could enjoin enforcement of a 

presidential order (including an enemy combatant designation) and direct that injunction to a 

subordinate official.  The issue is whether Plaintiffs can show an injury in fact, attributable to 

Defendant’s actions and redressable by a judgment against Defendant, based upon alleged 

actions that had no force or effect and that could not and did not alter or affect Plaintiffs’ legal 

rights because the relevant determination was solely the President’s to make. 

III. Plaintiffs’ Abusive Treatment Allegations Do Not Support Their Standing to Bring 
 Claims Based on Padilla’s Enemy Combatant Designation. 
 
 Among the hodgepodge of assertions, innuendo, and claims in Plaintiffs’ Third Amended 

Complaint, there are only five allegations of action taken by Defendant Rumsfeld that are 

                                                 
8 Plaintiffs principally cite habeas actions.  Pl. Opp. at 14.  In such cases, the petitioner’s standing 
is grounded in his incarceration, “because the incarceration . . . constitutes a concrete injury, 
caused by the conviction and redressable by invalidation of the conviction.”  Spencer v. Kemna, 
523 U.S. 1, 7 (1998).  Once that incarceration has ended, the underlying conviction can no longer 
be challenged except where there are “specific, concrete collateral consequences that attached to 
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relevant to Padilla’s enemy combatant designation and subsequent military detention: (1) 

Defendant was Secretary of Defense (TAC ¶ 14); (2) he “participated” in the development of a 

process by which enemy combatant designations were made (TAC ¶ 36); (3) he “personally 

approved” Padilla’s enemy combatant designation and detention (TAC ¶ 38); (4) “on information 

and belief” he knew that a “significant portion of the evidence” on which he relied in 

recommending Padilla’s designation was unreliable (TAC ¶ 39); and (5) he ordered Padilla’s 

military detention at the Charleston Navy Brig (TAC ¶ 43).  None of these allegations, alone or 

combined, are sufficient to establish that any injury arising out of Padilla’s enemy combatant 

designation is or can be fairly traced to Defendant. 

 Plaintiffs argue that they have alleged sufficient injuries for standing purposes based on 

Padilla’s supposedly abusive treatment while detained in the Charleston Navy Brig.  Those 

allegations, however, cannot support claims for relief based on Padilla’s designation as an enemy 

combatant (TAC ¶¶ 137h, 137i, and 137j), his subsequent military detention (TAC ¶ 137h), and 

that arise from limitations on his access to counsel (TAC ¶ 137a), the courts (TAC ¶ 137b), 

information (TAC ¶ 137f) and individuals (TAC ¶ 137g), as well as limits on Padilla’s religious 

practice (TAC ¶ 137e) and his “involuntary” interrogation (TAC ¶ 137d), consonant with his 

military detention in time of war, rather than with the ordinary rights and privileges of a detained 

civilian criminal defendant.  Plaintiffs themselves must concede that military detention is a 

normal and inevitable incident of an enemy combatant designation, Pl. Opp. at 12–13, and that 

Padilla’s assignment to the Consolidated Naval Brig in Charleston was routine and appropriate.  

See Rumsfeld v. Padilla, 542 U.S. at 441–42 (“There is no indication that there was any attempt 

to manipulate behind Padilla’s transfer—he was taken to the same facility where other al Qaeda 

                                                                                                                                                          
the conviction as a matter of law.”  Id. at 9.  Consequences dependent on the discretionary acts of 
third parties are insufficient.  Id. at 13. 
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members were already being held.”).  It is, however, these alleged injuries for which Plaintiffs 

cannot, as a matter of law, establish standing in this case because they are not fairly traceable to 

Defendant.9 

 To the extent that Plaintiffs’ also assert claims based upon allegations that Padilla was 

subjected to unlawful and abusive conditions of confinement (TAC ¶ 137c) and interrogation 

(137d), or that the various limitations imposed on him as a military detainee were in excess of 

those otherwise legally permissible, these fail for the reasons articulated in the pending 

Individual Federal Defendants’ Motion to Dismiss Plaintiffs’ Third Amended Complaint, which 

Defendant reaffirms here and asks that it be granted.  See Juris. Mem. at 3, 19. 

IV. Plaintiffs’ Claims Are Not Redressable Against Defendant Rumsfeld. 

 Finally, as an element of standing Plaintiffs must show not only that they have suffered 

an injury in fact that is fairly traceable to Defendant, but that the remedy they seek—whether 

damages or injunctive relief—will redress that injury.  Defendant does not claim that money 

damages could not redress Plaintiffs’ alleged injuries, but that an award of money damages 

against Defendant would not and could not provide that redress.  Defendant was legally 

incapable of causing the alleged injuries arising from Padilla’s enemy combatant designation, 

and did not cause those injuries, and so neither an equitable order nor damage award against him 

                                                 
9 With the exception of allegations that in May 2004 Defendant ordered a review of conditions at 
the Charleston Brig (TAC ¶ 104), and that conditions at the Brig were brought to his attention by 
a slide show resulting from that review (TAC ¶ 117), all of Plaintiffs’ other allegations regarding 
Defendant Rumsfeld either involve actions taken with regard to persons or places having nothing 
to do with Jose Padilla or assert actions by “Senior Defense Policy Defendants,” a term that 
Plaintiffs do not define beyond a section heading, and which is in any case an insufficient basis 
to attribute any of these alleged actions to Defendant, or to any other Defendant.  Robbins v. 
Oklahoma, 519 F.3d 1242 (10th Cir. 2008) (use of collective terms like “Defendants” or a listing 
without individual attribution insufficient even for notice pleading purposes).  And, as fully 
developed in Individual Federal Defendants’ Motion to Dismiss Plaintiffs’ Third Amended 
Complaint at 26–38 these allegations are entirely insufficient under Bell Atlantic Corp. v. 
Twombly, 127 S.Ct. 1955 (2007) and Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009).  
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would give Plaintiffs the redress they seek.  See, e.g., Comite de Apoyo a los Trabajadores 

Agricolas (CATA) v. U.S. Dep’t of Labor, 995 F.2d 510 (4th Cir. 1993) (plaintiffs lacked 

standing to sue U.S. Department of Labor because their employer, from whom actual redress in 

the form of back wages could be had, was not a party and would not be bound by its decision).10 

CONCLUSION 

 For the foregoing reasons, Defendant respectfully requests that the Court grant his 

Motion to Dismiss for Lack of Subject Matter Jurisdiction and also that it grant Individual 

Federal Defendants’ Motion to Dismiss Plaintiffs’ Third Amended Complaint, dismissing all of 

Plaintiffs’ claims with prejudice. 

 

Dated:  December 8, 2010 

       Respectfully submitted, 

         /s/ Joseph Griffith   
       JOSEPH GRIFFITH (I.D. No. 2473) 
       Joe Griffith Law Firm, LLC 
       7 State Street 
       Charleston, SC 29401 
       Phone:  843.225.5563 
       Facsimile: 843.722.6254 
       Email:   joegriffithjr@hotmail.com 
       Counsel for Defendant Donald H. Rumsfeld 
 
       DAVID B. RIVKIN, JR. 
       LEE A. CASEY 
       DARIN R. BARTRAM 
       Baker & Hostetler LLP 
       1050 Connecticut Avenue, N.W. 
       Washington, D.C. 20036-5304 
       Phone:  202.861.1500 
       Facsimile:  202.861.1783 
       Email:   dbartram@bakerlaw.com 
       Of Counsel 
                                                 
10 Plaintiffs have properly withdrawn their claims for declaratory and injunctive relief against the 
individual Defendants.  Pl. Opp. at 7. 
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