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INTRODUCTION 

Pursuant to this Court’s Order of October 22, 2010, defendants Rumsfeld, Wolfowitz, 

Jacoby, Haynes, Hanft, and Marr (“defendants”) submit this Supplemental Memorandum to 

address recent developments that further support the arguments presented in the Motion to 

Dismiss filed on August 25, 2008.  Defendants, now represented by separate counsel, reaffirm 

the arguments advanced in prior filings.  See, e.g., Individual Federal Defendants’ Motion To 

Dismiss Plaintiffs’ Third Amended Complaint (Aug. 25, 2008) (“MTD”) (Dkt. Entry 94); 

Individual Federal Defendants’ Reply To Plaintiffs’ Opposition To Motion To Dismiss (Dec. 24, 

2008) (“MTD Reply”) (Dkt. Entry 111).   

Plaintiffs assert claims under Bivens v. Six Unknown Agents of the Federal Bureau of 

Narcotics, 403 U.S. 388 (1971).  But plaintiffs have no cause of action under Bivens.  A lengthy 

line of cases confirms that “special factors,” including separation-of-powers principles, preclude 

judicially extending Bivens to this case, which involves the government’s exercise of war powers 

in the national security context.  See MTD at 13-25; MTD Reply at 1-10; see Wilkie v. Robbins, 

551 U.S. 537, 550 (2007) (courts considering whether to imply a Bivens remedy must pay heed 

to “any special factors counseling hesitation before authorizing a new kind of federal litigation”) 

(internal quotation marks omitted).  And, even if Bivens were to be extended to this new context, 

defendants are entitled to qualified immunity:  The conduct alleged does not amount to violation 

of any “clearly established statutory or constitutional right of which a reasonable person would 

have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982); see MTD at 25-50; MTD Reply 

at 10-22.  To the contrary, the Court of Appeals for the Fourth Circuit, directly addressing almost 

identical arguments made by plaintiff Padilla in the course of his habeas proceedings, has already 

settled that facts adduced by the government justified the continued military detention of Padilla 

2:07-cv-00410-RMG     Date Filed 12/23/10    Entry Number 250      Page 9 of 51



 

 2

as an enemy combatant.  MTD at 38-44; Padilla v. Hanft, 423 F.3d 386 (4th Cir. 2005) (Padilla 

II).  Whether Padilla may have been entitled to challenge those facts in further habeas 

proceedings – by adducing his own evidence or impeaching the government’s facts – is 

irrelevant here.  Whereas in habeas it is the Government’s burden to produce evidence to 

establish the lawfulness of detention, the burden is now reversed.  To prevail here, plaintiffs must 

allege facts sufficient to show that defendants’ actions were clearly unconstitutional in any 

reasonable official’s view.  They have failed to do so.  Moreover, unlike in habeas, the inquiry 

here is further constrained by the doctrine of special factors.  Equally clearly, plaintiffs have 

failed to plead in a non-conclusory manner each defendant’s personal involvement in the alleged 

constitutional deprivations, as any valid Bivens claim must do.  MTD at 27-38; MTD Reply at 

10-17.  Plaintiffs’ Religious Freedom Restoration Act (“RFRA”) claim fails for the same 

reasons.  Apart from immunity issues, it does not plead any violation of law by a particular 

defendant and does not allege violation of a “clearly established” right.  MTD at 51-58; MTD 

Reply at 21-24.                

As described in the following sections, decisions and events since the filing of the motion 

to dismiss reconfirm and mandate that plaintiffs’ Third Amended Complaint (July 23, 2008) 

(“Compl.”) (Dkt. Entry 91) should be dismissed.  First, several recent decisions by the Supreme 

Court and the courts of appeals confirm that the complaint implicates “special factors” that 

preclude Bivens from being extended to this new context.  See Point I, infra.  Ongoing counter-

terrorism efforts further confirm the importance of those “special factors” – separation-of-powers 

concerns, military practices, and war powers – that require dismissal of the complaint.  See Point 

II, infra.   Second, Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009), and recent cases implementing that 

decision require that the complaint be dismissed on qualified immunity grounds even if “special 
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factors” did not preclude extension of Bivens here.  The complaint simply fails to set forth 

sufficient facts to establish that defendants violated any “clearly established” constitutional rights 

in the particular context of this case, involving the detention by the military of an enemy 

combatant, not the detention of a criminal pretrial defendant as the plaintiffs have attempted to 

characterize this case.  Moreover, Iqbal precludes Bivens liability where, as here, a plaintiff’s 

complaint fails to plead the requisite personal participation by each defendant in the alleged 

violations of particular constitutional rights, but instead relies on conclusory allegations and 

respondeat superior liability.  See Point III, infra.  Finally, plaintiffs’ claims are all predicated on 

the unlawfulness of Padilla’s designation and confinement as an enemy combatant, and must be 

dismissed because Padilla already unsuccessfully raised those challenges in his extensive habeas 

proceedings.  See Point IV, infra.   

I. INTERVENING AUTHORITY CONFIRMS THAT BIVENS CANNOT BE 
EXTENDED TO THIS NEW CONTEXT TO CHALLENGE THE BASIS FOR OR 
CONDITIONS OF PADILLA’S MILITARY DETENTION. 

For nearly four decades, the Supreme Court has “consistently refused to extend Bivens 

liability to any new context.”  Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 68 (2001).1  That 

“reluctance to extend Bivens is not without good reason.”  Holly v. Scott, 434 F.3d 287, 289 (4th 

Cir. 2006).  Because the Bivens cause of action “is implied” by courts “without any express 

congressional authority whatsoever,” it is “hardly the preferred course.”  Id.; see In re Iraq & 

Afg. Detainees Litig., 479 F. Supp. 2d 85, 93-94 (D.D.C. 2007) (extending Bivens to new 

contexts “clearly disfavored”).  Rather, the “decision to create a private right of action is” 

                                                 
1 See Bush v. Lucas, 462 U.S. 367, 390 (1983) (federal employment context); Chappell v. 
Wallace, 462 U.S. 296, 300-05 (1983) (injuries to enlisted personnel caused by military officers); 
United States v. Stanley, 483 U.S. 669, 681 (1987) (injuries to military personnel); Schweiker v. 
Chilicky, 487 U.S. 412, 421 (1988) (Social Security context); FDIC v. Meyer, 510 U.S. 471, 484-
86 (1994) (federal instrumentalities); Malesko, 534 U.S. at 68 (corporate defendants); Wilkie, 
551 U.S. at 549-50.   
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generally “better left to legislative judgment.”  Sosa v. Alvarez-Machain, 542 U.S. 692, 727 

(2004).  

Here, plaintiffs seek to extend Bivens into a highly sensitive arena – one that would 

permit damage awards against U.S. government personnel “for the wartime actions of the United 

States in identifying, capturing, detaining, and interrogating enemy combatants.”  MTD at 15.  

The “special factors” that “counsel hesitation” here are manifest.  Such suits would intrude 

deeply into national security policy, id. at 19, and invade areas the Constitution delegates to the 

Executive Branch – conducting war, “formulat[ing] foreign policy, and protect[ing] national 

security from terrorist attack.”  Id. at 15.  And, they would affect military discipline, imposing 

judge-made civil liability for actions by soldiers working in the field in the fight against an 

enemy of the United States.  Id. at 22-23.  Plaintiffs’ complaint thus raises far graver concerns 

than those that led the Supreme Court to refuse to extend Bivens in the military context in 

Stanley (involuntary involvement of a U.S. soldier in medical experimentation) and Chappell 

(suit against superior officers for race discrimination).  Id. at 16-17 & n.12.  The creation of a 

cause of action for damages by an enemy combatant against U.S. officials and military officers 

must be left to Congress, not imposed by the judiciary.  This is especially true where, as here, the 

writ of habeas corpus was available and actually invoked. 

As described below, recent authority confirming that Bivens cannot be extended to this 

new context includes the Supreme Court’s decision in Iqbal; cases implementing Iqbal, such as 

Arar v. Ashcroft, 585 F.3d 559 (2d Cir. 2009) (en banc), cert. denied, 130 S. Ct. 3409 (2010); 

and terrorism-related decisions such as Holder v. Humanitarian Law Project, 130 S. Ct. 2705, 

2728-29 (2010), and Rasul v. Meyers, 563 F.3d 527 (D.C. Cir.), cert. denied, 130 S. Ct. 1013 

(2009). 
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1. Iqbal and Arar.  In Iqbal, the Supreme Court  again emphasized that courts must 

be “reluctant to extend Bivens liability to any new context or new category of defendants” 

because “implied causes of action are disfavored.”  129 S. Ct. at 1948 (internal quotation marks 

omitted).  Consistent with that admonition, the Second Circuit, in Arar, 585 F.3d 559, recently 

refused to extend Bivens to a new context particularly relevant to this case.   

In Arar, the plaintiff alleged that, after he was detained at Kennedy Airport in New York 

based on suspected connections to al Qaeda, U.S. government officials ordered his removal to 

Syria for the purpose of having him tortured by Syrian officials.  Id. at 563.  Recognizing that the 

Supreme Court had, since 1980, “declined to extend the Bivens remedy in any new direction at 

all,” the en banc court declined to extend it to the new context presented there.  Id. at 571 

(emphasis added).  Under Supreme Court precedent, lower federal courts should not extend 

Bivens to new contexts whenever “special factors counsel hesitation.”  Id. at 572 (alterations and 

internal quotation marks omitted).  That “threshold – that a factor ‘counsels hesitation’ – is 

remarkably low,” the court observed:  “It is at the opposite end of the continuum from the 

unflagging duty to exercise jurisdiction.”  Id. at 574. 

The en banc court thus refused to extend Bivens to the claims before it because to do so 

would, among other things, “enmesh the courts ineluctably” in “matters directly affect[ing] 

significant diplomatic and national security concerns.”  Id. at 575.  Such claims “cannot proceed 

without inquiry into the perceived need for the policy, the threats to which it responds, the 

substance and sources of the intelligence used to formulate it, and the propriety of adopting 

specific responses to particular threats in light of apparent geopolitical circumstances.”  Id.  

Because such matters “touch[] upon foreign policy and national security,” they “fall within ‘an 
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area of executive action in which courts have long been hesitant to intrude’ absent congressional 

authorization.”  Id. (quoting Lincoln v. Vigil, 508 U.S. 182, 192 (1993)).   

Those same considerations – and others as well – clearly mandate the same result here.  

Bivens has never remotely extended into this radically new context.  Padilla seeks damages based 

on the President’s determination, made during a period of national crisis, that Padilla was an 

enemy combatant in an ongoing, declared war, and on Padilla’s ensuing detention in military 

custody.  Here, as in Arar, 585 F.3d at 575-76, it would be a “substantial understatement to say 

that one must hesitate” and decline to extend Bivens here.  Plaintiffs challenge important 

determinations regarding national security in the midst of an ongoing national security crisis – 

the detention and interrogation of an individual who was determined to have worked abroad with 

foreign terrorist groups to advance their declared war on the United States through serious armed 

attacks within this country.  Cf.  id. at 575.  And, like the plaintiffs in Arar, plaintiffs here seek to 

probe sensitive national security information.  Id. at 576.  Indeed, plaintiffs’ challenge to 

Padilla’s detention rests on the unsupported assertion that the confidential sources relied on by 

the intelligence community and the President were unreliable.  See Compl. ¶ 39; Plaintiffs’ 

Opposition To Motion To Dismiss, at 4-5 (Nov. 17, 2008) (“MTD Opp.”) (Dkt. Entry 108).  But 

because the Fourth Circuit has ruled that the information to which Padilla stipulated for purpose 

of appeal was legally sufficient to warrant Padilla’s continued detention as an enemy combatant, 

and because the issue here is the objective reasonableness of defendants’ actions, the Court need 

not undertake the assessment of reliability that risks invading potentially confidential source 

information.  And separately, the national security context by itself weighs dispositively against 

extending Bivens to this new context.     
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Additional factors further counsel hesitation.  Unlike Arar, this case involves matters of 

military discipline connected to the exercise of war powers:  plaintiffs seek to collect money 

damages from military officers and Department of Defense officials acting under the direction of 

their Commander-in-Chief and superiors during a time of war.  Whether to create a damages 

remedy in such a novel and sensitive context, and the determination of its scope, are precisely the 

sorts of decisions that should be left to Congress and the Executive.  The availability of 

alternative remedies further weighs strongly against extending Bivens here.  See Wilkie, 551 U.S. 

at 550.  In Arar, the court assumed for argument’s sake that alternative remedies were 

unavailable.  See 585 F.3d at 573.  Here, Padilla not only had alternative remedies but actually 

litigated the lawfulness of his detention.  Bivens cannot be extended to new contexts where 

“plaintiff had an avenue for some redress” because “bedrock principles of separation of powers 

foreclose[] judicial imposition of a new substantive liability.”  Malesko, 534 U.S. at 69; id. at 70 

(Bivens has only been extended “for a plaintiff who lacked any alternative remedy”).   

2. Holder and Related Decisions.  The Supreme Court recently confirmed “the 

limited institutional competence of the judiciary” and the primary role of the Executive and 

Legislative branches in national security and military matters, which weigh dispositively against 

judicial expansion of the Bivens remedy to this new context.  Arar, 585 F.3d at 575.  For 

example, in Holder, the Court emphasized the risks created by judicial intrusion into these 

realms.  It explained that, where “sensitive interests in national security and foreign affairs [are] 

at stake,” courts must afford special deference to “the political branches.”  130 S. Ct. at 2728.  

The paramount role of the Executive and Legislative branches in providing “‘for the common 

defence,’” id. at 2731 (quoting U.S. Const. Preamble), and the comparative lack of judicial 

competence in such matters, id. at 2728, in this case preclude judicial extension of Bivens relief 
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into a new context where sensitive and urgent military and national security determinations are at 

stake.  MTD at 15-23.     

In Munaf v. Geren, 553 U.S. 674 (2008), the Supreme Court relied on those 

considerations to rule unanimously that a federal district court should not exercise statutory 

authority that might interfere with Executive Branch determinations, even where an implied 

cause of action was not at issue.  Munaf held that “prudential concerns” required a federal district 

court to decline to exercise habeas corpus jurisdiction over two U.S. citizens detained abroad by 

U.S. military authorities as enemy combatants or security internees.  Id. at 693.  Even though the 

federal habeas statute otherwise applied, the Court recognized that it had to “approach these 

questions cognizant that ‘courts traditionally have been reluctant to intrude upon the authority of 

the Executive in military and national security affairs.’”  Id. at 689 (quoting Dep’t of Navy v. 

Egan, 484 U.S. 518, 530 (1988)).  The Court in Munaf thus unanimously held that the federal 

court should not have exercised its statutory habeas jurisdiction.  A fortiori, those same 

considerations weigh strongly against the judicial creation of a cause of action where similar 

concerns are present.  

 3. The Rasul Remand.  Before this Court, plaintiffs emphasized the importance of 

the Supreme Court’s remand to the D.C. Circuit in Rasul v. Myers, 129 S. Ct. 763 (2008).  See 

Plaintiffs’ Notice of Supp. Authority (Jan. 13, 2009) (Dkt. Entry 112).  That case, they asserted, 

presented claims “similar to the claims brought in this case,” and the remand decision might 

address the proper scope of the Bivens action and remedy in this context.  Id. at 1-2.  Plaintiffs 

were correct that Rasul presents similar claims and they correctly anticipated that the remand 

decision, 563 F.3d 527 (D.C. Cir. 2009), bears strongly on the proper disposition of this case.  
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But the remand decision does so by, among other things, making clear that Bivens cannot be 

extended to this new context. 

 On remand in Rasul, the D.C. Circuit rejected the Bivens claims of Guantanamo detainees 

seeking damages allegedly arising from the fact and conditions of their confinement:  “federal 

courts,” the court of appeals observed, “cannot fashion a Bivens action when ‘special factors’ 

counsel against doing so,” and “[t]he danger of obstructing U.S. national security policy is one 

such factor.”  Id. at 532 n.5.  That special factor, which does not depend on the detainee’s 

citizenship and also applies here, required dismissal of the complaint.  The D.C. Circuit also 

invoked the alternative ground of qualified immunity based in part on the uncertain scope of the 

foreign national enemy combatant’s rights.  Id. at 529-32.    

4. Padilla v. Yoo.  Padilla v. Yoo, 633 F. Supp. 2d 1005 (N.D. Cal. 2009), now on 

appeal to the Ninth Circuit, is the only arguably contrary intervening authority.  But the district 

court there quite simply got the “special factors” analysis wrong.  The court stated that no special 

factors were present because the case does “not concern federal personnel decisions, military 

discipline or justice, the denial of social security benefits, or the detention and interrogation of 

aliens abroad.”  633 F. Supp. 2d at 1022-25.  The court erred by treating this list of exceptions as 

exhaustive and further compounded its error by wholly ignoring the judicial presumption and 

long-standing precedent against extending Bivens to new contexts.  And, it ignored the special 

factors in the national security and war powers context that preclude extending Bivens here.   

Moreover, the linchpin of the district court’s analysis – that the remedy of habeas was 

“inadequate” because it ran “against the military commander in charge of the brig, not against” 

the defendant, id. at 1021; see id. at 1025 – is both inapplicable to this case and erroneous.  The 

Brig commanders are, of course, defendants in this case, and plaintiffs seek to create a Bivens 
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remedy against them.  And, Padilla unsuccessfully pursued the alternative, habeas remedies 

available to him.  More broadly, the district court erred because it ignored the Supreme Court’s 

rule that “it is irrelevant to a ‘special factors’ analysis whether the laws currently on the books 

afford [the plaintiff] an ‘adequate’ federal remedy for his injuries.”  United States v. Stanley, 483 

U.S. 669, 683 (1987); see also Schweiker v. Chilicky, 487 U.S. 412, 427-29 (1988); Bush v. 

Lucas, 462 U.S. 367, 388-90 (1983); cf. Wilson v. Libby, 535 F.3d 697, 703, 710 (D.C. Cir. 

2008) (holding omission of remedy does not require access to judicial forum particularly where 

claims “inevitably require judicial intrusion into matters of national security and sensitive 

intelligence information”), cert. denied 129 S. Ct. 2825 (2009).  As the United States explained 

in seeking to set aside the district court’s decision, “a Bivens action should not be recognized in 

this context, which directly implicates matters of national security and war powers.”  Br. of U.S. 

as Amicus Curiae at 4-25, Padilla v. Yoo, No. 09-16478 (9th Cir. filed Dec. 3, 2009).  That same 

observation applies here.  See also infra nn. 10 & 13 (other Yoo errors). 

 5.  Ashcroft v. Al-Kidd.  The Ninth Circuit’s decision in Al-Kidd v. Ashcroft, 580 F.3d 949 

(9th Cir. 2009), cert. granted in part, 131 S. Ct. 415 (2010), reinforces that Iqbal substantially 

tightened the standard for pleading supervisory liability under Bivens.  See id. at 979 (holding 

“the complaint’s more conclusory allegations regarding Ashcroft’s involvement in setting the 

harsh conditions of confinement (which are very similar to the allegations in Iqbal), are deficient 

under Rule 8”).2  In this regard, the Ninth Circuit’s decision supports dismissal here.  The 

different issues on which the Supreme Court granted certiorari (No. 10-98) – whether absolute 

prosecutorial immunity lies and whether qualified immunity bars a claim that a material witness 

                                                 
2 Although the Ninth Circuit held that plaintiff’s statutory claim narrowly satisfied Iqbal’s 
pleading standard, id. at 977, the plaintiff abandoned this claim against Ashcroft in the Supreme 
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warrant was executed as a pretext to conduct further investigation – are not dispositive of this 

Court’s decision on the pending motions to dismiss in this case.  Therefore, although the Ninth 

Circuit vacated the appeal in the Yoo case pending the Supreme Court’s decision in Al-Kidd,3 this 

Court need not (and should not) await the Supreme Court’s decision in Al-Kidd before ruling on 

defendants’ motions to dismiss. 

II. ONGOING COUNTER-TERRORISM MEASURES CONFIRM THAT BIVENS 
DAMAGES REMEDIES SHOULD NOT BE EXTENDED TO THIS NEW 
CONTEXT. 

Fundamentally, plaintiffs seek a determination that the Executive Branch’s detention 

practices directed against Padilla were not legitimate incidents of valid war powers and that his 

resulting confinement should thus be evaluated against standards applicable to civilian rather 

than military detentions.  But the ongoing military conflict with al Qaeda further confirms that 

“special factors” – separation-of-powers concerns, military practices, and war powers – preclude 

the judicial extension of Bivens to such claims and reaffirm the core legal principles that 

plaintiffs seek to challenge here.   

1.  Continued Detention of Enemy Combatants as an Incident of War Powers.  Ongoing 

U.S. counter-terrorism efforts, including the targeting, capture, and detention of enemy 

combatants, continue to be justified as legitimate incidents of properly invoked war powers.  The 

President has consistently emphasized that “[w]e are indeed at war with al Qaeda and its 

affiliates” and that, as result, “those that we capture – like other prisoners of war – must be 

prevented from attacking us again.”  See White House Office of the Press Secretary, Remarks by 

the President on National Security (May 21, 2009).  Those efforts, including the President’s 

                                                                                                                                                             
Court rather than defend the Ninth Circuit’s ruling on this issue, further reinforcing Iqbal’s 
importance.  See Br. in Opp., at i, Ashcroft v. Al-Kidd, No. 10-98 (U.S., filed Sept. 17, 2010).   

3 See Order, Padilla v. Yoo, No. 09-16478 (9th Cir. filed Oct. 18, 2010).   
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exercise of detention powers, as Commander-in-Chief, continue to rest on a war-power rationale: 

“Longstanding law-of-war principles recognize that the capture and detention of enemy forces 

are important incidents of war,” and the 2001 Authorization of Use of Military Force’s 

(“AUMF”) “principal purpose is to eliminate the threat posed by [al Qaeda].”  U.S., Resp. Mem. 

Regarding the Government’s Detention Authority at 3, 4, 5-7, 8-10, In re Guantanamo Bay 

Detainee Litig., Nos. 08-442 et al. (D.D.C. filed Mar. 13, 2009) (internal quotation marks 

omitted) (“DOJ Memo”).  In addition, the power to capture is not limited to the Afghan 

battlefield, and international law and principles of self-defense justify the capture and detention 

of combatants deployed elsewhere by al Qaeda and co-belligerent organizations.  Id. 

Current U.S. war powers practices are consistent with recent Supreme Court and Fourth 

Circuit decisions.  Addressing claims by Yaser Hamdi – another U.S. citizen detained as an 

enemy combatant – the Supreme Court emphasized that the capture and detention of enemy 

personnel “are ‘important incident[s] of war’” justified, inter alia, by the AUMF.  Hamdi v. 

Rumsfeld, 542 U.S. 507, 518 (2004) (plurality) (quoting Ex Parte Quirin, 317 U.S. 1, 28 (1942)); 

see also id. at 521 (“[W]e understand Congress’ grant of authority for the use of ‘necessary and 

appropriate force’ to include the authority to detain for the duration of the relevant conflict, and 

our understanding is based on longstanding law-of-war principles.”); Quirin, 317 U.S. at 38 

(military may detain enemy combatants including U.S. citizens even if “they have not . . . 

entered the theatre or zone of active military operations”).  The AUMF was in force throughout 

the period encompassed by plaintiffs’ complaint, and the Fourth Circuit affirmed the application 

of this authority to uphold Padilla’s detention.  Padilla II, 423 F.3d at 390-92. 
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2.  Persons Subject to the Ongoing Wartime Detention Power.  Currently, a broad class of 

enemy combatants remains subject to ongoing military detention at Guantanamo Bay and 

elsewhere, based on the exercise of war powers:  

The President has the authority to detain persons that the President determines planned, 
authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, 
and persons who harbored those responsible for those attacks.  The President also has the 
authority to detain persons who were part of, or substantially supported, Taliban or al-
Qaida forces or associated forces that are engaged in hostilities against the United States 
or its coalition partners, including any person who has committed a belligerent act, or has 
directly supported hostilities, in aid of such enemy armed forces. 
 

DOJ Memo, at 2.4  The enemy combatants confined at Bagram Air Force Base, for example, 

include combatants captured far from the traditional battlefield, and far from Afghanistan, and 

the courts have upheld the President’s right to continue to detain them without affording them 

habeas rights.  See Al Maqaleh v. Gates, 605 F.3d 84 (D.C. Cir. 2010).  And, the Government 

has recently claimed that it may detain, as enemy combatants, even persons who are acquitted by 

a military commission or federal court of terrorism-related charges.  See, e.g., Jess Bravin, 

Detainees, Even If Acquitted, May Not Go Free, Wall. St. J., July 8, 2009, at A4.   

The Government continues to assert its authority to defend the country and direct its war 

powers against enemy combatants without judicial involvement, even when those combatants are 

U.S. citizens.  This includes the targeting of U.S.-citizen enemy combatants both on and away 

from the traditional battlefield – a far more extensive power than the detention powers at issue in 

this case.5  Indeed, one court recently dismissed a suit seeking to preclude such actions directed 

                                                 
4 With the exception of a single word (the addition of “substantially” prior to “supported”), this 
is the same standard employed when Padilla was detained. 

5 For example, the Government, through the State Department Legal Adviser and former Yale 
Law School Dean Harold Koh, has justified “drone” strikes against enemy combatants as lawful 
under both domestic and international law.  See Harold Koh, U.S. Dep’t of State, The Obama 
Administration and International Law (March 25, 2010), available at 
http://www.state.gov/s/l/releases/remarks/139119.htm; see also Charlie Savage, Secrets Cited in 
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against a U.S. citizen, citing the same military and national security considerations that preclude 

extension of a Bivens suit in this context.  See Al-Aulaqi v. Obama, No. 1:10-cv-01469, 2010 WL 

4941958, at *1 (D.D.C. Dec. 7, 2010) (“[v]ital considerations of national security and of military 

and foreign affairs … are at play”); id. at *35 (“national security, military matters and foreign 

relations are quintessential sources of political questions”) (internal quotation marks omitted). 

 3.  Additional Exercise and Implementation of War Powers and Continued Counter-

Terrorism Measures.  The Government also has continued to refine a broad range of related 

counter-terrorism measures predicated on the ongoing exercise of war powers.  The decision by 

the political branches to continue vigorously to assert the need to exercise ongoing war powers 

against enemy combatants and in aid of other national security objectives strongly counsels 

hesitation against extending any Bivens action in this context.  For example, Congress has 

enacted legislation that, with only minor modifications, continued and reinvigorated the use of 

military commissions to try enemy combatants at Guantanamo Bay.  See National Defense 

Authorization Act for Fiscal Year 2010, Pub. L. No. 111-84, tit. XVIII, 123 Stat. 2190, 2524 

(2009) (Military Commission Act of 2009).  Congress has reaffirmed key provisions of the 

PATRIOT Act, see USA PATRIOT-Extension of Sunsets, Pub. L. No. 111-141, 124 Stat. 37 

(2010), and the Government continues to implement that Act.  The Government has litigated and 

secured legislation to prevent the disclosure of documents, under the Freedom of Information 

Act, where release would harm the national security; has declined to extend the full protections 

of the Geneva Conventions to combatants who are members of al Qaeda and their supporters; 

has continued to act against designated financiers of terrorism, and against would-be travelers 

placed on “terror watch lists,” without affording them the protections sought by critics; and has 

                                                                                                                                                             
White House Efforts to Block Suits, N.Y. Times, Sept. 25, 2010, at A7.  The targets of those 
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protected classified information through invocation of the state secrets doctrine in litigation 

addressing counter-terrorism activities.  See, e.g., Mohamed v. Jeppesen Dataplan, Inc., 614 F.3d 

1070 (9th Cir. 2010) (en banc), pet. for cert. filed, (U.S. Dec. 7, 2010) (No. 10-778); Opp. to 

Plaintiff’s Motion for Prelim. Inj., at 43-59, Al-Aulaqi v. Obama, No. 1:10-cv-01469 (D.D.C. 

filed Sept. 25, 2010); Order, Dep’t of Defense v. ACLU, 130 S. Ct. 777 (2009); Dep’t of 

Homeland Security App. Act, Pub. L. No. 111-83, § 565, 123 Stat. 2142, 2184-85 (2009). 

Each of these counter-terrorism measures reflects continued reliance on constitutional 

and statutory war powers exercised by the President against hostile enemy combatants.  The 

incidents of war powers and national security measures at issue in this case – the “special 

factors” that preclude extension of a Bivens claim here and require dismissal of plaintiffs’ 

complaint – thus remain at the heart of a broad range of ongoing efforts.    

III.   THE SUPREME COURT’S DECISION IN IQBAL CONFIRMS THAT 
PLAINTIFFS’ BIVENS CLAIMS AGAINST ALL DEFENDANTS SHOULD BE 
DISMISSED ON QUALIFIED IMMUNITY GROUNDS FOR TWO 
INDEPENDENT REASONS. 

 
Even if this Court were to conclude that the Bivens action is appropriate here, the claims 

must still be dismissed because defendants are clearly entitled to qualified immunity.  Iqbal and a 

host of other recent decisions confirm that conclusion.  

“Because qualified immunity is an immunity from suit rather than a mere defense to 

liability,” the Supreme Court “repeatedly ha[s] stressed the importance of resolving immunity 

questions at the earliest possible stage in litigation.”  Pearson v. Callahan, 129 S. Ct. 808, 815 

(2009).  Because the “basic thrust of the qualified-immunity doctrine is to free officials from the 

concerns of litigation, including avoidance of disruptive discovery,” Iqbal requires exacting 

                                                                                                                                                             
drone strikes are widely reported to include a U.S. citizen resident in Yemen, Anwar Al-Aulaqi. 
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review of pleadings upon a motion to dismiss.  129 S. Ct. at 1953 (internal quotation marks 

omitted).  “There are serious and legitimate reasons for this,” the Court explained: 

Litigation, though necessary to ensure that officials comply with the law, exacts 
heavy costs in terms of efficiency and expenditure of valuable time and resources 
that might otherwise be directed to the proper execution of the work of the 
Government.   

Id.  The “heavy costs” that qualified immunity is designed to avoid are especially weighty in 

cases like this one:  “The costs of diversion are only magnified when Government officials are 

charged with responding to … a national and international security emergency unprecedented in 

the history of the American Republic.”  Id. (internal quotation marks omitted).   

Iqbal thus instructs courts to “give real content to the concept of qualified immunity for 

high-level officials who must be neither deterred nor detracted from the vigorous performance of 

their duties.”  Id. at 1954.  To achieve that goal, Iqbal directs courts to scrutinize a complaint’s 

allegations in two steps.  First, because conclusory allegations are insufficient, courts must set 

aside allegations that are merely “legal conclusions,” “[t]hreadbare recitals of the elements of a 

cause of action,” or “naked assertions” devoid of “further factual enhancement.”  Id. at 1949 

(internal quotation marks omitted).  Such conclusory allegations are not entitled to a presumption 

of truth.  Id.  A “plaintiff armed with nothing more than conclusions” may not “unlock the doors 

of discovery” to undermine the basic purpose of qualified immunity.  Id. at 1950.  

Second, courts must then “determine the plausibility of the factual allegations” of the 

complaint and decide whether any plausible allegations, if true, would entitle the pleader to 

relief.  Nemet Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591 F.3d 250, 256 (4th Cir. 2009).  

For a complaint to meet the plausibility requirement, it must “plead sufficient facts to allow a 

court, drawing on ‘judicial experience and common sense,’ to infer ‘more than the mere 

possibility of misconduct.’”  Id. (quoting Iqbal, 129 S. Ct. at 1950).  “Without such ‘heft,’ the 
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plaintiff’s claims cannot establish a valid entitlement to relief, as facts that are ‘merely consistent 

with a defendant’s liability’ fail to nudge claims ‘across the line from conceivable to plausible.’”  

Id. (quoting Iqbal, 129 S. Ct. at 1947, 1949, 1951) (citations omitted).   

Reviewed under Iqbal’s standards, plaintiffs’ allegations are plainly insufficient.  The 

complaint fails to plead facts establishing that Padilla’s military detention as an enemy 

combatant constituted a constitutional violation at all, much less violation of a clearly established 

right.  Absent a viable challenge to the military detention determination, Padilla’s challenge to 

the conditions of that detention fails as well.  See Point III.A, infra.  In addition, Iqbal makes 

clear that plaintiffs have failed to properly plead the requisite degree of personal participation by 

each defendant in the alleged constitutional violations.  Compare MTD at 27-38 & MTD Reply 

at 10-17 with MTD Opp. at 26-39.  Plaintiffs’ complaint fails to tie any particular defendant to 

any particular violation: instead, it rests on conclusory allegations and vague theories of 

supervisory liability that were rejected in Iqbal, see Jan. 29, 2009 Hearing Tr. (Dkt. Entry 129) at 

105-06 – precisely the type of pleading that is insufficient to overcome qualified immunity and 

requires dismissal of the complaint.  See Point III.B, infra.    

A. Iqbal Confirms That Plaintiffs Have Failed To Plead Facts Showing That 
Defendants’ Alleged Conduct Violates Clearly Established Rights.  

To establish “entitlement to relief,” a complaint asserting Bivens claims must plead 

sufficient facts to overcome the defense of qualified immunity in two respects.  Henry v. Purnell, 

619 F.3d 323, 332 (4th Cir. 2010).  First, the complaint must set forth sufficient facts to “make 

out a violation of a constitutional right.”  Id.  Second, the facts alleged must also establish 

violation of a right that was “clearly established at the time of the alleged misconduct.”  Id.  It is 

not enough to show that the “right” was established in the abstract, e.g., that the Fourth 

Amendment prohibits unreasonable searches.  Anderson v. Creighton, 483 U.S. 635, 640 (1987).  
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Instead, the complaint must show the official violated “clearly established” rights in a more 

“particularized” and hence “relevant” sense – that, under the specific conditions the official 

confronted, any reasonable official would have understood the challenged conduct to be 

unconstitutional.  Id.; see Brosseau v. Haugen, 543 U.S. 194, 201 (2004) (per curiam); Henry, 

619 F.3d at 337 (inquiry “must be undertaken in light of the specific context of the case, not as a 

broad general proposition”); Pinder v. Johnson, 54 F.3d 1169, 1173 (4th Cir. 1995) (en banc).  

Here, the specific context concerns the designation leading to, and the conditions surrounding, 

Padilla’s military detention.   

Thus, the complaint must make it “obvious that no reasonably competent officer would 

have concluded” that the conduct was constitutional under the circumstances.  Malley v. Briggs, 

475 U.S. 335, 341 (1986) (emphasis added); Saucier v. Katz, 533 U.S. 194, 205-06 (2001).  “[I]f 

officers of reasonable competence could disagree on this issue, immunity should be recognized.”  

Malley, 475 U.S. at 341.  According to the Fourth Circuit, “[p]reexisting law must demonstrate 

the unlawfulness of the act,” Francis v. Giacomelli, 588 F.3d 186, 196 (4th Cir. 2009), so as to 

make the act’s illegality “clear to a reasonable official at the time of the decision,” Fields v. 

Prater, 566 F.3d 381, 389 (4th Cir. 2009); see Francis, 588 F.3d at 196 (dismissal required if 

“actions were not clearly unlawful when performed”).  “Officials are not liable for bad guesses in 

gray areas; they are liable for transgressing bright lines.”  Fields, 566 F.3d at 389.  The doctrine 

is meant to leave “ample room for mistaken judgments” and shields “all but the plainly 

incompetent or those who knowingly violate the law.”  Henry, 619 F.3d at 335 (internal 

quotation marks omitted).   

Plaintiffs assert two categories of claims: challenges to Padilla’s designation and 

detention as an enemy combatant, see Compl. ¶ 137.a-.b, .f-.j., and claims related to Padilla’s 
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alleged interrogation and conditions of confinement during his military detention.  See id. 

¶ 137.c-.e.  Neither set of claims survives Iqbal’s two-pronged standard.  The complaint’s 

allegations and the materials incorporated by reference utterly fail to establish that Padilla’s 

detention as an enemy combatant was so clearly unconstitutional that no reasonable officer could 

have thought it permissible.  To the contrary, they show that the conduct was lawful.  And, 

because plaintiffs cannot establish that Padilla’s military detention as an enemy combatant was 

unlawful, his challenge to his detention circumstances fails as well.  No court has addressed the 

constitutional boundaries of the conditions surrounding detention for enemy combatants, and 

plaintiffs do not allege with the requisite specificity what “clearly established” constitutional 

right was violated by which individual defendant.   

1. The Challenge To Padilla’s Designation And Detention As An Enemy 
Combatant Fails. 

a. The first step in the qualified immunity analysis ordinarily is to determine 

whether the complaint alleges a violation of constitutional rights at all.  Pearson, 129 S. Ct. at 

818-19.  The challenge to Padilla’s designation and military detention fails at that first step.  

“There is no bar to this Nation’s holding one of its own citizens as an enemy combatant,” the 

Supreme Court has explained, because “[a] citizen, no less than an alien, can be part of or 

supporting forces hostile to the United States or coalition partners and engaged in an armed 

conflict against the United States.”  Hamdi, 542 U.S. 507 at 519.  Applying Hamdi in Padilla’s 

habeas challenge based upon the evidence submitted by the Government (to which Padilla 

stipulated for purposes of appeal), the Fourth Circuit concluded that Padilla’s military detention 

was lawful and fully supported by Congress’ Authorization for Use of Military Force.  Padilla II, 

423 F.3d at 389, 392.  The court found that it made no difference that Padilla was a U.S. citizen 

detained on U.S. soil, because the power to designate and detain does not “var[y] depending 
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upon the geographic location where that enemy combatant happens to be captured.”  Id. at 394.  

The Fourth Circuit’s decision, upholding the legal basis for Padilla’s detention, conclusively 

establishes the absence of a constitutional violation as a matter of law.   

Moreover, plaintiffs’ claims clearly fail at qualified immunity’s second step.  They must 

establish that Padilla’s designation and detention was so clearly unlawful that no reasonable 

official could have thought otherwise.  See Malley, 475 U.S. at 341; supra pp. 17-18.  A panel of 

sitting federal judges’ unanimous conclusion that the Government’s evidence justified the 

detention forecloses any claim that “no reasonably competent officer” could have come to that 

same conclusion.  See Pearson, 129 S. Ct. at 815-16; Wilson v. Layne, 526 U.S. 603, 618 (1999) 

(“If judges . . . disagree on a constitutional question, it is unfair to subject police to money 

damages for picking the losing side of the controversy.”).   

Plaintiffs have necessarily conceded that “the panel’s legal conclusion binds the district 

courts of this Circuit until repudiated by the Supreme Court or the en banc Circuit.”  MTD Opp. 

at 41 n.32.  But they urge that the Fourth Circuit’s habeas decision is “irrelevant” because it was 

based on stipulated facts that assertedly differ from the facts alleged in the complaint, which 

“must be presumed true on this motion.”  Id.  But Iqbal now forecloses that argument.  Whether 

or not plaintiffs can simply disavow facts to which they voluntarily stipulated in prior litigation, 

Iqbal makes clear that, to avoid dismissal, they must plead facts (not legal conclusions) that are 

sufficient to overcome qualified immunity.  Here, that requirement demands the pleading of facts 

showing that defendants were aware of information that would cause no reasonably competent 

officer to believe that Padilla was an enemy combatant.  Far from pleading those facts in the 

complaint, plaintiffs allege only the sorts of “legal conclusions” and “naked assertions” devoid of 
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“further factual enhancement” that are not entitled to a “presumption of truth” under Iqbal.  129 

S. Ct. at 1949 (internal quotation marks omitted); see pp. 15-16, supra.   

The complaint fails to identify any fact considered by the Fourth Circuit in the habeas 

proceedings that is allegedly incorrect.  Nor does it provide reason to believe that any particular 

defendants knew any such fact to be incorrect.  Plaintiffs do urge that “a significant portion of 

the evidence upon which [certain defendants] relied” was inadequate because it “consist[ed] of 

plainly unreliable and uncorroborated statements by two suspected terrorists detained and 

interrogated outside of the United States, at least one of whom had been questioned while under 

treatment with various kinds of medication.”  Compl. ¶ 39.  But, tellingly, plaintiffs have failed 

to allege any facts that contradict those relied upon by the Government.   

b. Even had there been no Fourth Circuit decision foreclosing plaintiffs’ argument, 

such allegations would be insufficient to overcome qualified immunity in any event.  In 

addressing the potential liability of law enforcement officers who applied for and executed a 

search warrant, the Supreme Court held that, “[o]nly where the warrant application is so lacking 

in indicia of probable cause as to render official belief in its existence unreasonable” – i.e., where 

the evidence is so lacking that “no reasonable officer” could have thought probable cause 

established – “will the shield of immunity be lost.”  Malley, 475 U.S. at 344-45.  Where, as here, 

a plaintiff seeks to impose liability on officials who allegedly sought and executed the 

President’s orders concerning an enemy combatant determination in wartime, the standard must 

be at least that demanding, if not more so:  As the Supreme Court recently explained, courts must 

exhibit particular “respect” for Executive Branch determinations in the “national security” 

context – because “information can be difficult to obtain and the impact of certain conduct 

difficult to assess” and because, “when it comes to collecting evidence and drawing factual 

2:07-cv-00410-RMG     Date Filed 12/23/10    Entry Number 250      Page 29 of 51



 

 22

inferences in this area,” the Executive has great expertise while “the lack of competence on the 

part of the courts is marked.”  Holder, 130 S. Ct. at 2727.   

In any event, the complaint is plainly insufficient to overcome even Malley’s “no 

reasonably competent officer” standard.  The complaint incorporates by reference and attaches 

the Mobbs Declaration, which was filed in Padilla’s initial habeas proceeding and discusses the 

basis for his designation as an enemy combatant.  See Compl. ¶ 39 & Exhibit 2.  Thus, that 

declaration may be considered at this stage, see Philips v. Pitt Cnty. Mem’l Hosp., 572 F.3d 176, 

180 (4th Cir. 2009); Fed. R. Civ. P. 10(c), and it makes the correctness of the determination 

inescapable.  The declaration states that “multiple intelligence sources, two of whom were 

detained at locations outside of the United States,” provided “information about Padilla’s 

activities with the al Qaeda terrorist network.”  Compl. Ex. 2 ¶ 3.  That information included:  

• That Padilla approached Osama bin Laden’s senior lieutenant, Abu Zubaydah, with a 
“proposal to conduct terrorist operations within the United States,” id. ¶ 6;  

  
• That Padilla “conducted research in the construction of a ‘uranium-enriched’ explosive 

device” in an al Qaeda safe house in Pakistan, id. ¶ 7;   
 

• That Padilla intended to detonate that device “within the United States, possibly in 
Washington, DC,” id. ¶ 8; and   

 
• That Padilla “acted under the direction of Zubaydah and other senior al Qaeda operatives, 

received training from al Qaeda operatives in furtherance of terrorist activities, and was 
sent to the United States to conduct reconnaissance and/or other attacks on their behalf,”  
id. ¶ 10.   

 
Based in part on that publicly-disclosed information, the President designated Padilla an enemy 

combatant, finding that Padilla “is closely associated with al Qaeda,” “engaged in conduct that 

constituted hostile and war-like acts,” “possesses intelligence, including intelligence about 

personnel and activities of al Qaeda that, if communicated to the U.S., would aid U.S. efforts to 

prevent attacks by al Qaeda,” and “represents a continuing, present and grave danger to the 
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national security …  and detention of Mr. Padilla is necessary to prevent him from aiding al 

Qaeda.”  Compl. Ex. 3.  

Plaintiffs suggest that “reasonable officers” should have second-guessed the findings of 

the intelligence community and the President based on the bald, conclusory allegation that the 

information indicating his combatant status and activities was “unreliable.”  Compl. ¶ 39.  But 

even if a court could second-guess the factual basis for a Presidential determination, that 

allegation is plainly insufficient under Iqbal.  The assertion that the evidence was “known” to be 

“constitutionally inadequate,” of course, is precisely the sort of “legal conclusion” that is not 

presumed true.  See Iqbal, 129 S. Ct. at 1949.  The claim that a “significant portion” was 

unreliable is self-defeating, because it falls short of alleging facts sufficient to show that the 

“remaining portion” was insufficient to establish a basis for the detention determination.  And, 

the allegation that certain statements came from “unreliable” sources is just the sort of 

conclusory assertion, lacking in “further factual enhancement,” that is insufficient under Iqbal.  

Id. (internal quotation marks omitted).  In addition, plaintiffs allege no facts showing why the 

evidence was supposedly unreliable despite the multiple sources relied upon by the government 

or any factual basis for concluding that defendants knew facts proving unreliability or 

incorrectness at the time of the decision.  To the contrary, at oral argument before Magistrate 

Judge Carr, plaintiffs conceded that they were “not alleging here” that anyone “tricked the 

President or provided him with false information or fraudulent information” in obtaining the 

enemy combatant determination.  Jan. 29, 2009 Hearing Tr. at 96.6  

                                                 
6 The Mobbs Declaration states that “[s]ome information provided by the sources remains 
uncorroborated and may be part of an effort to mislead or confuse U.S. officials,” but also states 
that “[m]uch of the information from these sources has . . . been corroborated and proven 
accurate and reliable.”  Compl. Ex. 2 ¶ 3 n.1.  In short, the Mobbs declaration plainly disclosed 
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c. In any event, even if the complaint were sufficient to cast doubt on the credibility 

of one or more of the informants – and nothing in it comes close – that would at most establish 

reasonable debate about the prudence of relying on these sources in time of urgency.  But 

qualified immunity applies with no less force in cases of reasonable debate.  It provides “ample 

room for mistaken judgments,” shielding “all but the plainly incompetent or those who 

knowingly violate the law.”  Henry, 619 F.3d at 335; cf. Hunter v. Bryant, 502 U.S. 224, 227 

(1991) (per curiam) (“Even law enforcement officials who reasonably but mistakenly conclude 

that probable cause is present are entitled to immunity.”) (internal quotation marks omitted).  

Even if one might doubt the credibility of the informants, this would not show that the evidence 

was so devoid of reliability that “it is obvious that no reasonably competent officer would have 

concluded” a sufficient basis existed for believing that Padilla was an enemy combatant.  Malley, 

475 U.S. at 341 (emphasis added).7  That forecloses Padilla’s claims here.  

2. Because Plaintiffs’ Challenge To The Enemy Combatant 
Determination Must Be Dismissed, Their Claims Relating To 
Circumstances of Detention Fail As Well. 

The fact that Padilla’s designation and detention as an enemy combatant did not violate 

any clearly established rights also forecloses plaintiffs’ challenge to the circumstances of 

Padilla’s detention.  Plaintiffs incorrectly seek to apply standards to Padilla’s detention derived 

                                                                                                                                                             
the factors plaintiffs now complain were shortcomings in the evidence against Padilla and made 
clear that such purported shortcomings were properly taken into account.      

7 For the same reasons, Padilla’s claim (MTD Opp. at 39-40) that the Fourth Amendment 
prohibited him from being transferred from civilian custody under a “material witness” warrant 
to military custody also fails on qualified immunity grounds.  The Constitution’s warrant 
requirement applies to seizures, not to changes of custodians after the defendant is seized.  And 
no case supports the suggestion that enemy combatants can be detained only pursuant to a 
warrant issued by a judicial officer.  Even if those propositions were debatable, the transfer to 
military custody was not so clearly unlawful under pre-existing law that no reasonable official 
could have thought the actions here lawful. 
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from cases involving domestic criminal pretrial defendants.  But the question of whether 

unlawful enemy combatants detained in an ongoing war for national security reasons are 

different from and may be treated differently from criminal defendants is well-settled.  See 

Hamdi v. Rumsfeld, 542 U.S. 507 (2004).  Any additional constitutional standards that might 

apply to the detention and interrogation of unlawful enemy combatants as alleged here have not 

been addressed yet by the courts and were not clearly established during the periods relevant to 

plaintiffs’ complaint.  As the defendants in this case explained previously, “no federal court has 

afforded an enemy combatant the constitutional protections Plaintiffs seek in this case.”  MTD at 

48.  Plaintiffs must allege the violation of clearly established constitutional rights in the 

particular context of military detention, see supra pp. 17-18, but they have identified no case in 

which military officials have been held liable under Bivens for circumstances of an enemy 

combatant’s detention.  Nor are there any judicial precedents that establish constitutional 

requirements addressing enemy combatants in circumstances alleged by plaintiffs.  As a result, 

this is the quintessential case in which there is no clearly established federal law that would have 

made the alleged unlawfulness obvious to any reasonable official.  As the Fourth Circuit recently 

explained, “for purposes of qualified immunity, executive actors cannot be required to predict 

how the courts will resolve legal issues.”  Francis, 588 F.3d at 196.  Because there is no 

“preexisting law” demonstrating that defendants acted unlawfully, id., or other “bright lines” 

regarding conditions affecting a lawfully detained enemy combatant that defendants could have 

“transgress[ed]” here, Fields, 566 F.3d at 389, defendants are entitled to qualified immunity. 

Plaintiffs have suggested that “[t]he fact that a new type of detainee has come into being 

does not mean that minimum protections for detainees are not clearly established.”  MTD Opp. 

at 50.  That is both factually and legally incorrect.  Factually, “nothing [is] novel about the 
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‘enemy combatant’ designation,” MTD Reply at 21, yet plaintiffs are still unable to find any 

authority to support their constitutional claims.  Legally, plaintiffs ignore the fact that the alleged 

rights they invoke must have been clearly established in the most “particularized and relevant 

sense” at the time of Padilla’s confinement.  Pinder, 54 F.3d at 1173; see supra pp. 17-18.  The 

question is not whether, as a general matter, Padilla had some constitutional rights.  For 

qualified-immunity purposes, the question is whether it was clearly established – during Padilla’s 

confinement – that a lawfully designated and detained enemy combatant could invoke the 

particular constitutional rights that Padilla claims were violated here.  Cf. Rasul, 563 F.3d at 530.     

Plaintiffs can find no such precedent.  They offer no constitutional authority to support 

the proposition that enemy combatants have any of the following rights:  Fifth Amendment rights 

while in military custody; a right of access to the courts (much less access exceeding that 

afforded to Padilla);8 a constitutional right to counsel (especially beyond that given Padilla); or a 

First Amendment right to communicate with their families.  And they cite no case addressing the 

constitutional limits on the circumstances of detention for enemy combatants, much less 

establishing such clearly established rights.  They cite many cases that involve ordinary 

prisoners, pre-trial detainees, and the like.  But those cases do not self-evidently extend to the 

entirely different context of the military detention of an enemy combatant.  For that reason, too, 

defendants are entitled to qualified immunity. 

3. Further Events Support Qualified Immunity On The 
Conditions of Confinement Claims. 

Events since initial briefing in this case further confirm that qualified immunity must be 

granted.  In challenging Padilla’s circumstances of confinement, plaintiffs seek to invoke several 

                                                 
8 Indeed, plaintiffs’ right-of-access claim fails because the complaint never identifies a cause of 
action Padilla was prevented from bringing.  Christopher v. Harbury, 536 U.S. 403, 412-14 
(2002); MTD at 44. 
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Department of Justice memos and allege, without corroboration, that the memos’ assertedly 

incorrect evaluation of the law formed the foundation for Padilla’s allegedly unconstitutional 

detention circumstances.  Compl. ¶ 50; Exs. 8-9.  But regardless of one’s view of the 

memoranda, the defendants in this case are clearly entitled to qualified immunity. 

Since briefing on the motion to dismiss, David Margolis, Associate Deputy Attorney 

General of the Department and a long-serving career official, released a report evaluating 

whether Yoo and Jay Bybee, Yoo’s superior, “engaged in professional misconduct by failing to 

provide ‘thorough, candid, and objective’ analysis in memoranda regarding the interrogation of 

detained terrorist suspects.”  Mem. for the Att. Gen. from David Margolis, Associate Dep. Att. 

Gen., 1 (Jan. 5, 2010), available at http://judiciary.house.gov/issues/issues_OPRReport.html 

(“Margolis Report”).  The Margolis Report closely evaluates the memoranda.  Its conclusion that 

the authors of the memoranda did not violate any ethical obligation or standard is inconsistent 

with a finding of Bivens liability based on defendants’ violation of any clearly established law.9   

The Report examined whether the authors of the memos had committed misconduct in 

their issuance.  The answer to that question “depend[ed] on application of a known, 

unambiguous obligation or standard to the attorney’s conduct.”  Id. at 2.  Citing the 

unprecedented nature of the attacks, the need to set up a legal structure to respond to impending 

terrorist threats, and the difficulties inherent in “answering novel and difficult legal questions for 

a limited audience at a time of national crisis,” id. at 21, 25, the Margolis Report concluded that 

neither Professor Yoo nor Judge Bybee “violate[d] a clear obligation or standard,” id. at 68.  

                                                 
9 The Margolis Report focused on three OLC memos: (1) an August 1, 2002 OLC memo signed 
by Jay Bybee but allegedly written by Professor Yoo; (2) an August 1, 2002 classified memo 
signed by Bybee; and (3) a March 14, 2003 memo signed by Professor Yoo.  See Margolis 
Report at 3.  Those include at least two memoranda plaintiffs invoke in their complaint.  See 
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Moreover, the Report found no evidence that Professor Yoo “knowingly provide[d] inaccurate 

legal advice to his client.”  Id. at 67.  In doing so, the Margolis Report expressly overruled DOJ’s 

Office of Professional Responsibility (“OPR”) because “OPR’s findings of professional 

misconduct were based on a standard that was neither known nor unambiguous.”  Id. at 69.   

Those determinations, in turn, necessitate the conclusion that the memoranda were not so 

clearly incorrect in their analysis that no reasonable officer could have believed the analysis was 

correct or acted in reliance thereon.  Thus, whether one agrees with the OLC memoranda or not, 

the scope for debate among those who are neither “plainly incompetent” nor “knowingly 

violating the law” means that qualified immunity must be granted.10 

4. Plaintiffs’ RFRA Claims Likewise Fail In Light of Intervening 
Precedent. 

For the reasons set forth in the Motion to Dismiss, defendants are also entitled to 

dismissal of Padilla’s Religious Freedom Restoration Act (“RFRA”) claims.  MTD at 55-58.  In 

addition, the D.C. Circuit’s recent Rasul decision makes that clearer still, in holding that 

                                                                                                                                                             
Compl. Exs. 8-9; see also Yoo, 633 F. Supp. 2d at 1016.  The Margolis Report concluded these 
memos violated no clear ethical obligation or standard.   

10 For that reason among others, the district court’s decision in Yoo provides little guidance.  That 
court did not have the benefit of the Margolis Report when it decided qualified immunity in 
connection with the conditions of confinement claims.  The Yoo court’s analysis, in any event, 
contravenes clearly established qualified immunity law.  For example, Yoo ignored the lack of 
clearly established law demonstrating that any enemy combatants had, during Padilla’s 
confinement, the constitutional rights he now claims.  See pp. 17-18, supra.  Instead, the district 
court in Yoo analogized Padilla’s enemy-combatant status to “citizens held in the prison 
context,” with “basic fundamental civil rights afforded to detainees” already clearly established.  
633 F. Supp. 2d at 1036-37.  But analyzing the issue in the wrong context ignores the long-
standing requirement that the existence of a clearly established right must be assessed in the 
particular context at issue – here, military detention pursuant to war powers – rather than whether 
ordinary citizens accused of ordinary crimes have constitutional protections.  The question here 
is whether an enemy combatant has the rights Padilla now claims, and whether “no reasonably 
competent officer” could have believed that the Constitution permitted differing treatment for an 
enemy combatant compared to standards governing pretrial detention.  See p. 18, supra.  
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“defendants are entitled to qualified immunity against plaintiffs’ RFRA claim.”  Rasul, 563 F.3d 

at 533 n.6.  Moreover, Judge Brown’s concurrence concluded that Congress did not intend 

RFRA to apply in the military detention context at all, because such an application “would 

revolutionize the treatment of captured combatants in a way Congress did not contemplate.”  Id. 

at 535 (Brown, J., concurring).  As she correctly concluded, Congress did not intend to extend 

RFRA relief to detainees because “when Congress amended RFRA, jihad was not a prominent 

part of our vocabulary and prolonged military detentions of alleged enemy combatants were not 

part of our consciousness.”  Id. at 536.    

Even if this Court disagrees with Judge Brown and concludes that RFRA does apply in 

the military context, defendants are entitled to qualified immunity.  A reasonable official surely 

could have concluded, as Judge Brown did, that RFRA simply did not apply in this context at all.  

And, so long as a reasonable officer could have believed the conduct did not violate RFRA (for 

that reason or the many others), qualified immunity against damages claims must be granted. 

B. Iqbal Confirms That Plaintiffs’ Bivens Claims Against All Defendants Should 
Be Dismissed For Failure To Plead Facts Showing Personal Participation In 
The Alleged Constitutional Violations By Each Defendant.  

Iqbal provides yet another reason, independent of and in addition to all the arguments 

advanced above, why plaintiffs’ complaint must be dismissed based on qualified immunity: 

plaintiffs fail to allege facts that establish that each defendant personally participated in the 

alleged misconduct giving rise to each claim. 

Iqbal reaffirms that, under Bivens, “[g]overnment officials may not be held liable for the 

unconstitutional conduct of their subordinates under a theory of respondeat superior.”  129 S. Ct. 

at 1948.  Instead, “each Government official, his or her title notwithstanding, is only liable for 

his or her own misconduct.”  Id. at 1949 (emphasis added).  Government supervisors “may not be 

held accountable for the misdeeds of their agents.”  Id.  Therefore, to ensure that the purposes of 
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qualified immunity are served, a Bivens complaint must allege facts showing how each 

individual defendant actually and personally participated in the alleged misconduct.  Id.  Thus, 

the Iqbal Court held that the complaint was properly dismissed because it did not set forth a 

sufficiently plausible factual basis to establish that the defendants participated in the alleged 

constitutional violation with the required mental state.  Id.; see also Bell Atl. Corp. v. Twombly, 

550 U.S. 544 (2007).  Because plaintiffs have failed to allege facts showing that any defendant 

had sufficient personal involvement in the claimed constitutional violations in any respect, this 

complaint likewise must be dismissed.   

1. Plaintiffs’ Bivens Claims Based On Padilla’s Designation And 
Detention As An Enemy Combatant Fail Under Iqbal. 

In addition to the reasons provided in the motion to dismiss and outlined above, Iqbal 

forecloses plaintiffs’ effort to hold an undifferentiated group of defendants liable under Bivens 

for Padilla’s enemy combatant designation and military detention.  See MTD at 28-32; MTD 

Reply at 11-14. 

1. Plaintiffs’ claim of “unconstitutional military detention” rests largely on the 

allegation that unnamed government lawyers, “with the knowledge and participation of” 

defendants Rumsfeld, Jacoby, Wolfowitz, Haynes, and other unidentified “Senior Defense 

Policy” persons, developed an enemy combatant designation process.  Compl. ¶ 36.  Iqbal bars 

courts from affording any “assumption of truth” to such a conclusory allegation of “knowledge 

and participation.”  129 S. Ct. at 1951.  The complaint provides a naked claim of “participation” 

with no “further factual enhancement.”  See Nemet Chevrolet, 591 F.3d at 255-56; see MTD at 

30-31; MTD Reply at 12-14.   

Plaintiffs’ efforts to inject content into their blanket accusations, in response to 

defendants’ Notice of Supplemental Authority regarding Iqbal (see Dkt. Entries 153-54), simply 
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underscore the complaint’s inadequacy.  See Pl. Resp. to Individual Federal Defs.’ Notice of 

Supp. Authority (June 2, 2009) (“Pls.’ Iqbal Resp.”).  Plaintiffs conspicuously fail to explain 

what, if anything, each defendant did with regard to the development of that supposed policy –  

“who is alleged to have done what to whom.”  See Robbins v. Oklahoma, 519 F.3d 1242, 1250 

(10th Cir. 2008).   Rearranging conclusory allegations into a defendant-by-defendant format, see, 

e.g., MTD Opp. at 28-38, does not make them any less conclusory. 

 Indeed, while plaintiffs seek to hold myriad defendants responsible for the development 

of the alleged military detention policy, their response to the notice mentions only defendant 

Rumsfeld and former defendant Ashcroft as supposedly involved.  Pls.’ Iqbal Resp. at 4.  But 

even as to Secretary Rumsfeld, it offers no specifics whatsoever regarding any role he may have 

had in developing policies applicable to enemy combatants detained in the United States, let 

alone in those applicable to Padilla.  Id.; see also Compl. ¶ 36.   Iqbal precludes that sort of 

approach to alleging personal participation.  Cf. C.N. v. Willmar Pub. Schs., 591 F.3d 624, 634 

(8th Cir. 2010) (claim fails under Iqbal because “[s]ome of the abuse allegations do not even 

identify C.N. as the victim of the alleged mistreatment . . . ”). 

Plaintiffs cannot fill this gap by alleging that defendants Rumsfeld, Haynes, Jacoby, and 

Wolfowitz “recommend[ed]” to President Bush that he designate and detain Padilla as an enemy 

combatant.  Compl. ¶ 42; see also id. ¶¶ 5-6.  Plaintiffs do not and cannot allege that any of the 

individual defendants actually designated Padilla as an enemy combatant.  Rather, as plaintiffs 

concede, President Bush made that designation, id. ¶ 42, and “directed” the Secretary of Defense 

to “receive Mr. Padilla from the Department of Justice and to detain him as an enemy 

combatant.”  Id. Ex. 3 (emphasis added). 
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Because none of the defendants made the decision to designate and detain Padilla as an 

enemy combatant, plaintiffs’ claims fail.  Iqbal teaches that “a plaintiff must plead that each 

Government-official defendant, through the official’s own individual actions, has violated the 

Constitution.”  129 S. Ct. at 1948 (emphasis added).  Pleading that a defendant made a 

recommendation to someone else who allegedly violated the plaintiff’s rights does not mean that 

the defendant violated the plaintiff’s rights based merely on a recommendation the decision-

maker had plenary authority to ignore.  See MTD at 29-30; MTD Reply at 11-12.   

Plaintiffs have argued that a defendant who “encourages a third party to take 

unconstitutional actions” can be liable, MTD Opp. at 28, and that “facts alleging causation are 

presumed true,” id. at 27.  But their sole authority, Sales v. Grant, 158 F.3d 768, 776 (4th Cir. 

1998) (emphasis added), is “grounded in the literal language of § 1983,” which creates express 

statutory liability for any officer who “subjects, or causes to be subjected, any citizen of the 

United States or other person within the jurisdiction thereof to” a deprivation of his rights, 42 

U.S.C. § 1983 (emphasis added).  No such “causes to be subjected” language has ever been 

incorporated into the implied Bivens cause of action, where liability cannot attach to individuals 

who did not themselves personally participate in the actual deprivation.  See, e.g., Malesko, 534 

U.S. at 71; Trulock v. Freeh, 275 F.3d 391, 402 (4th Cir. 2001) (Bivens liability is “personal, 

based upon each defendant’s own constitutional violations.”).  Here, the President made the 

determination to detain Padilla as an enemy combatant, and plaintiffs cannot hold those who did 

not make that determination liable for it.  Moreover, to the extent there are facts supporting 

causation, Iqbal requires that they be alleged.  See Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 

346 (2005).  Plaintiffs’ boilerplate assertion that defendant after defendant “set in motion” a 
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series of events eventually leading up to the alleged deprivation, MTD Opp. at 30-37, is 

inadequate under Iqbal, see 129 S. Ct. at 1949.     

2. Plaintiffs’ Bivens Claims Based On Padilla’s Conditions Of 
Confinement Fail Under Iqbal. 

Iqbal is similarly fatal to plaintiffs’ claims regarding circumstances surrounding Padilla’s 

military detention.  See MTD at 32-38; MTD Reply at 14-17.  To defeat qualified immunity here, 

plaintiffs must allege facts showing how each individual defendant personally violated Padilla’s 

constitutional rights during his confinement.  Allegations that “Senior Defense Policy 

Defendants” authorized “abuses” of Padilla while detained, see Compl. ¶ 105, are manifestly 

insufficient.  The complaint “doesn’t tell us what [a particular defendant] did or where, when, or 

why he took any action that might have violated” Padilla’s constitutional rights.  Lewis v. Tripp, 

604 F.3d 1221, 1226-27 (10th Cir. 2010); see Iqbal, 129 S. Ct. at 1948-49.  Rather, plaintiffs 

lump defendants Rumsfeld, Wolfowitz, Jacoby, Haynes, and others into an undifferentiated 

group of “Senior Defense Policy Defendants,” which only confirms the absence of specific 

allegations of personal involvement and reliance instead on conclusory allegations.  See MTD at 

32-33; MTD Reply at 14-15. 

Plaintiffs similarly never differentiate among the “Military Supervisor Defendants” or 

identify what specific role each of those defendants allegedly played in Padilla’s interrogation 

and detention.  While plaintiffs make the conclusory assertion that defendants Hanft and Marr, 

along with others, participated in alleged constitutional violations related to Padilla’s 

confinement at the Charleston Brig, MTD Opp. at 37, here too they fail to link alleged actions 

with particular defendants.  See MTD at 36-37; MTD Reply at 16-17.11  And because Iqbal 

                                                 
11 The complaint contains four paragraphs that identify either Hanft or Marr by name, all of 
which plainly fail Iqbal’s standard.  Paragraphs 22 and 23 merely identify each of them as Brig 
Commanders “[d]uring part of the Relevant Period” and assert that they were “responsible for 
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confirmed that there is no respondeat superior liability under Bivens, the oversight by the Brig 

Commanders and other military supervisors of the actions of particular guards or interrogators 

cannot be the basis for Bivens liability in any event. 129 S. Ct. at 1949 (government supervisors 

“may not be held accountable for the misdeeds of their agents”).  Plaintiffs’ recent elimination of 

all defendants below the office of Brig Commander from their complaint underscores their 

reliance on a pure respondent superior theory of liability and removes any doubt that, under 

Iqbal, they have sued the wrong defendants even if plaintiffs possessed any claims that Bivens 

would otherwise support.  

Plaintiffs also fail to specify dates or time periods for particular alleged violations of 

Padilla’s rights.  This deficiency is fatal to their claims against defendants Hanft and Marr 

because it is undisputed that they served at the Charleston Brig during only portions of Padilla’s 

detention.12  Whatever the contours of the “personal participation” requirement, it plainly 

precludes the military supervisor defendants from being held liable for events that occurred at the 

                                                                                                                                                             
supervising lower-ranking Brig personnel, overseeing Mr. Padilla’s day-to-day treatment and 
conditions of confinement, and for receiving, and implementing orders from higher-ranking 
members of the chain of command with respect to Mr. Padilla’s detention and interrogation” – 
classic allegations of respondeat superior liability.  Paragraph 7 alleges that Hanft, along with 
numerous former defendants, collectively “implemented the unlawful regime devised and 
authorized by the Senior Defense Policy Defendants” – an allegation predicated on group 
liability.  Paragraph 80 alleges that Hanft and Marr had knowledge of the actions of 
interrogators, guards, legal professionals, or medical personnel – an allegation that does not 
assert personal involvement and does not satisfy Iqbal’s plausibility requirement because it is 
based on the non sequitur that two former defendants (not Hanft or Marr) allegedly conducted 
regular inspections of the wing where Padilla was housed.  The remaining allegations in the 
complaint pertaining to Padilla’s conditions of confinement allege actions by variously named 
group entities that include officials in addition to Hanft and Marr.  See, e.g., Compl. ¶ 86 
(“Operational Defendants”); ¶ 97 (“officials”); ¶ 98 (“Brig officials”); ¶ 112 (“Military 
Supervisor Defendants”). 

12 See, e.g., Compl. ¶¶  22-24 (alleging that defendants Hanft, Marr, and Wright were each 
“Commander of the Brig” during “part of the Relevant Period”) (emphasis added).  Plaintiffs’ 
notice that they are dropping claims against one of the Brig Commanders who served during 
Padilla’s detention compounds this flaw.   
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Brig before or after they served there.  Accordingly, under Iqbal, plaintiffs’ “bare assertions” 

simply are not enough.  129 S. Ct. at 1951.   

Indeed, for precisely those reasons, the en banc Second Circuit in Arar rejected similarly 

broad allegations against groups of defendants.  See Arar, 585 F.3d at 569.  Because Bivens 

liability is personal rather than vicarious, plaintiffs’ efforts to hold “undifferentiated” groups of 

defendants liable for conduct not specific to any one of them, like Arar’s similar efforts, fail to 

meet the requirements the Supreme Court established in Iqbal.13 

IV.   THE COMPLAINT’S CLAIMS REST ON A CHALLENGE TO PADILLA’S 
DETENTION AS AN ENEMY COMBATANT, AND MUST BE DISMISSED AS 
AN IMPROPER EFFORT TO RELITIGATE THE CLAIM UNSUCCESSFULLY 
PRESENTED IN PADILLA’S HABEAS PROCEEDING.  

 
The Motion to Dismiss demonstrated that the doctrine of collateral estoppel, as well as 

principles of precedent, bar the relitigation of legal determinations made by the Fourth Circuit in 

rejecting Padilla’s habeas petition.  See MTD at 38-44; MTD Reply at 17-20.  One additional 

implication of those proceedings – separately requiring dismissal of the complaint – bears 

elaboration here. 

As suggested by Magistrate Judge Carr during the motion to dismiss hearing, Padilla’s 

designation and detention cannot properly be challenged in a Bivens action because this would 

                                                 
13 The district court’s analysis in Yoo does not support a contrary result.  That court failed to 
focus on whether Yoo’s conduct directly violated plaintiffs’ rights.  Plaintiffs pled – as they do 
here – that the defendant “set in motion a series of events that resulted in the deprivation of 
Padilla’s constitutional rights.”  633 F. Supp. 2d at 1034.  To evaluate causation, the district 
court believed that, “[l]ike all other facts on a motion to dismiss, facts alleging causation are 
presumed to be true.”  Id. at 1032.  But Iqbal squarely rejects the district court’s approach.  
Under Iqbal, plaintiffs must sufficiently “plead that each Government-official defendant, through 
the official’s own individual actions, has violated the constitution.”  Iqbal, 129 S. Ct. at 1948 
(emphasis added); see pp. 29-30, supra.  And, all facts on a motion to dismiss are not entitled to 
a presumption of truth: Iqbal precludes allegations that are merely “legal conclusions” – like 
plaintiffs’ vague and implausible “set in motion” theory – from being presumed true.  129 S. Ct. 
at 1949.   
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constitute an end-run around the federal habeas statute (28 U.S.C. § 2241) and, in particular, the 

proceedings on the habeas corpus petition that Padilla filed two days after he was detained.14  In 

this regard, Magistrate Judge Carr specifically suggested that Padilla’s claims concerning his 

enemy combatant designation and resulting detention might be barred by the principles 

established by the Supreme Court in Heck v. Humphrey, 512 U.S. 477 (1994).15 

Magistrate Judge Carr’s focus was correct.  The Supreme Court has, in several decisions, 

addressed the “intersection” of civil tort actions and the federal habeas corpus statute, see Heck, 

512 U.S. at 480, and set forth principles that preclude plaintiffs’ use of a Bivens action to 

challenge the lawfulness of Padilla’s designation and detention as an enemy combatant.  For 

example, Preiser v. Rodriguez, 411 U.S. 475, 489 (1973), held that a state prisoner cannot use a 

civil tort action under 42 U.S.C. § 1983 to challenge “the fact or duration of his confinement.”  It 

reasoned that “Congress has determined that habeas corpus is the appropriate remedy for state 

prisoners attacking the validity of the fact or length of their confinement, and that specific 

determination must override the general terms of § 1983.”  Id. at 490; see also Wilkinson v. 

Dotson, 544 U.S. 74, 79 (2005) (“the language of the habeas statute is more specific” than the 

language of section 1983).  The Court also relied on the fact that the habeas corpus remedy 

                                                 
14 See, e.g., Jan. 29, 2009 Hearing Tr. at 15 (suggesting that  Padilla’s Bivens challenges to the 
designation and detention are “an end run around the [habeas] system” as well as an attempt to 
avoid “Padilla’s choice[s]” in prosecuting his habeas petition); id. at 20 (noting that Padilla 
“chose habeas in the first instance” and asking “why shouldn’t that be a bar” to the instant 
challenges to his designation and detention as an enemy combatant); id. at 65 (suggesting that 
plaintiffs are “trying to get another bite at the apple” because they are “trying to do something 
that [they] should have done in habeas, that [they] can do in habeas”).   

15 Jan. 29, 2009 Hearing Tr. at 13 (“Is this not a Heck v. Humphrey type of thing . . .”); id. at 18-
19 (“then why aren’t you obligated, under Heck v. Humphrey and other similar . . . type of 
precedents . . . to pursue your habeas remedy before you come here?”).   
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traditionally “has been accepted as the specific instrument to obtain release from [unlawful] 

confinement.”  Preiser, 411 U.S. at 486. 

In Heck, the Court also ruled that a state prisoner may not recover damages “for allegedly 

unconstitutional conviction or imprisonment” when a judgment in his favor “would necessarily 

imply the invalidity of his conviction or sentence,” unless “the conviction or sentence has been 

reversed on direct appeal, expunged by executive order, declared invalid by a state tribunal 

authorized to make such determination, or called into question by a federal court’s issuance of a 

writ of habeas corpus.”  512 U.S. at 486-87; see also id. (noting that the Court’s holding applies 

“to § 1983 damages actions that necessarily require the plaintiff to prove the unlawfulness of his 

conviction or confinement”).  The Court explained that the requirement that the plaintiff obtain a 

favorable termination to a challenge to the confinement before filing the civil suit prevents 

collateral attacks on the finality of criminal judgments and also serves the “strong judicial policy 

against the creation of two conflicting resolutions arising out of the same or identical 

transaction.”  Id. at 484-85.  Because plaintiffs clearly seek relief that depends on a 

determination that Padilla’s detention was unlawful and amounts to a collateral attack on the 

detention determination, these principles apply directly here to require dismissal of the 

complaint.   

Although Preiser and Heck involved section 1983 actions, federal courts have long 

applied the principles established in those decisions to bar Bivens actions that seek to 

demonstrate the invalidity of a federal detention.  See, e.g., Omar v. Chasanow, 318 F. App’x 

188, 189 n.* (4th Cir. 2009) (per curiam) (“The rationale in Heck applies in actions under 

Bivens”; barring Bivens action under Heck because plaintiff “has not shown that his [federal] 

conviction has been overturned or called into question”); Wilson v. Crouch, 283 F. App’x 154 
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(4th Cir. 2008) (per curiam) (affirming dismissal of Bivens action pursuant to Heck principles); 

Lora-Pena v. FBI, 529 F.3d 503, 505 n.2 (3d Cir. 2008) (per curiam) (“the reasoning in Heck has 

been applied to bar Bivens claims”); Martin v. Sias, 88 F.3d 774, 775 (9th Cir. 1996) (“the 

rationale of Heck applies to Bivens actions”) (citing cases).  The principles established in Preiser 

and Heck also are not limited to challenges to criminal detention.  See, e.g., Huftile v. Miccio-

Fonseca, 410 F.3d 1136, 1139-40 (9th Cir. 2005) (Heck principles apply to section 1983 suits 

brought by civil detainees committed under California’s Sexually Violent Predators Act, who 

have access to federal habeas relief); Banda v. N.J. Special Treatment Unit Annex, 164 F. App’x 

286, 287 (3d Cir. 2006) (same with respect to civil commitments under New Jersey’s Sexually 

Violent Predator Act); Cohen v. Clemens, 321 F. App’x 739, 742 (10th Cir. 2009) (“the rule in 

Heck is not limited to claims challenging the validity of criminal convictions”; applying Heck 

principles to Bivens claims brought by alien detainee); Morris v. City of Detroit, 211 F. App’x 

409, 410-11 (6th Cir. 2006) (applying Heck principles to section 1983 claims that challenged a 

juvenile adjudication that was not a criminal proceeding); Huff v. Attorney Gen. of Va., No. 

3:07cv744, 2008 WL 4065544, at *5 (E.D. Va. Aug. 26, 2008) (applying Heck principles to 

section 1983 claims that challenged a civil detention pending a sexually violent predator 

determination), aff’d, 323 F. App’x 293 (4th Cir. 2009).   

The principles established in Preiser and Heck similarly apply to, and bar, plaintiffs’ 

purported Bivens claims challenging Padilla’s designation and detention as an enemy combatant.  

Granting relief based on these claims would necessarily call into question the detention 

determination and, as a result, plaintiffs’ claims lie at the core of habeas corpus – a remedy 

Padilla sought two days after he was originally detained.  Padilla’s habeas action was 

unsuccessful, and his designation and detention as an enemy combatant have never been 
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reversed, invalidated, or impugned by any court or tribunal.  Under these circumstances, 

allowing Padilla’s civil tort action to go forward would turn Preiser and Heck on their heads by 

permitting a collateral attack on the result of his unsuccessful habeas proceeding and by creating 

the risk of a conflicting resolution of his challenges to his enemy combatant designation.   

Plaintiffs’ claim that the “facts” underlying Padilla’s enemy combatant designation were 

not litigated in the lengthy habeas corpus proceeding is no answer.  As Magistrate Judge Carr 

emphasized repeatedly at the motion to dismiss hearing, Padilla had a full and fair opportunity to 

litigate all legal and factual issues in connection with his habeas petition, and made a conscious, 

strategic decision to defer a hearing on the “facts” after being expressly warned by the Court of 

the consequences of this choice.16  Moreover, regardless of how the habeas petition was litigated 

(or what Padilla thinks he could show if the facts were litigated), he did not prevail in habeas.  

Nor has there been any other favorable determination of any claims challenging the lawfulness of 

Padilla’s detention as an enemy combatant.  Without such a favorable determination, Heck 

dictates that Padilla simply does not have a cognizable tort claim with respect to his detention 

that he can raise in a Bivens action.  Heck, 512 U.S. at 487 (a claim for damages based on a 

conviction or sentence that has not been invalidated “is not cognizable under § 1983”).  Preiser 

                                                 
16 See, e.g., Jan. 29, 2009 Hearing Tr. at 14 (“Mr. Padilla’s attorney specifically waived the right 
to challenge the process at that time, in favor of going after the authority issue”); id. at 15 (“that 
was specifically on the record and with his consent”); id. at 16 (“Well, I remember I specifically 
asked – put on the record, I said, this is your opportunity to challenge the – to test the facts.  And 
if you don’t take advantage of it here, don’t come back to me later saying that we haven’t had a 
chance to test the facts”); id. at 72 (“But I told you then, and I think you’ll agree, I told you then, 
don’t come back later saying we haven’t had an opportunity [to litigate the facts].  Because I said 
you have this opportunity now, and you said, I don’t – you said, we don’t want it now.”).   
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and Heck preclude Padilla from using a civil tort action as a vehicle for revisiting this strategy 

and obtaining a “do-over” on his habeas petition.17 

CONCLUSION 

For the reasons stated herein, as well as the reasons stated in the Motion to Dismiss and 

Motion to Dismiss Reply, all of plaintiffs’ claims should be dismissed. 

                                                 
17 Padilla cannot argue, based on Wilson v. Johnson, 535 F.3d 262 (4th Cir. 2008), that Heck 
does not apply to this case because he is no longer being detained as an enemy combatant.  In 
Wilson, the court permitted a section 1983 action by a former prisoner, who claimed his habeas 
petition was obstructed, to proceed because otherwise he would have been “left without access to 
a federal court.”  Id. at 268.  Padilla had a full habeas remedy.  Allowing a Bivens action to go 
forward would give him “another bite at the apple,” Jan. 29, 2009 Hearing Tr. at 65, and permit 
him to relitigate issues that he could and should have raised in his lengthy habeas proceeding.  
Moreover, Padilla has argued that his release from military custody did not moot his habeas 
remedy, see Supp. Br. of Pet., at 25-26, Padilla v. Hanft, No. 05-6396 (4th Cir. filed Dec. 16, 
2005), and that the alleged injuries from his designation as an enemy combatant are continuing 
even today, Pl. Opp. to Mot. to Dismiss By U.S. Sec. of Defense in his Official Capacity, at 13-
16 (Nov. 18, 2008) (Dkt. Entry 107).  Finally, Padilla is trying to get a third bite at the apple 
because, in his appeal of his criminal conviction, he is presently pressing the argument that the 
very conditions of confinement for which he seeks money damages here should have the effect 
of invalidating his conviction.  See Br. of Appellant, at 41-48, United States v. Padilla, et al., No. 
08-10494-SS (11th Cir. filed Apr. 7, 2009).  
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