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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

 
JOSE PADILLA, et al.,   ) 
      ) 
 Plaintiffs,    ) Case No. 2:07-410-HFF-RSC 
      ) 
 v.     ) 
      ) 
DONALD H. RUMSFELD, et al.,  ) 
      ) 
 Defendants.    ) December 23, 2010 
 
 

PLAINTIFFS’ SUPPLEMENTAL BRIEF 
 

In accordance with the Court’s order, Plaintiffs submit this supplemental memorandum to 

apprise the Court of developments in the law that bear on the issues raised by the Individual 

Defendants’ Motion to Dismiss.  Those developments underscore that dismissal of Plaintiffs’ 

claims would be improper. 

First, two recent district court opinions have considered and squarely rejected the 

argument that “special factors” bar judicial consideration of claims arising out of the unlawful 

detention and interrogation of American citizens by officials of their own government.  As those 

decisions demonstrate, this case—which involves the abuse of a U.S. citizen on U.S. soil by U.S. 

officials—falls in the heartland of Bivens.  

Second, the Fourth Circuit’s application of the pleading standards set forth in Ashcroft v. 

Iqbal, 129 S. Ct. 1937 (2009), reaffirms the pre-existing “set in motion” standard for supervisory 

liability, under which Plaintiffs have properly pled the personal participation of Defendants 
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Hanft, Haynes, Jacoby, Marr, Rumsfeld, and Wolfowitz (collectively, “Individual Defendants”) 

in violating Plaintiffs’ constitutional rights.1  

Recent Case Law Confirms that No Special Factors Are Present in this Case. 

Two recent district court opinions provide direct support for Plaintiffs’ position that a 

Bivens remedy is proper in this case.  Cf. Pls.’ Opp’n to Mot. to Dismiss by Indiv. Defs. [Dkt # 

108] (“Opp.”) at 14-24.   

In Padilla v. Yoo, a case involving the same Plaintiffs and alleging materially similar 

facts, Judge Jeffrey S. White of the United States District Court for the Northern District of 

California rejected the arguments that have been advanced by the Individual Defendants in this 

case.  First, the court rejected the contention that the Authorization for Use of Military Force 

Joint Resolution  (“AUMF”) foreclosed judicial review of Plaintiffs’ Bivens claims.  The court 

held that “although Congress has granted discretion to the President to formulate the response to 

                                                        
1 In a separate motion to dismiss, Defendant Gates argued that Plaintiffs lack standing to sue for 
an injunction against military redetention of Padilla on the basis of the unrescinded enemy 
combatant designation.  See Mot. to Dismiss by Secretary Gates [Dkt. No. 92]; Supp. Mem. in 
Supp. of Mot. to Dismiss [Dkt. No. 134-2].  Defendant Gates’ arguments confuse standing with 
mootness and ignore that the unrescinded enemy combatant designation subjects Padilla to a 
severe and ongoing reputational harm that amply satisfies the Article III requirement of injury-
in-fact.  See Pls.’ Opp. to Mot. to Dismiss by Secretary Gates [Dkt. No. 107]; Pls.’ Resp. to 
Gates’ Supp. Mem. in Supp. of Mot. to Dismiss [Dkt. No. 143]. A recent decision of the Second 
Circuit adds further support to Plaintiffs’ arguments.  In Acorn v. United States, 618 F.3d 125 (2d 
Cir. 2010), a non-profit organization sued to enjoin Defendant Gates and other executive 
officials from enforcing appropriations laws that specifically excluded the organization from 
federal funding.  Id. at 132-33.  Defendant Gates argued that the organization lacked standing 
pursue an injunction against him because it had “never received – and do[es] not intend to apply 
for – grants or contracts from the Department of Defense.” Id. at 133. The Second Circuit 
squarely rejected that argument, holding that the organization had standing to enjoin Defendant 
Gates “[e]ven if the plaintiffs are not and never will be interested in applying for grants or 
funding from the Department of Defense,” because the prohibition on funding “affects the 
plaintiffs’ reputation with other agencies, states, and private donors.” Id. at 133-34.  Likewise, 
because “[t]he Supreme Court has long recognized that an injury to reputation will satisfy the 
injury element of standing,” id. at 134, Padilla has standing to enjoin Defendant Gates from 
enforcing the enemy combatant designation that, even though its factual basis has never been 
adjudicated, brands him as a traitor. 
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terrorism against the United States, it has not spoken specifically or definitively regarding the 

constitutional standards for the designation or treatment of enemy combatants.”  Id. at 1026; see 

also id. at 1026 (“There is no indication in Hamdi that the judiciary is precluded from review of 

executive decisions made pursuant to the AUMF.”).  The Yoo court also rejected the argument 

that the challenged conduct – Padilla’s unlawful detention and brutal treatment in South Carolina 

– constituted an exercise of core strategic warmaking power, because “Padilla’s allegations 

concern the possible constitutional trespass on a detained individual citizen’s liberties where the 

detention was not a necessary removal from the battlefield.”  Id. at 1028.  It also rejected 

concerns about interference with foreign relations, emphasizing Padilla’s status as an American 

citizen and the occurrence of the relevant actions within the borders of the United States.  Id. at 

1031 (“The treatment of an American citizen on American soil does not raise the same specter of 

issues relating to foreign relations …The courts’ concerns about the creation of remedies for 

foreign nationals and … intrusion into the affairs of foreign governments finds no application in 

the … case of allegations of unconstitutional treatment of an American citizen on American 

soil.”).2 

Similarly, in Vance v. Rumsfeld, 694 F. Supp. 2d 957 (N.D. Ill. 2010), the district court 

held that a Bivens remedy was proper in the case of two U.S. citizens who were allegedly seized, 

detained, interrogated and tortured by U.S. military officials in Iraq.  In Vance, as here, Secretary 

of Defense Rumsfeld and other defendants urged the court to deny a Bivens remedy on the basis 

of three purported “special factors counseling hesitation”: “separation of powers; misuse of the 

courts as a weapon to interfere with the war effort; and other serious adverse consequences for 

                                                        
2 In this regard, the Yoo court distinguished In re Iraq and Afghanistan Detention Litigation, 479 
F. Supp. 2d 85 (D.D.C. 2007) (denying relief to non-citizen detainees), noting that the plaintiffs’ 
non-citizenship was a crucial factor in the court’s decision to grant the defendants’ motion to 
dismiss. See Yoo, 633 F. Supp. 2d at 1031.  
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national defense.”  Id. at 973.  The Vance court rejected those arguments, holding that a damages 

remedy for past abuse of United States citizens “does not require this court to govern the armed 

forces … [or] challenge the desirability of military control over core warmaking powers,” even 

where the alleged abuse occurred while plaintiffs were detained by the U.S. military in an active 

theater of war.  Id. at 973-74 (citing Hamdi v. Rumsfeld, 542 U.S. 507 (2004) and Yoo, 633 F. 

Supp. 2d at 1031).  This case, which involves claims by U.S. citizens against U.S. officials 

arising out of unlawful detention and interrogation far from any battlefield, is on even firmer 

ground and should likewise be permitted to proceed.3 

Plaintiffs Have Properly Pled Defendants’ Personal Participation in the 
Constitutional Violations. 

Plaintiffs easily meet the pleading standards for supervisory liability required by Ashcroft 

v. Iqbal, 129 S. Ct. 1937 (2009), as subsequently interpreted by the Fourth Circuit.4  Plaintiffs 

have already demonstrated that Iqbal’s requirement to plead “purposeful[]” violations applies 

only to claims of invidious discrimination.  See Pls.’ Response to Defs.’ Notice of Supp. 
                                                        
3 Notably, both district courts reached their decisions after the D.C. Circuit denied a Bivens 
remedy to non-citizen detainees in Rasul v Myers, 563 F.3d 527 (D.C. Cir. 2009), and both 
courts explicitly distinguished Rasul.  See Yoo, 633 F. Supp. 2d at 1029; Vance, 649 F. Supp. 2d 
at 969-70; see also Pls.’ Response to Defs.’ Notice of Supp. Authority [Dkt. # 149] (“Resp. re 
Rasul”) (discussing Rasul). By the same token, Al-Zahrani v. Rumsfeld, 684 F.Supp.2d 103 
(D.D.C. 2010), which involved Bivens claims brought by survivors of non-citizens who died at 
Guantanamo, is inapposite. 
4 The Supreme Court’s decision to hear Al-Kidd v. Ashcroft, 598 F.3d 1129 (9th Cir. 2010), cert. 
granted in part, 79 U.S.L.W. 3062 (U.S. Oct. 18, 2010) (No. 10-98), is unlikely to have any 
bearing on the proceedings in this case, because the questions presented in Al-Kidd are limited to  
(1) whether a former government official is entitled to absolute immunity from a claim that he 
used the material witness statute as a pretext for detention and (2) whether the Fourth 
Amendment prohibits an officer from executing a valid material witness warrant with the 
subjective intent of conducting further investigation or preventively detaining the subject; and 
whether this Fourth Amendment rule was clearly established at the time of the challenged 
actions.  In this case, there are no material witness warrant issues and no defendant has invoked 
absolute immunity. Notably, the Supreme Court did not grant certiorari on the question of 
supervisory liability, which is central to Defendants’ arguments here and which the Ninth Circuit 
decided in the plaintiff’s favor.  
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Authority [Dkt. # 154] (“Resp. re Iqbal”) at 1-3. Where, as here, plaintiffs do not claim 

discrimination, the standard for supervisory liability remains that Government officials are liable 

for “conduct that is the effective cause of another’s direct infliction of the constitutional injury.”  

Sales v. Grant, 158 F.3d 768, 776 (4th Cir. 1998) (emphasis added).  Under this standard, 

liability may be based on actions that “set in motion a series of acts by others which the actor 

knows or reasonably should know would cause others to inflict the constitutional injury,” id. 

(internal quotations omitted), as well as failure to act where “an affirmative causal link exists 

between [his] inaction and the harm suffered.”  Slakan v. Porter, 737 F.2d 368, 376 (4th Cir. 

1984).  In short, “[t]he proof of causation may be direct … where the policy commands the 

injury of which the plaintiff complains … [or] may be supplied by [the] tort principle that holds a 

person liable for the natural consequences of his actions.”  Shaw v. Stroud, 13 F.3d 791, 799 (4th 

Cir. 1994) (internal quotations and citations omitted); see also Opp. at 27-39.   

Because the Fourth Circuit’s standard merely implements the “background [principle] of 

tort liability that makes a man responsible for the natural consequences of his actions,” Sales 158 

F.3d at 776 (internal quotations omitted), it is necessarily consistent with Iqbal’s requirement 

that a supervisory official only be held “liable for his or her own misconduct.”  Iqbal, 129 S. Ct. 

at 1949.  Accordingly, the Fourth Circuit has continued to apply the Shaw/Slakan standard post-

Iqbal.  See, e.g., Brown v. Middleton, 362 Fed. Appx. 340, 346, 2010 U.S. App. LEXIS 931 (4th 

Cir. 2010) (“Under Section 1983, a supervisory official may be held liable in his personal 

capacity in certain circumstances for constitutional injuries inflicted by his subordinates if those 

actions were premised on a recognition that supervisory indifference or tacit approval of the 

misconduct could cause the constitutional injury”) (post-Iqbal, citing Shaw); Bradshaw v. 

Harden, 2010 U.S. App. LEXIS 24190 *1, 2 (4th Cir. Nov 24, 2010) (post-Iqbal) (noting 
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plaintiff had failed to “allege any facts that would have put defendants on notice that the policy 

was being violated,” and therefore“[could not] show that the supervisors demonstrated deliberate 

indifference to, or tacit authorization of, the conduct of their subordinates.”) (emphasis added) 

(citing Slakan).  The Shaw/Slakan standard continues to be the norm at the district court level as 

well.  See, e.g., White v. Van Duncan, No. 1:10-CV-014, 2010 WL 2813492, *2 (W.D.N.C. July 

15, 2010) (rejecting motion to dismiss prisoner’s claims of excessive force against prison 

supervisor and citing Slakan); Fisher v. Neale, No. 3:10-CV-486, 2010 WL 3603495, *5 (E.D. 

Va. Sept. 8, 2010) (similar, as to denial of medical care); De’Lonta v. Fulmore, No. 1:10-CV-

838, 2010 WL 3743526 *3 (E.D. Va. Sept. 20, 2010) (dismissing a prisoner’s suit against 

supervisor but affirming that “in certain circumstances, supervisory officials may be held liable 

for the constitutional injuries inflicted by their subordinates”). 

Under the governing Fourth Circuit standard, Plaintiffs have set forth clear allegations of 

each Individual Defendant’s personal participation in the constitutional violations, including: 

• Defendant Rumsfeld helped create the policy of extra-judicial, ex parte assessment of 
“enemy combatant” status followed by indefinite military detention, without notice or an 
opportunity to be heard, to which Mr. Padilla was subjected.  He then personally 
recommended Mr. Padilla’s designation and detention as an “enemy combatant,” and 
ordered the military to seize him from civilian custody and convey him to the Brig. 
Defendant Rumsfeld was involved in determining, and kept regularly apprised of, the 
conditions of Mr. Padilla’s confinement. Defendant Rumsfeld personally authorized the 
use of abusive interrogation techniques at Guantanamo Bay and then directed Brig 
officials to apply Guantanamo Bay protocols at the Brig, where he knew Mr. Padilla was 
being held.  Defendant Rumsfeld also directed the Office of Legal Counsel to produce 
memoranda immunizing officials who participated in unlawful detention and 
interrogation policies, and personally approved specific facets of interrogation plans for 
individual “enemy combatants.” At Defendant Rumsfeld’s direction, Vice Admiral 
Church reported to Rumsfeld that interrogation plans for detainees at the Brig included 
deprivation of mattress, Koran, and pillow, that there was a reason to be concerned about 
the use of unauthorized interrogation techniques at the Brig, and that the conditions of 
confinement at Charleston might constitute illegal isolation. See Third Am. Compl. ¶¶ 37, 
38, 39, 42, 43, 49, 53, 56, 59, 62, 69, 70, 74, 81, 104, 105, 106, 107, 109, 110, 117, 121; 
Opp. at 4-6; Resp. re Iqbal at 4 & 5.   
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• Defendant Haynes helped create the policy of extra-judicial, ex parte assessment of 
“enemy combatant” status followed by indefinite military detention, without notice or an 
opportunity to be heard, to which Mr. Padilla was subjected, and recommended its 
application to Mr. Padilla.  He personally participated in a discussion of how to justify 
abusive interrogation techniques, personally recommended the adoption of those 
previously-prohibited and abusive interrogation techniques, and personally authorized the 
use of abusive interrogation techniques on U.S. citizen detainees.  Defendant Haynes 
ignored the patent unlawfulness of those techniques as well as concerns about their 
legality that were brought to his attention by the FBI and the General Counsel of the 
Navy, and instructed the OLC to produce memoranda immunizing officials who 
implemented them. In addition, Defendant Haynes personally witnessed Mr. Padilla’s 
conditions at the Brig in September 2002, was involved in determining, and kept 
regularly apprised of, the conditions of Mr. Padilla’s confinement, including denial of 
access to counsel.  See Third Am. Compl. ¶¶ 36, 38, 47, 49, 50a, 50b, 50e, 50j,  53, 56, 
58, 62, 63, 64, 65, 67, 68, 69, 72, 76, 77, 81, 109, 110, 112, 114, 115, 116121; Opp. at  4-
6; Resp. re Iqbal at 4.  

 
• Defendant Wolfowitz helped create the policy of extra-judicial, ex parte assessment of 

“enemy combatant” status followed by indefinite military detention, without notice or an 
opportunity to be heard, to which Mr. Padilla was subjected, and recommended its 
application to Mr. Padilla.  He personally approved specific interrogation techniques for 
use on “enemy combatants.”  Defendant Wolfowitz was deeply involved in determining 
the conditions of Mr. Padilla’s confinement – everything was “driven by OSD [Office of 
Secretary of Defense] Detainee Affairs,” including matters such as whether Mr. Padilla 
would be permitted particular reading materials or a visit from his mother.  See Third 
Am. Compl. ¶¶ 36, 38, 61, 107, 109, 110; Opp. at. 4-5; Resp. re Iqbal at 4. 

 
• Brig personnel were instructed that “‘very high level folks discuss every day what to do 

with’” suspected “enemy combatant” detainees. They were further instructed that access 
to counsel or family had to be approved by Defendant Rumsfeld or his designee, and that 
they should not pass legal correspondence on to a detainee until they received 
authorization from Defendants Haynes and Wolfowitz. Brig staff even consulted 
Defendant Wolfowitz’s Detainee Affairs Department on matters such as whether Padilla 
would be permitted particular reading materials or a visit from his mother.  See Third 
Am. Compl. ¶¶ 109, 110; Opp. at. 4-5; Resp. re Iqbal at 4. 

 
• Defendants Rumsfeld, Haynes, Wolfowitz, and Jacoby were privy to regular reports on 

the interrogation and condition of suspected “enemy combatants” held at the Brig.  Those 
reports repeatedly drew attention to the devastating psychological effects that the 
conditions were having on detainees, including Mr. Padilla.  See Third Am. Compl. ¶¶  
112, 114, 115, 116, 63.  As Commander of the Brig Stephanie Wright explained, the 
individuals held at the Brig as “enemy combatants” received special attention all the way 
up the chain of command:  “If anything goes wrong at our facility, it gets immediate 
visibility not only with the Secretary of Defense but in the White House.”  See id. ¶ 113.   
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• Defendant Jacoby helped create the policy of extra-judicial, ex parte assessment of 
“enemy combatant” status followed by indefinite military detention, without notice or an 
opportunity to be heard, to which Mr. Padilla was subjected, and recommended its 
application to Mr. Padilla.  Defendant Jacoby was personally involved in making 
decisions about the range of interrogation techniques that should be permitted, and their 
application to individual detainees, including Mr. Padilla.  As Defendant Jacoby frankly 
told a United States District Judge, he was familiar with Mr. Padilla’s interrogations and 
the imposition of  complete isolation intended to break his spirit and extract information 
from him.  Brig staff took direction on conditions of confinement for suspected “enemy 
combatants” from Jacoby’s Department of Intelligence Affairs.  See Third Am. Compl. 
¶¶ 36, 38, 56, 60, 73, 83, 108; Resp. re Iqbal at 5.   

 
• Defendants Marr and Hanft implemented the regime of incommunicado detention 

ordered by Defendant Rumsfeld and others.  They were directly responsible for Mr. 
Padilla’s conditions of confinement, and conducted regular, unannounced inspections of 
the unit in which Mr. Padilla was housed.  Defendants Marr and Hanftwitnessed the 
deterioration in Mr. Padilla’s health, and ignored requests for medical assistance.  See 
Third Am. Compl. ¶¶ 80, 101, 102, 103, 112, 113, 114, 115, 118, 119; Resp. re Iqbal at 5.   

 
Plaintiffs thus allege more than enough factual matter to “nudge” their claims that 

defendants’ either directly ordered or turned a blind eye to Padilla’s unconstitutional designation, 

detention, and treatment “‘across the line from conceivable to plausible.’”  Iqbal, 129 S. Ct. at 

1952 (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).5 

 

  

                                                        
5 The Yoo and Vance courts reached a similar conclusion.  In Yoo, the district court distinguished 
Iqbal, concluding that in contrast to Iqbal’s “bare assertions” that would only suffice if given an 
“assumption of truth,” Padilla alleged “with specificity that Yoo was involved in the decision to 
detain him and created a legal construct designed to justify the use of interrogation methods that 
Padilla alleges were unlawful.”  633 F. Supp. 2d 1034.  In Vance, the district court concluded 
that the plaintiffs’ allegations that Rumsfeld directed interrogation policies “if true, would 
substantiate plaintiffs' claim that Rumsfeld was aware of the direct impact that his newly 
approved treatment methods were having on detainees held in Iraq.”  Vance, 694 F.Supp.2d at 
964.  On that basis, the complaint met the Iqbal threshold. 
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Respectfully submitted, 

 

/s/MICHAEL P. O’CONNELL 
Michael P. O’Connell (I.D. #4260) 

 
STIRLING & O’CONNELL 
109 Wappoo Creek Drive, 2-B 
Charleston, SC 29412 
Telephone:  (843) 577 9890 
 
Jonathan M. Freiman (pro hac vice) 
Hope R. Metcalf (pro hac vice) 
Tahlia Townsend (pro hac vice) 
National Litigation Project 
Allard K. Lowenstein International 
Human Rights Clinic 
Yale Law School 
P.O. Box 208215 
New Haven, CT  06520-8215 
Telephone: (203) 498-4584 

 

OF COUNSEL: 
WIGGIN AND DANA LLP  
One Century Tower 
265 Church Street 
New Haven, CT 06510-7001 
 
COUNSEL FOR PLAINTIFFS 

Dated:  December 23, 2010 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on December 23, 2010, copy of the foregoing Plaintiffs’ 

Supplemental Brief was filed electronically.  Notice of this filing will be sent by e-mail to all 

parties by operation of the Court’s electronic filing system.  Parties may access this filing 

through the Court’s system. 

 
 

/s/MICHAEL P. O’CONNELL 
Michael P. O’Connell (I.D. # 4260) 
STIRLING & O’CONNELL 
109 Wappoo Creek Drive, 2-B 
Charleston, SC 29412 
Telephone:  (843) 577 9890 
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