
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

 
 

JOSE PADILLA et al., 
 

Plaintiffs, 
 

v. 
  
DONALD H. RUMSFELD et al., 
 

Defendants. 
 

 
 
 
 
 

No. 2:07-CV-410-RMG 

 
PLAINTIFFS’ OPPOSITION TO DEFENDANT  

WILLIAM J. HAYNES II’S MOTION TO DISMISS 
 
 More than two years after filing a motion to dismiss Plaintiffs’ complaint, Defendant 

William J. Haynes II brings this new motion on the basis of a novel and far-reaching claim to 

immunity.  The motion is untimely and should be rejected at this juncture.1  Moreover, as with 

former Secretary of Defense Donald Rumsfeld’s motion to dismiss, there is a reason that Haynes 

now raises his claim for the first time, despite years of vigorous defense by government attorneys 

experienced in Bivens defense: the claim is without merit.   

                                                 
1 Because immunity defenses are not jurisdictional, Kennedy v. Cleveland, 797 F.2d 297, 300 

(6th Cir. 1986), Haynes’s attempt to invoke the defense in a successive motion to dismiss 
violates Federal Rule of Civil Procedure 12(g), which “contemplates the presentation of an 
omnibus pre-answer motion in which defendant advances every available Rule 12 defense and 
objection he may have that is assertable by motion.”  Rauch v. Day & Night Mfg. Corp., 576 
F.2d 697, 701 n.3 (6th Cir. 1978); accord Fed. R. Civ. P. 12(g) (“Except as provided in Rule 
12(h)(2) or (3), a party that makes a motion under this rule must not make another motion under 
this rule raising a defense or objection that was available to the party but omitted from its earlier 
motion.”).  Moreover, this Court invited supplemental briefing to address “recent developments” 
or “new authority,” Order (Oct. 22, 2010) (dkt. no. 182), and Haynes’s motion involves neither.  
Accordingly, this Court should decline to hear Haynes’s statutory-immunity argument until after 
discovery, when he may raise it in a motion for judgment on the pleadings or for summary 
judgment.  See, e.g., Skrtich v. Thornton, 280 F.3d 1295, 1306–07 (11th Cir. 2002); Guzmán-
Rivera v. Rivera-Cruz, 98 F.3d 664, 667–68 (1st Cir. 1996); English v. Dyke, 23 F.3d 1086, 1090 
(6th Cir. 1994).   
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 Haynes argues that 10 U.S.C. § 1054 immunizes him from personal liability for his role 

in the torture, abuse and illegal detention of Jose Padilla.  Congress enacted that statute in 1986 

to immunize military attorneys from legal malpractice claims and, simultaneously, to waive 

sovereign immunity—and thus to allow suits directly against the United States—for those 

claims.  Under Haynes’s construction, the statute is all-encompassing, applying not only to legal 

malpractice claims, but to any tort committed by a military attorney against any non-client third 

party, so long as the military attorney acted within the scope of employment in committing the 

tort.  The Court should reject that construction.   

First, section 1054 immunizes military attorneys—and waives sovereign immunity—only 

for torts committed “in connection with providing legal services.”  But this case is not about 

Haynes’s provision of “legal services.”  It alleges that Haynes was a policymaker on the War 

Council who conspired to design, approve, and order the torture and illegal detention of Padilla.  

Whatever the reach of section 1054, it does not apply to such claims.  Moreover, the phrase “in 

connection with providing legal services” applies only to legal malpractice claims, which, by 

definition challenge the skill and diligence with which attorneys render legal services to their 

clients.  They do not cover, and section 1054 does not apply to, claims by third-party victims of a 

military attorney’s unlawful conduct toward others, particularly the egregious, intentional torts at 

issue here. 

Second, section 1054 applies only to torts committed “while acting . . . within the scope 

of . . . employment.”  If that phrase serves any limiting function on the type of conduct it 

immunizes—and controlling law makes clear that it does—then surely it excludes the purposeful 

misuse of the law to facilitate the torture of a U.S. citizen on U.S. soil.  Haynes’s suggestion that 
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torture and other flagrant misconduct fell within the scope of his employment dishonors the 

military.  

Haynes’s motion to dismiss should be denied.  

ARGUMENT 

In 1986, Congress made lawsuits against the United States the exclusive remedy “for 

damages for injury or loss of property caused by the negligent or wrongful act or omission of any 

person who is an attorney, paralegal, or other member of a legal staff within the Department of 

Defense . . . in connection with providing legal services while acting within the scope of the 

person’s duties or employment.”  10 U.S.C. § 1054(a).  Haynes asserts that section 1054 requires 

Padilla to sue the United States, instead of him, for conduct that caused Padilla to be detained 

without process and subjected to years of brutal treatment on U.S. soil.  It does not.  The text, 

history, and caselaw of section 1054 all demonstrate that Congress enacted it for the narrow 

purpose of immunizing military attorneys from personal liability for legal malpractice by 

dissatisfied clients, not to absolve them of personal responsibility for egregious and intentional 

trespasses on the fundamental constitutional rights of non-clients.  Accordingly, Haynes’s 

eleventh-hour motion should be denied.  

I. Section 1054 does not immunize Haynes’s conduct because it was not “in 
connection with providing legal services” 

Section 1054 immunizes military lawyers from personal liability for “negligent or 

wrongful act[s] . . . in connection with providing legal services.”  10 U.S.C. § 1054(a).  Padilla’s 

suit against Haynes does not, however, implicate Haynes’s provision of “legal services,” because 

Haynes was not acting solely as a lawyer.  He was a member of the War Council, a select group 

of officials who set operational policy regarding the treatment and detention of suspected “enemy 

combatants.”  In that capacity, he misused his office of public trust as a government attorney to 
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participate directly in setting patently illegal policies and to provide legal cover for those 

policies.  See Third Am. Compl. ¶¶ 36, 38, 46–49, 50a–c, 50e, 50j, 53, 56, 58, 62–69, 72, 76–77, 

81, 109–10, 112, 114–16; Pls.’ Supplemental Br. 7 (dkt. no. 252).  The complaint alleges, for 

example, that Haynes “develop[ed] policy in the war on terrorism,” id. ¶ 47 (internal quotation 

marks omitted), and that he “purposely designed, approved and/or ordered the use of extreme 

methods of detention and interrogation prohibited by the U.S. Constitution, statutes and military 

regulations, as well as international treaties and customary international law,” even though he 

“knew or intentionally disregarded that such policies would be unlawful and feared that 

government agents implementing such policies could face criminal prosecution,” id. ¶ 46.  He 

also “conspired to have the President declare the [Geneva] Conventions inapplicable to suspected 

members of the Taliban and al Qaeda,” id. ¶ 48, and he “directed [John] Yoo to draft a series of 

legal memoranda . . . crafted to provide a veneer of legality for those policies and to provide 

immunity from prosecution for those who implemented them,” id. ¶ 49.  Finally, Haynes caused 

specific interrogation techniques and conditions of confinement to be used against Padilla, 

including “prolonged isolation,” “[t]hreats to subject him to physical abuse resulting in severe 

physical pain and suffering, or death,” and “threats to kill him immediately.”  Id. ¶ 81.  These 

actions were not “legal services.”  They constituted the intentional circumvention of the law to 

further the torture of an American citizen.2  For this reason alone, Haynes’s motion to dismiss 

should be denied.  

                                                 
2 Haynes’s actions are plainly actionable as constitutional torts.  It is settled that third parties may 
sue lawyers who intentionally engage in tortious conduct, including government lawyers who 
participate in constitutional violations.  Burns v. Reed, 500 U.S. 478, 492–96 (1991) (denying 
absolute immunity to city attorney who wrongly advised police about interrogation techniques); 
Donovan v. Reinbold, 433 F.2d 738, 744–45 (9th Cir. 1970) (city attorneys sued for 
constitutional tort for legal advice given to city that it could disregard administrative order 
compelling reinstatement); Lippoldt v. Cole, 468 F.3d 1204, 1217 (10th Cir. 2006) (assistant city 
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 Haynes’s motion should also be denied because section 1054 does not purport to 

immunize all conduct by military lawyers, but only “negligent or wrongful act[s] . . . in 

connection with providing legal services.”  10 U.S.C. § 1054(a).  That limitation makes clear that 

the provision was intended to protect military lawyers from personal liability from legal 

malpractice claims.  In other words, section 1054 applies to suits by the recipients of “legal 

services” claiming that those services were rendered without the “skill, prudence, and diligence 

that an ordinary and reasonable lawyer would use under similar circumstances.”  Black’s Law 

Dictionary (9th ed. 2009) (defining “legal malpractice”).  It does not, as Haynes argues, apply to 

suits by third-party victims of torts of military attorneys.  To be sure, Haynes’s expansive 

interpretation is not expressly precluded by the text of the provision, but the meaning of a statute 

is not given by “the outer limits of its definitional possibilities.”  Dolan v. U.S. Postal Serv., 546 

U.S. 481, 486 (2006) (interpreting “negligent transmission” in the Federal Tort Claims Act more 

narrowly than its literal meaning, on the basis of accompanying text).  It is given by the “picture” 

that its words “evoke in the common mind” based on their meaning “in everyday speech.”  

McBoyle v. United States, 283 U.S. 25, 26–27 (1931) (Holmes, J.) (explaining that, although 

                                                                                                                                                             
attorney sued for constitutional tort for legal advice given to city police who relied on advice and 
caused injury); Smith v. Montgomery County, Md., 573 F. Supp. 604, 609 (D. Md. 1983) (county 
attorney liable in constitutional tort for giving legal advice to officials who relied on advice and 
caused injury); U.S. Sec. & Exch. Comm’n v. Fehn, 97 F.3d 1276, 1281–82, 1294 (9th Cir. 1996) 
(holding that a lawyer may be held liable for substantially assisting in the violation of the law by 
issuing advice in violation of the law); Oster v. Kirschner, 905 N.Y.S.2d 69, 70–75 (N.Y. App. 
Div. 2010) (allowing suit for fraud against law firm to proceed on the basis of the firm’s 
preparation of memoranda used to solicit investments in a ponzi scheme).  Attorneys can face 
even criminal prosecution for intentionally misstating the law, as when they knowingly promote 
illegal tax shelters or advance the goals of criminal organizations.  Rudolf Lehmann, the chief 
lawyer for the German military high command, was convicted of war crimes for his role in 
drafting orders and decrees that permitted execution and summary deportation.  United States v. 
Wilhelm von Leeb, XI Trials of War Criminals Before the Nuremburg Military Tribunals Control 
Council Law No. 10, 690–95 (1950); see also United States v. von Weizsaecker, XIII, id., 497–
98, 958–59.   
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“etymologically it is possible” to construe the phrase, “any other self-propelled vehicle not 

designed for running on rails,” “to signify a conveyance working on land, water or air,” “in 

everyday speech ‘vehicle’ calls up the picture of a thing moving on land . . . a vehicle that runs, 

not something, not commonly called a vehicle, that flies”).  The plain meaning of section 1054 

speaks to legal malpractice suits, such as claims by soldiers that defense counsel in the Judge 

Advocate General’s Corps mishandled their criminal representation, or that military staff 

attorneys gave incorrect legal advice on the availability of benefits or on the viability of a 

particular lawsuit. 

Haynes’s expansive construction would render the phrase “in connection with providing 

legal services” superfluous, as the statute is already limited to actions taken “within the scope of 

[a military lawyer’s] employment.”  The phrase “in connection with providing legal services” 

separately constricts the statute’s coverage and must be given effect.  Corley v. United States, 

129 S. Ct. 1558, 1566 (2009) (“one of the most basic interpretive canons [is] that ‘[a] statute 

should be construed so that effect is given to all its provisions, so that no part will be inoperative 

or superfluous, void or insignificant” (second alteration in original) (internal quotation marks 

omitted)).  Indeed, Congress’s inclusion of the phrase distinguishes section 1054 from the 

Westfall Act, 28 U.S.C. § 2679, which immunizes all negligent or wrongful acts of government 

employees within the scope of their employment (with other exceptions not relevant here), 

without any such phrase or limitation.  28 U.S.C. § 2679.  Had Congress intended section 1054 to 

accord identically broad immunity to military attorneys, it would have used identical language. 

At best, Haynes’s expansive construction of section 1054 shows that the scope of section 

1054 is ambiguous; that is, construed in isolation the text does not distinguish between suits for 

malpractice by the recipients of military legal services and suits by third parties who would not 
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have standing to sue for malpractice.  But any such ambiguity is quickly resolved—by section 

1054’s title, legislative history, and caselaw—in favor of limiting the statute’s scope to claims 

founded on malpractice by those who have standing to bring them, i.e., the recipients of the legal 

services.     

The title of section 1054 reflects its limited scope: “Defense of certain suits arising out of 

legal malpractice.”  10 U.S.C. § 1054 (title) (emphasis added); see also Carter v. United States, 

530 U.S. 255, 267 (2000) (stating that the title of a statute may shed light on ambiguous words or 

phrases).  And the legislative history confirms that focus.  It states that Congress enacted section 

1054 to “provide for the United States to defend and be the exclusive defendant in a legal 

malpractice claim against a lawyer acting in the scope of employment with the Department of 

Defense.”  H.R. Rep. No. 99-1001, at 69 (1986), as reprinted in 1986 U.S.C.C.A.N. 6529, 6602 

(emphasis added).  Congress’s express intent was to immunize legal staff against legal 

malpractice claims to the same extent that it had already immunized medical personnel against 

medical malpractice claims: “[Section 1054] is merely intended to provide protection for 

Department of Defense lawyers similar to that provided for doctors in section 1089 of title 10, 

United States Code.”  Id.  In language almost identical to section 1054, section 1089 immunizes 

medical personnel from suits for “damages . . . caused by [a] negligent or wrongful act or 

omission . . . in the performance of medical, dental, or related health care functions.”  10 U.S.C. 

§ 1089(a).   

The legislative history of section 1089 confirms Congress’s goal of immunizing military 

lawyers and doctors solely from malpractice claims.  Entitled “Defense of certain suits arising 

out of medical malpractice,” 10 U.S.C. § 1089 (title), section 1089 was enacted in response to 

the “upsurge” of “[m]edical malpractice litigation” in the 1970s.  S. Rep. No. 94-1264, at 4 
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(1976), as reprinted in 1976 U.S.C.C.A.N. 4443, 4446.  Congress feared that the “upsurge” had 

prompted “some military physicians [to] purchase[] malpractice insurance on their own 

initiative,” at “extraordinarily expensive” rates.  Id. at 5, 1976 U.S.C.C.A.N. at 4447.  Congress 

worried, moreover, that the “threat of malpractice litigation” was encouraging medical personnel 

“to practice ‘defensive medicine,’” and “to make decisions on the basis of what is in the best 

interest of the physician rather than the patient.”  Id.  To address those concerns, Congress 

passed section 1089 with a simple purpose: “In short, defense medical personnel would be 

immunized from malpractice suits.  The bill would eliminate the need of malpractice insurance 

for all such medical personnel, including physicians, dentists, nurses, and other medical support 

personnel.”  Id. at 1, 1976 U.S.C.C.A.N. at 4443; see also id. at 2, 1976 U.S.C.C.A.N. at 4444 

(section 1089 would “[m]ake the Federal Tort Claims Act the exclusive remedy for injuries 

arising from malpractice by medical personnel”); id. at 9, 1976 U.S.C.C.A.N. at 4451 (“The bill 

addresses claims caused by what is commonly termed ‘malpractice.’”); Baker v. Barber, 673 

F.2d 147, 150 (6th Cir. 1982) (noting that “the clear purpose of [section 1089 is] to relieve 

military doctors from individual malpractice liability”).   

Congress felt a special need to protect military doctors against the threat of malpractice 

suits because such personnel, “‘unlike their civilian counterparts, must respond to military orders 

in providing [professional] services,’” but their “‘lower pay . . . relative to private . . . practice 

. . . makes it especially difficult for them to afford malpractice insurance.’”  Id. at 150 (quoting S. 

Rep. No. 94-1264, at 5 (1976), as reprinted in 1976 U.S.C.C.A.N. 4443, 4447).  That reasoning 

explains why, in section 1054, Congress extended section 1089’s protection to military lawyers, 

but it provides no basis for providing military lawyers with immunity from liability for torts by 
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individuals with whom the official has no attorney-client relationship, and against which the 

official could not purchase malpractice insurance. 

The few cases citing section 1054 confirm the common-sense understanding that 

Congress intended the provision to immunize military attorneys only from traditional 

malpractice suits.3  See, e.g., United States v. Smith, 499 U.S. 160, 170 n.11 (1991) (“Another 

immunity statute was enacted to shield Defense Department attorneys from claims of legal 

malpractice.” (citing 10 U.S.C. § 1054)); Devlin v. United States, 352 F.3d 525, 536 (2d Cir. 

2003) (similar); Mossow ex rel. Mossow v. United States, 987 F.2d 1365, 1366, 1370–71 (8th 

Cir. 1993) (allowing a suit against the government under section 1054 on the basis of negligent 

legal advice provided by an Air Force staff attorney to clients regarding the availability of a 

medical malpractice claim).  Haynes does not cite any case that supports his far-reaching 

construction of section 1054, because no such case exists.4 

Against this background, it is plain that section 1054 has no bearing on Padilla’s suit 

because Padilla’s claims are not for legal malpractice.  “With rare exceptions, a legal malpractice 

claim against an attorney [fails] unless there is evidence showing the existence of an attorney-
                                                 

3 Cases applying section 1089 likewise confirm its limited focus on malpractice claims by 
patients.  See, e.g., Smith, 499 U.S. at 162 (applying section 1089 to a medical malpractice suit 
against a military doctor brought by his patient). 

4 Hui v. Castaneda, 130 S. Ct. 1845 (2010), does not support Haynes’s claim that section 1054 
absolves military lawyers of individual liability for the torts alleged here for several reasons.  
First, Hui did not interpret section 1054 at all; it concerned 42 U.S.C. § 233, which addresses the 
immunity from individual liability of Public Health Service personnel for damages “resulting 
from the performance of medical, surgical, dental, or related functions.”  Second, Hui involved 
claims by the plaintiff (and his estate) arising from medical services provided by government 
medical personnel to the plaintiff, their patient; its holding is limited to those facts and says 
nothing about the viability of tort claims by third parties who were not the recipients of the 
professional services enumerated in the statute.  At most, Hui would permit military lawyers to 
argue that their clients may not sue them for torts that are congruent with legal malpractice 
claims—as the deliberate indifference claim from Hui is congruent with medical malpractice—
and thereby circumvent the immunity in section 1054.  But Hui provides no basis for taking the 
next step of precluding tort claims by non-clients.  
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client relationship.”  Taylor v. Akin, Gump, Strauss, Hauer & Feld, 859 A.2d 142 (D.C. 2004).  

There is no such relationship here.  Padilla and his mother do not claim that Haynes failed to 

provide them with adequate legal services.  They claim that he stepped outside of his role as a 

government attorney to conspire in the creation and implementation of a patently unlawful policy 

of torture, abuse, and illegal detention of a U.S. citizen on U.S. soil, providing legal cover for 

patently illegal detention and interrogation regimes, encouraging interrogators to “take the gloves 

off,” and instructing Brig officials to deny detainees access to counsel.  See Third Am. Compl. 

¶¶ 36, 38, 46–49, 50a–c, 50e, 50j, 53, 56, 58, 62–69, 72, 76–77, 81, 109–10, 112, 114–16; Pls.’ 

Supplemental Br. 7 (dkt. no. 252). 

For these reasons, the Court should hold that Haynes’s conduct was not “in connection 

with providing legal services,” and therefore that he is not immune under section 1054.5   

II.   Section 1054 does not immunize Haynes’s conduct because it was not within the 
scope of his employment 

 Haynes’s motion also fails because his conduct in furtherance of the torture, abuse, and 

illegal detention of Padilla was not within the scope of his employment and therefore does not 

qualify for immunity under section 1054.  

 In determining whether conduct falls within the scope of employment, courts look to the 

law of the jurisdiction where the employment relationship existed; here, the law of the District of 

Columbia controls, and it refers to the Restatement (Second) of Agency (1957).  See Majano v. 

                                                 
5 A narrow construction of section 1054 is also required by the rule that waivers of sovereign 

immunity “must be construed strictly in favor of the sovereign and not enlarged beyond what the 
language requires.”  United States v. Nordic Vill., Inc., 503 U.S. 30, 34 (1992) (internal quotation 
marks, alterations, and citations omitted).  To the extent that section 1054 could be read as 
waiving sovereign immunity either for claims “in connection with legal services to the plaintiff” 
or “in connection with legal services whether or not provided to the plaintiff,” this Court must 
choose the former construction over the latter, in order not to expand the waiver beyond the 
scope intended by Congress.  
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United States, 469 F.3d 138, 141 (D.C. Cir. 2006).  Under section 231 of the Restatement, 

“serious crimes” generally do not fall within the scope of employment.  Restatement (Second) of 

Agency § 231 (1957); see also Boykin v. Dist. of Columbia, 484 A.2d 560, 563 (D.C. 1984) 

(citing id. § 245).  This is consistent with settled caselaw holding that when an employee’s 

actions are not foreseeable to the employer—as it was not foreseeable that the General Counsel 

of the Department of Defense would throw aside his ethical obligations as a lawyer and conspire 

to torture, abuse, and illegally detain a U.S. citizen—the employee does not act within the scope 

of employment, and it is not fair to hold the employer liable.  See Haddon v. United States, 68 

F.3d 1420, 1424 (D.C. Cir. 1995) (“It is not enough that an employee’s job provides an 

‘opportunity’ to commit an intentional tort”; rather, the tort must be a “direct outgrowth” of the 

employee’s instructions or job assignment.); accord Weinberg v. Johnson, 518 A.2d 985, 990 

(D.C. 1986) (The tort must “not be unexpected in view of the servant’s duties.”).   

 Plaintiffs allege that Haynes conspired in the creation and implementation of a patently 

unlawful policy of torture, abuse, and illegal detention of a U.S. citizen on U.S. soil, including by 

providing legal cover for patently illegal detention and interrogation regimes, encouraging 

interrogators to “take the gloves off,” and instructing Brig officials to deny detainees access to 

counsel.  See Third Am. Compl. ¶¶ 36, 38, 46–49, 50a–c, 50e, 50j, 53, 56, 58, 62–69, 72, 76–77, 

81, 109–10, 112, 114–16; Pls.’ Supplemental Br. 7 (dkt. no. 252).  There can be no doubt that 

this conduct constitutes “serious crime” within the meaning of the Restatement.  See, e.g., 18 

U.S.C. § 2340A; 18 U.S.C. § 2441; Convention Against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, Dec. 10, 1984, 108 Stat. 382, 463–64, 1465 U.N.T.S. 85, 

art. 2; Ashcraft v. Tennessee, 322 U.S. 143, 155 (1944); Gregg v. Georgia, 428 U.S. 153, 169–73 

(1976); Palko v. Connecticut, 302 U.S. 319, 326 (1937), overruled on other grounds by Benton v. 
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Maryland, 395 U.S. 784 (1969).  To hold otherwise would effectively render the Restatement’s 

“serious crimes” exception meaningless: if these do not qualify as serious crimes, it is difficult to 

imagine what sort of conduct would.  Accordingly, Haynes’s actions were outside the scope of 

his employment, and he is not entitled to the protection from personal liability provided by 

section 1054.6 

 Contrary to Haynes’s implication, Rasul v. Myers, 512 F.3d 644, 657–60 (D.C. Cir. 

2008), reinstated on remand after vacatur, 563 F.3d 527, 528–29 (D.C. Cir. 2009), does not 

compel the conclusion that Haynes’s participation in torture and unlawful detention was within 

the scope of his employment.  The claims of mistreatment in Rasul were made by foreign 

“enemy combatants” captured in Afghanistan and abused by military interrogators and guards 

during detention at Guantánamo Bay.  Rasul, 512 F.3d at 650–51, 655–56.  The D.C. Circuit 

held that the abuse of the detainees was within the scope of the defendants’ employment because 

“detention and interrogation of suspected enemy combatants . . . is the type of conduct the 

defendants were employed to engage in” and “a central part of the defendants’ duties as military 

officers charged with winning the war on terror.”  Id. at 658.   

                                                 
6 Hui does not require a different result.  Although it follows from Hui that unconstitutional 

conduct is not outside of the scope of employment as a matter of law, 130 S. Ct. at 1855, Hui 
does not hold that all unconstitutional conduct is necessarily within the scope of employment.  
Plaintiffs here argue that Haynes’s specific conduct in conspiring to torture, abuse, and illegally 
detain Padilla was so egregiously unconstitutional and seriously criminal that it cannot be within 
the scope of employment of the General Counsel of the Department of Defense.  Hui does not 
address that argument. 
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Those circumstances are not present here.7  This case concerns authorization by the 

senior-most military lawyer of the torture of a U.S. citizen on U.S. soil. Cf. Yoo, 633 F. Supp. 2d 

at 1020, 1029–30 (distinguishing between citizens and aliens in the availability of certain forms 

of relief).  That conduct is beyond the scope of employment because Haynes was employed by 

the Department of Defense as a lawyer, not a warrior.  As a lawyer, Haynes had a professional 

and ethical obligation to provide his client with objective advice about the lawfulness of 

proposed treatment of enemy combatants, “not [to] counsel . . . or assist [his] client . . . in 

conduct that the lawyer knows is criminal.”  Model Rules of Prof’l Conduct R. 1.2(d); accord 

Model Code of Prof’l Responsibility DR 7-102(A) (1983) (“In his representation of a client, a 

lawyer shall not: . . . [c]ounsel or assist his client in conduct that the lawyer knows to be illegal 

or fraudulent.”); Model Code of Prof’l Responsibility EC 7-5 (1983) (“A lawyer should never 

encourage or aid his client to commit criminal acts or counsel his client on how to violate the law 

and avoid punishment therefor.”).   

It simply cannot be deemed foreseeable that the General Counsel of the Department of 

Defense would cast aside his duty of candid legal advice in order to facilitate the torture of a U.S. 

citizen on U.S. soil.  Accordingly, the Court should hold that Haynes’s alleged conduct fell 

outside the scope of his employment and that section 1054 does not absolve him of personal 

liability for the torture, abuse, and illegal detention of Padilla. 

                                                 
7 Even if Rasul were not limited by its facts, it is not binding on this court, and Plaintiffs 

respectfully suggest that the D.C. Circuit erred in concluding that crimes as serious as torture 
could ever be within the scope of employment of a military official.  Torture is so fundamentally 
at odds with acceptable American conduct—particularly on U.S. soil far away from any 
battlefield detention facility—that it can never be foreseeable or appropriate as an incident to a 
military employee’s duties, and it dishonors the military to suggest otherwise. 
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CONCLUSION 

 For the foregoing reasons, the Court should deny Haynes’s motion to dismiss. 
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