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T h i s  m a t t e r  came o n  f o r  h e a r i n g  o n  May 2 1 ,  1 9 8 0 ,  o n  / I  

i 

p l a i n t i f f s 1  m o t i o n  f o r  a  p r e l i m i n a r y  i n j u n c t i o n .  B o t h  p a r t i e s  I/ 
p r e s e n t e d  t e s t i m o n y  a n d  f i l e d  b r i e f s .  The c o u r t  h a s  c o n s i d e r e d  I I 
t h e  e v i d e n c e  p r e s e n t e d  a n d  t h e  a r g u m e n t s  o f  c o u n s e l .  p l a i n t i f f s  / i 
h a v e  p r o v e n  t o  t h e  s a t i s f a c t i o n  o f  the c o u r t  t h a t  (1) u n l e s s  

p r e l i m i n a r y  i n j u n c t i v e  r c l i c f  i s  g r n n t c d  t h e y  w i l l  s u f f e r  i.r- I I 
r c p a r ~ i b l c  harm,  a n d  ( 2 )  t h e y  a r c  l i k e l y  t o  p r e v a i l  o n  t h e  meri ts  / I  
o f  t h i s  c a s e .  T h e r e f o r e ,  good  c a u s e  h a v i n g  b e e n  shown,  

I T  I S  HEREBY ORDERED AND DECREED t h a t  a p r e l i m i n a r y  / /  
i n j u n c t i o n  s h o u l d  b e  a n d  i s  h e r e b y  i s s u e d ,  e n j o i n i n g  d e f e n d a n t s  I I 
a n d  a l l  p e r s o n s  a c t i n g  i n  c o n c e r t  with t hem,  f r c m  c o n d u c t i n g  I I 
t h e  N o r t h  ~ r e m o n t  H igh  S c h o o l  g r a d u a t i o n  ce remony ,  now s c h e d u l e d  I I 
f o r  May 2 2 ,  1 9 8 0 ,  i n  t h e  C h u r c h  o f  J e s u s  C h r i s t  o f  L a t t e r  Day I / 
S a i n t s '  S t a k e  C e n t e r ,  A s h t o n ,  I d a h o .  / I  

DATED t h i s  a J + d d s y  c f  May, 1980 .  

RAY Mc~JICHOLS, C h i e f  J u d g e  I I 

ORDER 
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(The Court t h e n  s t a t e d  t h e  

fo l l owing . )  

THE COURT: I'd l i k e  t o  have t i m e  t o  draft a very 

c a r e f u l l y  worded o p i n i o n  i n  t h i s  case, b u t  one I would 

l i k e  t o  s t a t e  how I f e e l  about t h e  m a t t e r  and what my views 

are i n  f r o n t  of t h e  peop le  who are most i n t e r e s t e d  s o  they 

h e a r  i t  f i r s t h a n d .  The re fo re ,  I must do that without  the 

b e n e f i t  of  having an oppor tun i ty  t o  very c a r e f u l l y  l a y  

o u t  the language.  , 

The on ly  i s s u e  b e f o r e  m e  today  i s  whether 

o r  n o t  a  p r e l imina ry  i n j u n c t i o n  should  i s s u e ,  n o t  who 

u l t i m a t e l y  wins t h e  l a w s u i t  o r  l o s e s  i t ,  b u t  whether o r  

n o t  i t  i s  neces sa ry  t o  use t h e  power of  t h e  Court  t o  

t empora r i l y  p r o t e c t  c e r t a i n  r i g h t s  i n  o r d e r  t o  avoid  some 



i r r e p a r a b l e  harm t h a t  can be otherwise s t r a igh tened  out  

while t h e  case  pending. 

Everyone knows t h i n k  now, and c e r t a i n l y  

counsel a r e  very much i n  agreement t h a t  t h e r e  a r e ,  f i r s t ,  

two th ings  t h a t  the Court must look a t .  I must determine 

now from the  ev iden t i a ry  hear ing we have had he re  whether 

p l a i n t i f f s  have shown a p o t e n t i a l  i r r e p a r a b l e  damage t o  

then! an.3 if s o ,  have t h e  plaintiffs demonstrated 

t h e  l i k e l i h o o d  they w i l l  continue t o  p r e v a i l  i n  t h i s  case .  

A s  counsel f o r  t h e  defendants i n d i c a t e d  i n  t h e  

second aspec t  of t h a t ,  t he r e ' s  a second ground t o  i t .  

One has  t o  measure then  whether t h a t  i r r e p a r a b l e  damage 

and t h e  a l l e g a t i o n  of i r r e p a r a b l e  damage t h a t  may be i n c u r r e  

by t h e  people ,  i.e. i n  t h i s  case t h e  d i f f e rence  between 

the s tuden t s  and t h e i r  parents  who are the  p l a i n t i f f s  and 

t h e  balance o f  t h e  people i n  the community, some o f  whom wil 

it  seems t o  m e ,  b e  bar red  from a t t end ing  t h e  ceremony of 

n e c e s s i t y  because of t h e  mechanics of i t .  

Now, I s t a r t  wi th  t h a t .  I w a s  very i n t e r e s t e d  

i n  t h e  evidence and I th ink  each person that came here  gave 

t h e i r  very  best and t r u e s t  ve r s ion  of what they be l i eve  

t o  be t h e  f a c t s .  I d o n ' t  be l i eve  anyone here  gave us any- 

th ing  but  what came r i g h t  f r o m  their conscience and t h e  

b e s t  understanding of the  f a c t s  of t h e  s i t u a t i o n .  

From those f a c t s  i t  c e r t a i n l y  emerges very 



1 c l e a r l y  two th ings  about t h e  f a c i l i t i e s  t h a t  were o r i g i n -  

a l l y  planned. The taxpayers  o f  Fremont County and t h e  

school  d i s t r i c t  t h e r e  have provided a  school .  They put  i n  

an audi tor ium and t h e  purpose of t h a t  audi tor ium c l ea r ly  

was t o  hold  school func t ions  t h e r e .  

Now, w i t h  t h e  passage of t ime i t ' s  q u i t e  

ev iden t  t h a t  a t  l e a s t  f o r  commencement purposes t h e  

facility may be t oo  s m a l l  t o  take  c a r e  o f  everyone that 

may want t o  be t h e r e ,  but i t  i s  l a r g e  enough t o  handle  - 

s t u d e n t s  o f  t h e  graduat ing  c l a s s  and t h e  f a c u l t y  who a r e  

the most important ,  and c e r t a i n l y  t h e  f a m i l i e s  s o  t h a t  

those  family members can mechanically be  t h e r e .  

The a l t e r n a t i v e  t h a t  i s  suggested i s  t o  go t o  

a  brand new and obviously n i c e  f a c i l i t y  t h a t  has been pro- 

v ided  by one of the  churches and which they  a r e  w i l l i n g- -  

t h e  LDS Church--and i f  I say  "Mormon" sometimes I mean 

no th ing  but  t h e  b e s t .  This  i n s t i t u t i o n  i n  our s t a t e  has 

demonstrated f o r  many yea r s  t h e  goodness wi th in  i t  and t h e  

s t r e n g t h  t h a t  i t  has .  

I t ' s  c l e a r  t h a t  they cannot s e a t  a l l  people 

w i t h i n  i t  t h a t  wouid l i k e  t o  a t t e n d  t h e  ceremony a t  t he  

schoo l .  

making 

I have 

as t h e  

I don ' t  t h ink  t h e  board i t s e l f  i s  motivated i n  

t h i s  dec is ion  by an improper purpose; however, 

t h e  s t r o n g e s t  f e e l i n g  t h a t  i n  a  community such 

evidence shows h e r e ,  t h a t  i s  s t rong ly  Mormon and 



s t rongly  members of  t h e  LDS faith and t h a t  t h a t  church 

being a  strong missionary church, t h a t  where their church 

is required by publ ic  officials t o  b e  used f o r  p u b l i c  

a f f a i r s  and while  i t  may be one could  say a student  doesn ' t  

have t o  go,  t h e  f a c t s  of  l i f e  are t h a t  they have a r i g h t  - 
t o  go and i t ' s  a place  they want t o  go t o ,  and i f  t h e  church 
c"-.--c7 w 

can offer t h a t  and if t he  board  can u t i l i z e  t h a t  church 

mat ter ,  I am xuiable t o  say  t h a t  that doesn ' t  have tti: e f f e c t  

of  advancing t h e  i n t e r e s t s  of that church. That's specific- - 
a l l y  c lea res t  where people a r e  required t o  a t t end  publ ic  - 
a f f a i r s ,  and I use t h e  word "required t o  at tend"  again i n  --- 
the  sense t h a t  i t ' s  someplace they want t o  go and they have 
c...-- B 

I bel ieve it has t o  be t rea ted  as  a p o t e n t i a l  advancement 

of a pa r t i cu l a r  r e l i g i o n ,  an advancement agains t  people 

i n  an area where t h e  minority groups, t he  minority church 

groups do not  want t o  for reasons o f  t h e i r  own, which 

they have a r i g h t  co ,  do not want t o  a t t e n d .  

I th ink t h a t  the answer t o  t h a t  brings i n t o  

i t  t h a t  i t  i s  n o t  p o s s i b l e  t o  'avoid entangling the  matter 

with a r e l i g i o u s  entanglement. Obviously, the  very fact 

that we are here  ind ica tes  the  d ivis iveness  i n  t h i s  small 

cornunity where t h e  majori ty of the church i s  t o  be u t i l i z e d  

f o r  t h i s  public  purpose and has  to  be attended then by those 

people whose teachings do n o t  p e r m i t  them t o  a c c e p t  the  



t e ach ings  o f  t h a t  church o r  who ac tua l ly  opposes them, 

and who d o n ' t  want t o  be  p u t  i n  an atmosphere o r  i n t o  t h e  

environment of ano the r  church.  I j u s t  t h i n k  t h a t  t h e  

d i v i s i v e n e s s  h e r e  i s  s e l f  - ev iden t .  

I must s a y  t o  you I ' m  r e l u c t a n t ,  e s p e c i a l l y  

a t  t h i s  l a t e  d a t e ,  t o  discommode p e o p l e ,  b u t  when i t  comes 

t o  discommoding t h o s e  who have t h e  a b s o l u t e  r i g h t  t o  t a k e  

p a r t  i n  t h i s  ceremony, the g r z d u a t i n g b y o u 5 g s t e r s ,  whez I 

measure t h e i r  r i g h t  a g a i n s t  the  o v e r a l l  p u b l i c  r i g h t s  t o  

t a k e  p a r t  i n  something like t h a t ,  i t  seems t o  ne that i t  i s  

an o v e r r i d i n g ,  t o t a l l y  o v e r r i d i n g  r i g h t  o f  t h e  students, 

and t h a t  t h e  r u l i n g  o f  t h e  'board v i o l a t e s  t h e  F i r s t  Amendmen 

and t h e  e s t a b l i s h m e n t  c l a u s e ,  and t h a t  I have t o  admit  t h a t  

1 am r e l u c t a n t  about  i t  t o  r e s t r a i n  t h e  board and t h e  defen- 

d a n t s  from ho ld ing  t h e  North Fremont High School comnence- 

ment on Friday n i g h t  i n  t h e  L a t t e r  Day S a i n t s  Center. 

I i s s u e  t h a t  o r a l  o r d e r  t o  t h o s e  gentlemen and 

l a d i e s  because  t hey  a r e  h e r e  now. It i s  t h e  o rde r  o f  t he  

Court t h a t  t o  h o l d  and proceed w i t h  t h a t  ceremony would be  

a v i o l a t i o n  of  t h e s e  p e o p l e ' s  c o n s t i t u t i o n a l  r i g h t s  and 

1 have o rde red  them not t o  do i t .  I'LL reduce i t  t o  

w r i t i n g  a s  soon a s  I c a n ,  bu t  o r a l l y  you a r e  so  adv i sed .  

I want you t o  know t h a t  I have no p l e a s u r e  i n  

t a k i n g  p a r t  i n  your Nor th  Snake River  con t rove r sy ,  and 

t h i s  k i n d  of  c a s e  always i s  d i f f i c u l t  t o  dec ide ,  and i t ' s  



too bad that  these matters get  ro the point where they 

have to  be brought before the Court, and then someone has 

to say yes o r  no to  a  question tha t  hopefully could be 

b e t t e r  s e t t l ed  by good c i t izens  among themseelves. When i t  

c a n ' t  b e ,  I have c e r t a i n  duties t o  carry out and I do the 

best  of my conscience, and t h a t ' s  what I have done here 

today. 

You can gee a temporary inj'unction ready and I I 
w i l l  sign i t ,  but i n  the  meantime you have the ora l  

injunction.  

I appreciate the candor o f  all witnesses here 

today and I appreciate counsel 's e f fo r t s  t o  get b r i e f s  t o  

the Court i n  a very shor t  t i m e ,  and especial ly  defendants. 

I appreciate also the courtesies and demeanor 

and manner in  which everyone presented t h i s  case, and 

I thank you a l l .  

(Whereupon, t h e  Cour t  

adj ourned. ) 


