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Fact Sheet:Criminal Prosecutions forUnauthorized Border Crossing

Background

lllegal entry (under 8 U.S.C. § 1325) and illegakrery (under 8 U.S.C. § 1326) are the nmsisecuted

federal crimes in the United Statéis FY 2013, almost 100,000 noncitizens were prosecuted for crossing the

border without authorization, an increase of 76.2 percent sincelmmding to the Pew Research Center,

the increase in illegal rentry convictions over the past two decades accounts for 48 percent of the growth in

total federal courtonvictiors’The Department of Justice (DOJ) attrib
Marshals Service] det en utibne’mid nseasedberde? drivibtions baveb or der |
contributed to overcrowding in tiiederalBureau of Prisons system, which is n2@vpercent over capacity.

This massive increass theresultof governmenprogramshat have beeaggressivelpursued irsouthwest

border districts in every state except California since 2005 on a smaller scale, in other districts around the

country Rather than being processed through the civil immigration enforcement syspeahended migrants

in these districtarereferred by the Department of Homeland Security (DHE)@d for federal prosecutionn

factt DHS now refers more cases for federal pconbimezlc Ut i or

In the southwest border distridgtsparticular criminal proceedings for immigrantharged with illegal entry or
re-entrypresent serious due process concerns,gvibip hearings and othghortcuts so severe that the
governmentas called itOHS/DOJborderprosecution cooperatichOp er at i o n Defendardsaaral i ne . ”
typically detained for 1 to 14 days before appearing in &titeyfrequentlyhave nccounsel untitheir

hearingsallowing little time to consult witlanattorney to understand the charges plea offersconsequences

of conviction, angotential avenues fdegalrelief. Because a single attornegn represerdozens of

defendants at a time, he or she might not be able to speak confidentially with each client or might have a conflict
of interest among clienfsDOJ and DHS often appoiBrder Patrol attorneys or other DHS employees to

prosecute these cadds. Streamline proceedingsidgestypically combine the initial appearance, arraignment,

plea, and sentencing into a single hearing, sometimes taking as little as 25 secondmgantief

The average sentence length for individuals convicted of illegatry is17 months'® After they have served
their time,often in privately rurprisonsknown as Criminal Alien Requireme(@AR) prisons(which the
ACLU has found to be subject to inadequatersight"), migrants convicted of illegal entry or-eatry are
almost alwaysleportedthe same outconasif theyhadnewer been referrefbr prosecutiorin the first place

lllegal entry and reentryprosecutions almost exclusively target Latinos, leading directly to the disproportionate
representation of Latinos in the federal prison systefhe DHS Office of Inspector General has found that
Border Patrol is referring asylum seekers for criminal progmtwta Streamline, prosecutions that clearly

violate U.S. obligations under Article 31(1) of the Refugee Convetfition.

Effectiveness

The U.S. Border Patrol refers apprehended migrants to DOJ under the assumption that criminal prosecution will
deter thoséndividuals from attempting to reross the border without authorization in the future. These referrals
constitute onef severaltypesdf e nf or c e gie natv aaicltaibolne t o askartrottker Pat r ol
Consequence Delivery Systataveloped byJ.S. Customs and Border ProtectiddBP)t o “ i mpede and
further il1legal &¢taweverint2gl5, afulbdacgde aftereStrelrolinedvasrlaurictied,

DHS Office of Inspector GenerébundthatBorder Patrof i s not ful |lgasawdi agc8trmae &M
effect on deterring aliens from entering anekngering the country illegally/®
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I ndeed, it is wvirtually i mpossible to measure the 1
the desire to reunite with family éind a job often outweighs any fear of prosecufitfihe Migration Policy

I nstitute has noted that for border crossers with g
high-consequence enforcement strategies [i.e., criminal prosecutiaggjohdeter them from making future

at t e MA Ursversity of Arizona study tracking 1,200 people deported via Streamline found that when it

comes to reentry there is no statistically significant difference between those who went through Streamline and
those who did ndf

Meanwhile,blanketprosecutiondor illegal entry and rentryf ur t h er n o n explicitprodeddtdrials o0 wn
priorities— national security, violent crime, financial fraud, and cases that protect our most vulnerable
communities?

Costs

Althoughborder prosecutiondo not achieve the policy goals of either DHS or DiBdy are gtremely
expensive to taxpayers, whaottheb i | | s t o fund district courts, U.S.
defenders, Criminal Justice Act paatiorneys, court interpreters, and U.S. Marshals Service facilities, as well

as privateCAR prisons.Federal incarcetin costsalonefor illegal entry and rentry prosecutions have been
estimated at $1 billion per ye&r.

Mass prosecutions of border crossers also overwhelm federal court districts alsmghiest brder, draining
resources that could be usegtosue actual threats to public safditegal entry and reentry prosecutions

constituted more than 80 perteri all prosecutions in the District of Arizona, District of New Mexico, Western
District of Texas, and Southern District of Texas in FY 28118.2011, the chief federal district judge in

Arizona had to declare a judicial emergency and temporarily sdspah a “speedy trial” 1t
defendant$?

Opposition

171 i mmigrants’ r i ght sbased; and hminam eghts and cvil rightseorganigations m, f e
have called on the Department of Justice to end prosecutions for illdgahed reentry at the southern

border?® The United Nations Committee on the Elimination of Racial Discrimination has also called for an end

to Operation Streamlifé and he Vatican has called fits suspensioR’ Even federal judges and prosecutors

working along the borddrave criticizecthe allocation of resources to illegal entry aneméry prosecutions.

Recommendations

TheDepartment of Justice should emdsignificantly reduc@rosecutions for illegal entry and-eatry, and the
Departmats of Justice and Homeland Security should return immigration enforcement to civil authoyities
taking the following steps.

The Department of Justice should

9 Direct U.S. Attorneys to dprioritize 8 1325 and 8§ 1326 prosecutions except in specsiescahere
such charges advance one of the Department’s cu
crime, financial fraud, and protection of the most vulnerable members of society.

9 Direct U.S. Attorneys to pursie1325 and § 1326 chargesly against individuals who have
convictions for serious, violent felonies and whose sentences for those felonies were completed within
the previous five years.



9 Direct U.S. Attorneys toxercise discretion not to pursue § 1325 and § 1326 chagadsst asylum
seekers and other vulnerable individuals (for example, survivors of domestic abuse and the elderly), or
against individuals with significant U.S. ties.

9 Direct U.S. Attorneys to exerciskiscretion not to pursue a § 1326 charge wheptiog removal order,
prior entry conviction, or prior rentry conviction was obtained without due process.

1 Withdraw existing presolicitations and solicitations for new private beds or prisons and develop-a long
term plan for phasing out the use of ptesarisons in concert with a reduction in the total federal prison
population.

The Department of Homeland Security should

9 Bringits policies includingC B P Camsequence Delivery Systemn | i ne wi th DOJ’' s ¢
prosecutorial interestsy instructngits personnelo refer for § 132%nd § 1326 prosecutions only those
individuals who have convictions for serious, violent felonies, and whose sentences for those felonies
were completed within the previous five yedd$1S should never refer asylum seekfor criminal
prosecution.

T Exclude from the “criminal alien” enforcement pr
criminal conviction is for illegal entry or rentry.lllegal entry and reentry prosecutions artificially
inflate the number of peopl e that DHS deports as “crimina
people removed by U.S. | mmi gration and Cust oms
enforcement agency, had illegal entry oerery as their most serious criminal conacif’

1 End the practice of appointing Border Patrol attorneys or other DHS employees to act as Special
Assistant U.S. Attorneys, or in any prosecutorial capacity, in § 1325 and § 1326 cases.
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