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STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

FAZLUL SARKAR, 
 
 Plaintiff–Appellant, 
 
vs. 
 
JOHN and/or JANE DOE(S), 
 
 Defendants, 
 
THE PUBPEER FOUNDATION, 
 
 Appellee. 
 / 

 
 
 
COA Case No. 326667 
 
Wayne County Circuit Court 
Case No. 14-013099-CZ (Gibson, J.) 
 
 
 
 
 
 
 
 

FAZLUL SARKAR,    
  
 Plaintiff–Appellee, 
 
vs.       
 
JOHN and/or JANE DOE(S),   
  
 Defendants, 
 
THE PUBPEER FOUNDATION,  
    
 Appellant.  
 / 

 
 
 
COA Case No. 326691 
 
Wayne County Circuit Court 
Case No. 14-013099-CZ (Gibson, J.) 
 

PUBPEER’S MOTION TO SUPPLEMENT THE RECORD 

 Pursuant to MCR 7.216(A)(4), The PubPeer Foundation seeks to supplement the record 

with the Final Report of the Investigation Committee of Wayne State University regarding 263 
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allegations of research misconduct made against Plaintiff Fazlul Sarkar (“Final Report”), 

attached as Exhibit A.1  

On October 20, 2016, PubPeer filed a motion for leave to file a supplemental brief that 

quoted portions of the Final Report as described in a news article. PubPeer noted in its brief that, 

if the full report became public, PubPeer would likely seek the Court’s leave to file the full 

report. On October 28, the Court granted PubPeer’s motion. Since that time, Wayne State 

University has released the Final Report to PubPeer’s counsel pursuant to a Michigan Freedom 

of Information Act (“FOIA”) request, see MCL 15.231 et seq. Accordingly, PubPeer now seeks 

to bring to the Court’s attention the conclusions of the investigation, which were not previously 

available and which go directly to the core of Dr. Sarkar’s defamation claim. 

 It is within this Court’s discretion to allow a party to supplement the record on appeal. 

The “Court of Appeals may, at any time . . . in its discretion, and on the terms it deems just . . . 

permit amendments, corrections, or additions to the transcript or record.” MCR 7.216(A)(4). See, 

e.g., People v Lee, 314 Mich App 266, at *1 n 3 (2016) (considering new evidence on appeal 

because it related to an issue that had been raised in the lower court and the parties did not 

dispute its authenticity); People v Nash, 244 Mich App 93, 100 (2000) (considering new affidavit 

on appeal because it clarified the existing record).  

Here, the Court should allow PubPeer to supplement the record because the Final Report 

is critical to understanding the importance of requiring defamation plaintiffs to proffer some 

evidence of the merit of their claims before stripping speakers of their right to remain 

anonymous. As PubPeer has explained in the principal briefs, none of Dr. Sarkar’s claims 

                                                           
1 PubPeer’s counsel requested only those portions of the Final Report that concern Dr. Sarkar. 

Wayne State University granted the request in full, but did not provide pages 340–413 of the 
Report as they do not involve Dr. Sarkar.   

R
E

C
E

IV
E

D
 by M

C
O

A
 11/16/2016 5:16:22 PM



3 
 

satisfies the standard articulated in Ghanam v Does, 303 Mich App 522 (2014) for unmasking 

anonymous speakers. But should the Court disagree, Wayne State’s findings concerning Dr. 

Sarkar highlight the importance of testing the factual merit of defamation claims before 

permitting unmasking. See Dendrite Int’l, Inc v Doe No 3, 342 NJ Super 134, 142 (NJ App, 

2005).  In addition to the findings highlighted by The Scientist—the University’s 

recommendation that Dr. Sarkar retract 42 publications and its conclusion that “Dr. Sarkar 

engaged in and permitted (and tacitly encouraged) intentional and knowing fabrication, 

falsification, and/or plagiarism of data, and its publication in journals, and its use to support his 

federal grant applications”—the Final Report describes 263 individual allegations of research 

misconduct received by Wayne State University against Dr. Sarkar and concludes that 204 of 

them constituted substantiated misconduct. See Ex. A at 2, 415–22. The Final Report also makes 

clear that, of the articles discussed in the PubPeer comments that Dr. Sarkar challenges as 

defamatory, seven have been retracted, recommended for retraction, or recommended for 

correction.2 

These findings underscore the danger of allowing unmasking on the basis of legally 

sufficient but factually untested claims. None of PubPeer’s commenters have stated any fact 

about Dr. Sarkar that is capable of being defamatory. But even if they had, as Dr. Sarkar alleges 

they have done through innuendo, Wayne State’s findings support the truth of that alleged 

innuendo. Anonymous true speech is protected by the First Amendment even if the same speech, 

                                                           
2 See, e.g., JOURNAL OF CELLULAR PHYSIOLOGY, Retraction (17 June 2016), 

http://onlinelibrary.wiley.com/doi/10.1002/jcp.25417/full (retracting article referenced in Compl. 
¶¶ 43, 37); JOURNAL OF CELLULAR BIOCHEMISTRY, Retraction (15 June 2016) 
http://onlinelibrary.wiley.com/doi/10.1002/jcb.25586/full (retracting article referenced in Compl. 
¶ 52); Final Report at 416–18, 420–21 (recommending retraction of Paper 59, referenced in 
Compl. ¶ 40, Paper 68, referenced in Compl. ¶ 48, and Paper 40, referenced in Compl. ¶ 54c; and 
submission of erratum for Paper 20, referenced in Compl. ¶¶ 42, 46, and Paper 26, referenced in 
Compl. ¶ 54a). 
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when false, would be defamatory. The Final Report also severely undercuts Dr. Sarkar’s 

apparent theory of harm causation. According to the Report, the University’s investigation began 

in 2012, long before any of the challenged comments were published. See Ex. A at 1–2. 

For these reasons, PubPeer requests that the Court grant this motion and accept the 

attached Exhibit as filed. 

       Respectfully submitted, 

       /s/ Daniel S. Korobkin   
November 16, 2016 Daniel S. Korobkin (P72842) 

American Civil Liberties Union Fund  
of Michigan 

2966 Woodward Avenue 
Detroit, MI 48201 
(313) 578-6824 
dkorobkin@aclumich.org 
 
Alex Abdo (admitted pro hac vice) 
American Civil Liberties Union Foundation 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 549-2500 
aabdo@aclu.org 
 
Nicholas J. Jollymore (admitted pro hac 

vice) 
Jollymore Law Office, P.C. 
425 First Street 
San Francisco, CA 94105 
(415) 829-8238 
nicholas@jollymorelaw.com 
 
Attorneys for The PubPeer Foundation 
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EXHIBIT A 
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