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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

ABD AL RAHIM HUSSEIN AL NASHIRI, 
  

Petitioner, 
v. 
 

DONALD TRUMP, et al., 
 

Respondents. 

 
) 
) 
) 
) 
) 
) 
) 
) 
)  
)        
) 
 

CIVIL ACTION 
(HABEAS CORPUS) 
 
No. 08-Civ-1207 (RCL) 
Misc. No. 08-mc-442 (TFH) 
 
before  
Judge Royce C. Lamberth 

 

MOTION FOR A TEMPORARY RESTRAINING ORDER 

COMES NOW, pursuant to Fed. R. Civ. P. 65(b) and LCvR 65.1(a), and Petitioner 

moves this Honorable Court for a Temporary Restraining Order against Respondents until such 

time as this Court can enter a final order on Petitioner’s Motion for a Preliminary Injunction, 

filed this same day. In support of this motion, Petitioner relies upon the attached memorandum of 

law. A proposed order is attached.  

 

Respectfully submitted, 

 

Dated: November 1, 2017 /s/  Michel Paradis   
Michel Paradis (D.C. Bar #499690) 
U.S. Department of Defense 
Military Commission Defense Organization 
1620 Defense Pentagon 
Washington, DC 20301 
 
Counsel for Petitioner 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLUMBIA 

ABD AL RAHIM HUSSEIN AL NASHIRI, 
  

Petitioner, 
v. 
 

DONALD TRUMP, et al., 
 

Respondents. 

 
) 
) 
) 
) 
) 
) 
) 
) 
)  
)        
) 
 

CIVIL ACTION 
(HABEAS CORPUS) 
 
No. 08-Civ-1207 (RCL) 
Misc. No. 08-mc-442 (TFH) 
 
before  
Judge Royce C. Lamberth 

ORDER 

It is hereby ORDERED that Petitioner’s motion for a temporary restraining order, filed 

with this Court on November 1, 2017, is GRANTED. 

ORDERED that Respondents shall immediately take steps sufficient to ensure that all 

proceedings of before any military commissions to which charges have been referred against 

Petitioner but in which no judgment has been rendered are halted until such time as this Court 

issues a final order on Petitioner’s Motion for a Preliminary Injunction, filed with this Court on 

November 1, 2017. 

 
Dated:  

______________________________ 
Judge Royce C. Lamberth 

United States District Judge 
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CERTIFICATE OF SERVICE 

I certify that on November 1, 2017, I caused the foregoing to be served on Respondent’s 

counsel via this Court’s ECF software. 

 

Dated: November 1, 2017 /s/  Michel Paradis   
Michel Paradis (D.C. Bar #499690) 
U.S. Department of Defense 
Military Commission Defense Organization 
1620 Defense Pentagon 
Washington, DC 20301 
 
Counsel for Petitioner 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

ABD AL RAHIM HUSSEIN AL NASHIRI, 
  

Petitioner, 
v. 
 

DONALD TRUMP, et al., 
 

Respondents. 

 
) 
) 
) 
) 
) 
) 
) 
) 
)  
)     
) 
 

CIVIL ACTION 
(HABEAS CORPUS) 
 
No. 08-Civ-1207 (RCL) 
Misc. No. 08-mc-442 (TFH) 
 
before  
Judge Royce C. Lamberth 

MEMORANDUM OF LAW  
IN SUPPORT OF PETITIONER’S MOTION  

FOR A TEMPORARY RESTRAINING ORDER 
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INTRODUCTION 

Petitioner is currently a capital defendant before a military commission convened in 

Guantanamo Bay, Cuba. On October 11, 2017, Petitioner’s longstanding, capitally qualified 

counsel, Mr. Richard Kammen, was lawfully excused from further duties in Petitioner’s case by 

Brig. Gen. John Baker, USMC, Chief Defense Counsel of the Military Commissions Defense 

Organization. Col Vance Spath, the military commission judge detailed to preside over 

Petitioner’s case, subsequently ruled that Mr. Kammen’s absence was improper and on October 

31, 2017, ordered the sole remaining attorney on the case, LT Alaric Piette, USN, to represent 

Petitioner. This was despite the fact that LT Piette is unqualified to serve as the sole counsel in 

a capital cases under the relevant provisions of the Military Commissions Act of 2009, 10 

U.S.C. § 949a(b)(2)(C)(ii), and the implementing regulations promulgated by the Secretary of 

Defense. Rule for Military Commissions 506(b) (2010).  

Commencing Thursday, November 2, 2017, Col Spath intends to begin over two weeks of 

pre-trial hearings in which crucial witnesses are expected to testify and significant pre-trial 

motions will be litigated. Trans. 10049 (Ex. D) (“We will be here Thursday…we will be here 

Thursday with the government’s witness, who flew down here on an airplane.”). Petitioner 

therefore requests that this Court preserve the status quo by temporarily restraining Respondents 

from continuing these proceedings until the merits of his separately filed motion for a preliminary 

injunction is decided — specifically the merits of Petitioner’s right to learned counsel claim. 
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BACKGROUND 

A more complete statement of facts is provided in Petitioner’s Motion for a Preliminary 

Injunction, filed with this motion. Of relevance to Petitioner’s motion for a temporary 

restraining order, Petitioner is a detainee at Guantanamo Bay Naval Station, who has been 

capitally charged before a military commission pursuant to the Military Commissions Act of 

2009, 123 Stat. 2190 §§ 1801-1807 (codified at 10 U.S.C. §§ 948a, et seq.). From 2009 to 

2017, Mr. Richard Kammen served as defense counsel to Petitioner. Mr. Kammen, who is an 

experienced death penalty litigator, was designed as a “learned counsel,” as required by 10 

U.S.C. § 949a(b)(2)(C)(ii), and the implementing regulations promulgated by the Secretary of 

Defense. Rule for Military Commissions (“R.M.C.”) 506(b) (2010). Brig. Gen. John Baker, 

USMC, the Chief Defense Counsel for the Military Commissions Defense Organization, 

detailed two additional civilian attorneys to Petitioner’s case. Four military attorneys have also 

been detailed to Petitioner’s defense team, but at the time of this filing only one of them, LT 

Alaric Piette, USN, JAGC, has formed an attorney-client relationship with Petitioner and 

appeared on his behalf. 

On October 4, 2017, Col Spath issued a docketing order that scheduled approximately 

three weeks of hearings relating to Petitioner’s death penalty litigation. (Ex. B). On October 6, 

2017, Mr. Kammen, as well as the two civilian counsel on Petitioner’s trial team, determined 

that they were unable to continue to represent Petitioner for ethical reasons and applied to 

General Baker to withdraw pursuant to R.M.C. 505(d)(2)(B). General Baker agreed that good 

cause existed to excuse them and accepted their withdrawal requests on October 11, 2017. 

None of the remaining military defense counsel have ever served on a capital case and are 

unqualified to serve as “learned counsel.” On October 16, 2017, the only remaining detailed 
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counsel, LT Piette, filed a motion to abate the proceedings, citing the lack of learned counsel. 

(Ex. A). 

On October 27, 2017, Col Spath issued an order denying LT Piette’s motion for an 

abatement. Specifically, Col Spath ruled that he disagreed with General Baker’s finding of 

good cause to excuse the civilian attorneys and appeared to dispute General Baker’s authority 

to excuse them without his consent. (Ex. C). Col Spath then ordered the excused counsel to 

travel to Guantanamo to appear at a series of hearings scheduled to begin this week.  

On October 31, 2017, Col Spath called the commission to order after being informed 

that the excused counsel, including Mr. Kammen, had not travelled to Guantanamo Bay. 

During the hearing on October 31, 2017, Col Spath issued several orders, including one 

directing LT Piette to proceed with the representation of Petitioner in the absence of learned 

counsel, including the cross-examination of witnesses. The first hearing with LT Piette as the 

sole defense counsel is currently scheduled for Thursday, November 2, 2017, during which 

witness testimony is expected to be litigated. Petitioner has not waived his right to learned 

counsel and does not wish to proceed pro se. 

Pursuant to F.R.C.P. 65(b)(A), LT Alaric Piette has submitted an affidavit (Ex. E) 

concerning two topics: (1) his qualifications, and (2) swearing to the accuracy (to the best of his 

memory) of the transcript (Ex. D). Pursuant to F.R.C.P. 65(b)(B), undersigned counsel affirms 

that he has notified Respondent of this motion by filing it on the Court’s ECF software.  
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ARGUMENT 

Under Fed. R. Civ. Pro. 65(b), a temporary restraining order may be issued if: 

(A) specific facts in an affidavit or a verified complaint clearly show that 
immediate and irreparable injury, loss, or damage will result to the movant 
before the adverse party can be heard in opposition; and 

(B) the movant’s attorney certifies in writing any efforts made to give notice 
and the reasons why it should not be required. 

A temporary restraining order is issued “to preserve the status quo for a limited period of time 

until the Court has the opportunity to pass on the merits of the demand for a preliminary 

injunction.” Human Touch DC, Inc. v. Merriweather, 15-CV-00741, 2015 WL 12564162, at *2 

(D.D.C. May 18, 2015) (quoting Barrow v. Graham, 124 F.Supp.2d 714, 715–16 (D.D.C. 2000)). 

However, “the Court must still consider the traditional four-part test for injunctive relief even at 

the TRO stage.” Bradshaw v. Veneman, 338 F. Supp. 2d 139, 141 (D.D.C. 2004). The 

requirements of the test are: 

[T]he movant demonstrates (1) that he is likely to succeed on the merits, (2) 
that he is likely to suffer irreparable harm in the absence of preliminary relief, 
(3) that the balance of equities tips in his favor, and (4) that an injunction is in 
the public interest. 

Human Touch DC, Inc., 2015 WL 12564162, at *2 (citing Winter v. Natural Res. Def. Council, 

Inc., 555 U.S. 7, 20 (2008)). Here, preliminary relief is appropriate because every relevant factor 

weighs strongly in Petitioner’s favor. 

A. Likelihood of Success on the Merits. 

Petitioner stands accused before a military commission in Guantanamo on capital 

charges. The relevant statutory provision in the Military Commissions Act of 2009, 10 U.S.C. § 

949a(b)(2)(C)(ii), requires that he be represented in those proceedings “by at least one additional 
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counsel who is learned in applicable law relating to capital cases.” The Secretary of Defense, in 

turn, has determined that this right to learned counsel is absolute. R.M.C. 506(b).1  

Col Spath has made clear that he intends to violate Petitioner’s fundamental statutory and 

regulatory counsel rights, beginning with a hearing scheduled to take place on Thursday, 

November 2, 2017, and continuing thereafter, to include the cross-examination of key witnesses 

for the defense and prosecution. See Trans. 10049 (Ex. D) (“We will be here Thursday…we will 

be here Thursday with the government’s witness, who flew down here on an airplane.”). 

Petitioner has therefore demonstrated a strong likelihood of success on the merits based on the 

clear statutory and regulatory requirement that he be represented by qualified counsel. 

B. Irreparable Injury to Petitioner. 

Petitioner will suffer irreparable harm if relief is denied. His capital case will proceed 

without the assistance of qualified counsel as required by law. “Time and again the [Supreme] 

Court has condemned procedures in capital cases that might be completely acceptable in an 

ordinary case.” Caspari v. Bolden, 510 U.S. 383, 393 (1994). Specifically, he faces the imminent 

prospect of being deprived of his right to counsel in proceedings on Thursday, November 2, 

2017. The hearings scheduled over the next two weeks will involve the cross-examination of key 

witnesses and the litigation of motions of potentially dispositive importance.  

For example, Mohammed Al-Darbi is a Guantanamo detainee who is ostensibly the 

prosecution’s star witness. His testimony is scheduled to being taken over the next two weeks in 

a taped deposition that the prosecution intends to present at Petitioner’s trial should Mr. Al-Darbi 

                                                
1 “In any case in which the trial counsel makes a recommendation to the convening authority 
pursuant to R.M.C. 307(d) that a charge be referred to a capital military commission, or in which 
the convening authority refers a charge to a capital military commission, the accused has the 
right to be represented in accordance with section (a) above, and by at least one additional 
counsel who is learned in applicable law relating to capital cases.” 
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released from Guantanamo before Petitioner’s trial is expected to begin in 2020. The cross-

examination of Al-Darbi is likely to be the only cross-examination of the only live witness to 

implicate Petitioner in any crimes. And Petitioner’s counsel can proffer that this witness has 

information that is helpful to Petitioner both respecting his innocence of the charges against him 

as well as mitigating evidence. As reflected in LT Piette’s accompanying affidavit, LT Piette 

himself knows he that he is not competent to cross-examine this witness, which involves the 

analysis of 2,500 pages of classified and unclassified information including over 200 statements 

given by Mr. Al-Darbi to government investigators. (Ex. E). 

Likewise, the motions currently scheduled to be heard over the next two weeks involve 

motions to exclude major “hearsay witnesses.” Litigation concerning one of these motions, 

which itself was filed years ago, involves a named co-conspirator, who is the subject of an 

indictment in the Southern District of New York. For reasons that must be elicited during this 

hearing, the United States has not sought to extradite this hearsay witness from Yemen. 

Preparation for this hearing would take an experienced capital lawyer weeks of preparation. Col 

Spath intends to give LT Piette approximately 48-hours to prepare. where Government witnesses 

will testify and be open to cross-examination. Indeed, the Government’s star cooperating witness 

is scheduled to testify in a taped deposition to be used in lieu of testimony at any future trial.  

Petitioner therefore faces the imminent prospect of being denied, through no fault of his 

own, his right to learned counsel at multiple critical stages of his capital trial. That harm is 

irreparable and warrants the momentary suspension of proceedings that Petitioner has requested 

in order to ensure that it is not imposed unlawfully. See United States v. Decoster, 624 F.2d 196, 

201 (D.C. Cir. 1976). 
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C. No Hardship to Respondents 

Issuance of a temporary restraining order to halt proceedings before the military 

commission until a review of the merits of his preliminary injunction will cause no legally 

cognizable prejudice to Respondents. Witnesses will continue to be as available to Respondents 

now as they will be in the few weeks it will take this Court to decide Petitioner’s preliminary 

injunction motion. No evidence is imminently likely to disappear or degrade in value. Indeed, 

this case has already entered its ninth year of pre-trial proceedings and Petitioner has been in 

U.S. custody, without any meaningful judicial review, for fifteen years. Should Respondents 

prevail on the merits of Petitioner’s preliminary injunction motion, the proceedings will be able 

to resume with minimal disruption. 

D. The Public Interest. 

The public interest will be furthered by the issuance of a temporary restraining order. The 

public has an interest in ensuring that the due process rights of capital defendants are adhered to, 

and specifically that such defendants be represented by qualified counsel. That public interest is 

manifest by the determination of both the Congress and the Secretary of Defense that such 

counsel is necessary in these proceedings. In the Military Commissions Act of 2009, Congress 

chose to codify—in a separate section of the statutory text—the “Sense of Congress on Military 

Commission System.” 10 U.S.C. 47A § 1807. There, Congress declared, “It is the sense of 

Congress that— (1) the fairness and effectiveness of the military commissions system under 

chapter 47A of title 10, United States Code (as amended by section 1802), will depend to a 

significant degree on the adequacy of defense counsel and associated resources for individuals 

accused, particularly in the case of capital cases….” Id. To proceed without learned counsel 

frustrates the public interest as expressed by Congress. 
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CONCLUSION 

For the foregoing reasons, Petitioner asks this Court enter a temporary restraining order 

to preserve the status quo and halt the proceedings that are due to commence on Thursday, 

November 2, 2017, until such time as this Court has the opportunity to decide Petitioner’s 

motion for a preliminary injunction. 

 

  Respectfully submitted, 

Dated: November 1, 2017 /s/ Michel Paradis    
Michel Paradis (D.C. Bar #499690) 
U.S. Department of Defense 
Office of the Chief Defense Counsel 
1620 Defense Pentagon 
Washington, DC 20301 
 
Counsel for Petitioner 
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EXHIBITS 

A. AE389 (October 16, 2017) 

B. AE388 (October 4, 2017) 

C. AE389F (October 27, 2017) 

D. Unofficial Unauthenticated Transcript of Proceedings (October 31, 2017) 

E. Sworn statement of LT Alaric Piette, USN, JAGC 
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CERTIFICATE OF SERVICE 

I certify that on November 1, 2017, I caused the foregoing to be served on Respondent’s 

counsel via this Court’s ECF software. 

 

Dated: November 1, 2017 /s/  Michel Paradis   
Michel Paradis (D.C. Bar #499690) 
U.S. Department of Defense 
Military Commission Defense Organization 
1620 Defense Pentagon 
Washington, DC 20301 
 
Counsel for Petitioner 
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

1

UNITED STATES OF AMERICA

v.

ABD AL-RAHIM HUSSEIN
MUHAMMED ABDU AL-NASHIRI

AE 389

Defense Motion to Abate Proceedings 
Pending the Detailing of Learned Counsel

16 October 2017

1. Timeliness: This motion is filed within the timeframe established by Rule for Military

Commission (“R.M.C.”) 905 and pursuant to Military Commissions Trial Judiciary Rule of Court 

(“RC”) 3.7.c.(1).

2. Relief Requested: The defense respectfully requests that these proceedings be held in

abatement pending learned counsel being detailed and the conditions that led to the withdrawal of 

the previous learned counsel are remedied.

3. Overview: Mr. Al-Nashiri’s prior detailed learned counsel, as well as his two civilian counsel,

have withdrawn from representing him in this matter due to their inability to comply with their 

obligations under the Model Rules of Professional Conduct based on the conduct of the 

government writ large and the Rulings of this Commission.  Mr. Al-Nashiri has the right to be 

represented by at least one counsel learned in applicable law relating to capital cases since the 

government is seeking to have him executed under the color of law, and he has that right at all 

stages of the proceedings.  Until a new learned counsel is detailed—which cannot happen until the 
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underlying conditions that led to the withdrawal of the prior learned counsel are resolved—the 

proceedings must be abated.

4. Burden of Proof and Persuasion: The defense bears the burden of persuasion by a

preponderance of the evidence. R.M.C. 905(c)(2)(A). 

5. Statement of Facts:

The Convening Authority referred charges against Mr. Al-Nashiri to a capital military 

commission on 15 September 2011. Mr. Richard Kammen was detailed to represent Mr. Al-

Nashiri as learned counsel, pursuant to R.M.C. 506(b), and filed his Notice of Appearance and 

Agreement on 23 December 2008. (Attachment B).  On 6 October 2017, Mr. Kammen, as well as 

the two detailed civilian counsel in this case, determined that they were unable, consistent with 

their ethical obligations, to continue to represent Mr. Al-Nashiri in this capital military commission 

and requested to withdraw pursuant to R.M.C. 505(d)(2)(B).  Brigadier General (BGen) John 

Baker, the Chief Defense Counsel, and the only authority competent to excuse defense counsel, 

agreed and accepted their withdrawal requests, and excused Mr. Kammen and the other civilian 

counsel from Mr. Al-Nashiri’s case on 11 October 2017. See AE 339J, AE 339K, and AE 339L.

Four military lawyers have been detailed by the Chief Defense Counsel to represent Mr. 

Al-Nashiri before this capital military commission: Lieutenant (LT) Alaric Piette, JAGC, USN; 

Major (Maj) Timothy McCormick, USMC; Major (Maj) Kenitra Fewell, JAGC, USAF; and Major 

(Maj) Brett Robinson, JAGC, USAF.  Of these lawyers, only two have the appropriate security 

clearances as of this writing (LT Piette and Maj Robinson) and only one has formed an attorney-

client relationship with Mr. Al-Nashiri and entered a Notice of Appearance (LT Piette). None of 
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these remaining defense counsel have tried a capital case and, as such, none are qualified as learned 

counsel pursuant to R.M.C. 506(b). 

Brigadier General Baker has begun the process of finding and detailing new learned 

counsel. (Attachment C). No learned counsel is currently detailed to this case.

A hearing in this case is scheduled for three weeks, beginning 30 October 2017. AE 356G.

Mr. Al-Nashiri will not have a learned counsel by that time.

6. Argument:

R.M.C. 506(b) codifies Mr. Al-Nashiri’s “right to be represented” by at least one lawyer

who is “learned in applicable law relating to capital case” in “any case” in which the “convening 

authority refers a charge to a capital military commission.”  This right terminates only “at such 

time as all charges for which the death penalty is authorized are dismissed or referred as non-

capital offenses.”

At this time, Mr. Al-Nashiri’s case is referred to a capital military commission.  As such, 

he has a right to a learned counsel.  None of the charges for which the death penalty is authorized 

have been withdrawn nor have they been referred as non-capital offenses.  As such, Mr. Al-

Nashiri’s right to be represented by learned counsel has not been terminated.  Thus, his 

representation at the upcoming hearings is required to include a learned counsel.  Because no 

learned counsel is currently detailed, nor will one be detailed by the start date for the next hearing, 

30 October 2017, the hearing must be continued.

Representation encompasses more than having a lawyer stand next to someone in court. 

Adequate representation requires diligent preparation, at the very minimum.  New learned counsel 

will need time to acquaint herself or himself with the facts of the case, the posture of the case, and 
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to meet with and develop an attorney-client relationship (if possible) with Mr. Al-Nashiri.  Only 

then could they be considered to be representing their client.  

Additionally, representation includes the filing of motions, investigation, and trial 

preparation.  Mr. Al-Nashiri, as part of his right to have learned counsel, is required to have learned 

counsel representing him in motions practice.  As such, the current Detailed Defense Counsel, 

cannot file or respond to substantive motions until learned counsel is detailed.

For these reasons, a mere continuance of the October/November hearings is not adequate. 

An abatement of the proceedings until a learned counsel has been detailed and is prepared to 

represent Mr. Al-Nashiri is necessary.   

7. Oral Argument: The defense does not request oral argument on this motion.

8. Witnesses: None.

9. Conference with Opposing Counsel: The government opposes this motion.

10. List of Attachments:

A. Certificate of Service, dated 16 October 2017

B. Richard Kammen’s Notice of Appearance and Agreement, dated 23 December 
2008

C. 11 October 2017 Chief Defense Counsel’s Memorandum to the Convening 
Authority providing notice of the requirement of outside learned counsel for Mr. 
Al-Nashiri, including referenced Enclosures

D. Proposed Draft Order 
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Respectfully submitted,

/s/ Alaric Piette
ALARIC PIETTE
LT, JACG, USN
Detailed Defense Counsel
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ATTACHMENT
A
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CERTIFICATE OF SERVICE

I certify that on the 16th day of October 2017, I filed the forgoing document with the Office

of Military Commissions Trial Judiciary and served a copy on all counsel of record.

/s/ Alaric Piette
ALARIC PIETTE
LT, JAGC, USN
Detailed Defense Counsel
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ATTACHMENT
C
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KAMMEN & MOUDY 
Attorneys at Law 

135 N. PENNSYLVANIA STREET, SUITE 1175 

INDIANAPOLIS, IN 46204 

RICHARD KAMMEN
__________

JOSHUA MOUDY TELEPHONE (317) 236-0400

     FACSIMLE (317) 638-7976 

_______________ 
Grace Atwater

October 6, 2017 

Dear Brigadier General Baker: 

I submit this letter to you pursuant to your supervisory authority over the “proper 
representation of all accused referred to a trial before a military commission appointed 
pursuant to the M.C.A.” R.T.M.C. 9-1(a)(2); R.T.M.C. 9-3(a). I have come to the 
conclusion that I am ethically obligated to withdraw as Learned Counsel for Mr. Abdul 
Rahim al-Nashiri before the military commission in Guantanamo.  

The attached document(s) reflect why good cause for my withdrawal exists. Specifically, 
the Indiana Rules of Professional Conduct, by which I am bound, require me to: 

(a) provide my client with competent representation, Ind. R. Prof. Conduct 1.1;
(b) communicate matters to my client to the extent reasonably necessary to allow him

to make informed decisions regarding the representation, Ind.  R. Prof. Conduct
1.4; and

(c) protect my client’s confidences unless he gives his informed consent to my
disclosure of those confidences, Ind. R. Prof. Conduct 1.6.

Based on facts that I know, both classified and unclassified, extraordinary circumstances 
exist which prevent me from meeting my obligations under these rules.  

This is further confirmed by the attached opinion letter from Ms. Ellen Yaroshefsky, a 
lawyer and a nationally recognized expert in legal ethics. Professor Yasoshefsky’s 
opinion is based solely on a condensed and unclassified summary of some of the relevant 
facts. Of course, you have a greater understanding of the entire universe of facts creating 
my ethical obligation to withdraw. 

Case 1:08-cv-01207-RCL   Document 278-2   Filed 11/01/17   Page 20 of 104



2

Therefore, pursuant to R.M.C. 505(d)(2)(B), I hereby submit my application to withdraw 
for good cause. 

Very Respectfully, 

_/s/Richard Kammen___________
Richard Kammen 
Attorney at Law 

Richard@Kammenlaw.com
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GOVERNMENTAL INTERFERENCE WITH ATTORNEY-CLIENT 
COMMUNICATIONS, INTRUSIONS INTO ATTORNEY-CLIENT 

RELATIONSHIPS, UNDISCLOSED MONITORING, 
AND INFILTRATION OF DEFENSE TEAMS 

Late 2008

In  2008 Nashiri is charged with capital crimes in Guantanamo Bay. The charges 
are dismissed in 2009 and reinstituted in 2011. 

Mid-2011

The Convening Authority attempts to issue a protective order governing the 
exchange of correspondence and other documents between defense counsel and 
their clients. The defense objects, and the protective order is withdrawn.  

2011

Prison authorities prohibit all telephone communication between and their 
attorneys. Defense counsel challenge the telephone ban, and lose.  Defense 
counsel must travel to Guantanamo for every in-person conversation with their 
clients.  

October 2011 

Guards confiscate privileged legal materials from the accuseds’ cells, and JTF-
GTMO’s legal department reads counsels’ correspondence to their clients.3

Defense counsel have no ability to independently investigate the extent of the 
disclosure or whether intelligence agencies were involved. 
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Over time, JTF-GTMO personnel seize privileged mail in defendants’ cells so 
often that defense counsel characterize the seizures as “systematic.”4

November 2011 

Defense counsel send the latest in a long series of requests to the Deputy 
Secretary of Defense for Detainee Affairs to stop reviewing attorney-client 
privileged communications.5 Counsel predict, “The review and censorship of legal 
materials will effectively grind litigation to a halt by barring legally required 
attorney-client communications.” 6

December 2011 

The Commander of Joint Task Force-Guantanamo issues orders requiring 
military officials to review all legal correspondence between defense counsel and 
their clients.7 Counsel who do not agree to comply cannot visit their clients, and
are placed in “the untenable position of either choosing to comply with the ethical 
rules applicable to them in military commissions, or violating those rules in order 
to communicate with their clients.”8
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January 2012 

The Chief Defense Counsel determines that defense counsel in US v. 
Mohammad, et al, cannot adequately safeguard attorney-client privileged 
communications, and issues an ethics instruction prohibiting defense counsel 
from using the Guantanamo legal mail system for privileged communications. 
Defense counsel are unable to exchange confidential written communications 
with their clients for almost two years,9 and face-to-face client meetings become 
substantially less effective.10 A military commissions order in US v. Mohammad, 
et al regarding privileged written communications management is not adopted 
until November 2013.11

Also in January 2012 

JTF-GTMO’s chief staff attorney reportedly discovers the rooms in which defense 
counsel had been meetings clients for years are wired with microphones that look 
like smoke detectors. The chief of the guard force reportedly assures him nobody 
at Guantanamo was turning on the microphones to listen in on privileged 
attorney-client meetings.12 The prison camp commander is reportedly left 
unaware of the discovery,13 as are defense counsel.  

March 2012 

The prison camp commander writes Southern Command that "no microphones 
are installed” in attorney/client meeting rooms “to ensure privacy between the 
attorney and client is maintained."14
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May 2012 

At arraignment, defense attorneys for accused charged in US v. Mohammad, et al
argue describe how they were unable to confidentially communicate with their 
clients during the period in which the Convening Authority decided whether to 
move forward with capital charges.15

January 2013 

An unknown government entity interrupts a military commission hearing by 
remotely silencing the courtroom audio feed. The act is tantamount to censoring 
the proceedings, a function reserved for the judge.16

Defense counsel discover that courtroom microphones can capture confidential 
conversations between attorneys and their clients, even when purposefully muted 
by attorneys. 

February 2013 

The commander of the detention camp acknowledges under oath that he had 
known for more than a year that several attorney-client meeting rooms contained 
cameras and dummy smoke detectors serving as listening devices.17

The Government argues in court there was no effort to conceal the devices, and 
their purpose was clearly labeled.18 The military judge ordered JTF-GTMO to 
immediately dismantle the listening devices. 
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Defense counsel describe the “crippling” impact of the spying revelation on the 
effective assistance of counsel and the right to a fair trial, “grounds alone which 
would justify appellate reversal of any military commissions conviction.”19

Defense counsel have no ability to independently investigate disclosures or 
whether intelligence agencies were involved. 

March 2013  

Defense counsel discover, through a series of IT-related failures, that some 
unknown amount of privileged work product had been disclosed to the 
prosecution, IT personnel not bound by non-disclosure agreements, and other 
unknown entities. The failures demonstrate that irrespective of its privileged 
nature, defense counsel computer data is not segregated or treated differently
than data belonging to other computer system users. Defense counsel have no 
ability to independently investigate these disclosures, whether to mitigate harm, 
evaluate remediation, look for other disclosures, or reliably reassure their clients 
that, going forward, privileged work product will be protected. 

● Defense counsel learn that despite assurances to the contrary, active
monitoring of their internet use is not conducted differently than for other
system users, allowing IT technicians outside MCDO to monitor defense
counsel on-line. The failure is revealed when a defense team member
opens a web page and immediately receives a phone call about sidebar
content from an unknown IT technician.

●
● A huge number of defense computer files unaccountably disappear from

network systems, including materials as highly sensitive as letters between
counsel and their clients  Files from defense counsel are unaccountably
placed in other organizations’ computer folders. Some defense team
members are unable to access their files or edit shared files. The situation
worsens over time.20

● Following broad searches of archived electronic communications on behalf
of the prosecution, IT technicians send the prosecution what may have
been hundreds of thousands of internal defense emails.21 The Chief
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Prosecutor guarantees that “[a]t no time did any prosecutor actually view 
the content of any privileged defense communications”.22

April 2013 

The in light of these IT-related failures, the Chief Defense Counsel determines 
that defense counsel cannot adequately safeguard attorney-client privileged 
communications. The CDC issues an ethics instruction prohibiting defense 
counsel from using Defense Department computer networks, including email, to 
transmit privileged or confidential information. Efforts to mitigate the risk of 
improper disclosure more than triple the amount of time necessary for defense 
counsel to draft and file pleadings.23

April 2013 

The military judge in US v al Nashiri abates proceedings for two months due to 
the Government intrusions into defense e-mails.24

May 2013 

After receiving no response to thirteen (13) letters addressed to the Deputy
Assistant Secretary of Defense for Rule of Law and Detainee Policy, defense 
counsel write directly to the Secretary of Defense to address, inter alia, the 
systematic seizure of attorney-client privileged materials. Counsel ask the 
Secretary of Defense to cease the daily searches of legal bins and “order an 
immediate investigation into the identity of the persons responsible for ordering 
these seizures of attorney-client privileged materials as well as the purpose for 
the seizures.”25
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“This systematic pattern of harassment, degradation, and unauthorized seizures 
of attorney client privileged materials has degraded the trust and respect 
necessary to establish and maintain an effective attorney client relationship. 
These unprecedented violations destroy the prisoner’s confidence in the 
confidentiality and sanctity of defense work product and discourage them from 
leaving their cells to attend meetings with their attorneys since their cells are 
tossed whenever they do so.”26

August 2013

The judge in US v al Nashiri accepts over defense objections, JTF-GTMO
assertions that attorney-client meetings were not monitored over the previous 
two years, and decides there no need to consider whether meetings were 
monitored in the years prior.27 As for future monitoring: 

“In the absence of evidence of past monitoring, issuing an order prohibiting 
future monitoring would constitute judicial overreach and issuance of an advisory 
opinion. The JTF Commander and his subordinates have a preexisting legal duty 
not to monitor attorney-client communications, and issuing an order requiring 
them to execute their duties would be superfluous.”28

November 2013 

After two years of litigation, the judge in US v. Mohammad, et al issue an order 
regarding privileged written communications management.29
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Late 2013

The FBI successfully recruits an informant on Mr. bin al Shibh’s legal team. 

April 2014 

The FBI tries to recruit a second informant. Defense counsel discover the first 
informant. Court proceedings abate pending an investigation. The judge appoints 
a special counsel to investigate the matter.  

February 2015

During  Pre-trial hearings for US v. Mohammad, et al, resume.30 Mr. bin al Shibh 
immediately identifies a defense team interpreter in the military commission 
courtroom who had previously worked at a CIA black site where Mr. bin al Shibh 
was tortured.31

August 2015

OSCE representatives who are conducting a comprehensive human rights 
assessment of the situation of detainees at Guantánamo receive assurances from 
the US that: 

● “[T]here are currently no listening devices in rooms used for attorney-
client meetings [and] that private conversations between counsel and their
client in the courtroom remain private and are not recorded, transmitted
or shared with anyone outside the privileged attorney-client
relationship.”32

● “[T]he prosecution is not involved in reviewing any detainee’s legal mail,
does not communicate with JTFGTMO personnel concerning the review of
materials, and is not privy to the information contained in the legal
mail.”33
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June 2017
The government acknowledges having “unintentionally” eavesdropped on 
attorney-client communications at Guantanamo.34
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'HYHORS�V\PSRVLD�DQG�HWKLFV�SURJUDPV�
'LUHFWV�WKH�)UHHGPDQ�)HOORZVKLS�3URJUDP��

Benjamin N. Cardozo School of Law ���������
([HFXWLYH�'LUHFWRU��-DFRE�%XUQV�(WKLFV�&HQWHU�LQ�WKH�3UDFWLFH�RI�/DZ���
&OLQLFDO�3URIHVVRU�RI�/DZ��
7DXJKW�D�UDQJH�RI�FRXUVHV�LQ�/HJDO�DQG�-XGLFLDO�(WKLFV��(YLGHQFH��DQG�:URQJIXO�&RQYLFWLRQV�
<RXWK�-XVWLFH�&OLQLF���
'HYHORSHG�V\PSRVLD�DQG�HWKLFV�SURJUDPV����
'LUHFWHG�DQG�WDXJKW�&DUGR]R¶V�,QWHQVLYH�7ULDO�$GYRFDF\�3URJUDP��

Columbia Law School 6SULQJ�����
$GMXQFW�3URIHVVRU�RI�/DZ� 6SULQJ������
&RXUVH��3URIHVVLRQDO�5HVSRQVLELOLW\�

Fordham School of Law )DOO�����
$GMXQFW�3URIHVVRU�RI�/DZ�� )DOO������
&RXUVH��(WKLFV�LQ�&ULPLQDO�$GYRFDF\�

PROFESSIONAL SERVICE

1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ�&RPPLWWHH�RQ�������� ������3UHVHQW�
6WDQGDUGV�RI�$WWRUQH\�&RQGXFW��&26$&��

1HZ�<RUN�&RXQW\�/DZ\HUV�$VVRFLDWLRQ��� �����3UHVHQW�
3URIHVVLRQDO�(WKLFV�&RPPLWWHH�

1HZ�<RUN�&LYLO�/LEHUWLHV�8QLRQ� �����3UHVHQW�

(;+,%,7�%�
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%RDUG�0HPEHU� �
1DWLRQDO�$VVRFLDWLRQ�RI�&ULPLQDO�'HIHQVH�/DZ\HUV������ �����3UHVHQW�
&R�FKDLU��(WKLFV�$GYLVRU\�&RPPLWWHH� �

$PHULFDQ�%DU�$VVRFLDWLRQ�� �����������
&ULPLQDO�-XVWLFH�6HFWLRQ�
&R�FKDLU�RI�(WKLFV��*LGHRQ�DQG�3URIHVVLRQDOLVP�&RPPLWWHH�

1HZ�<RUN�6WDWH�-RLQW�&RPPLVVLRQ�RQ�3XEOLF�(WKLFV��-&23(�� ����������
&RPPLVVLRQHU�

$VVRFLDWLRQ�RI�WKH�%DU�RI�WKH�&LW\�RI�1HZ�<RUN� ����������
&ULPLQDO�&RXUWV�&RPPLWWHH�

1HZ�<RUN�&RXQW\�/DZ\HUV�$VVRFLDWLRQ� �����������
-XVWLFH�&HQWHU�$GYLVRU\�%RDUG�

$VVRFLDWLRQ�RI�WKH�%DU�RI�WKH�&LW\�RI�1HZ�<RUN� ����������
&RPPLWWHH�RQ�3URIHVVLRQDO�5HVSRQVLELOLW\�� �����������

1DWLRQDO�&RQIHUHQFH�RI�%DU�([DPLQHUV� �����
035(�'UDIWLQJ�&RPPLWWHH�

&HQWHU�IRU�&RQVWLWXWLRQDO�5LJKWV� ����������
([HFXWLYH�&RPPLWWHH���������
%RDUG�0HPEHU� �

/HJDO�6HUYLFHV�IRU�1HZ�<RUN�&LW\�� �����������
/61<�3ODQQLQJ�3URFHVV�$GYLVRU\�&RPPLWWHH�

PUBLICATIONS

0LQLVWHUV�RI�-XVWLFH�DQG�0DVV�,QFDUFHUDWLRQ���ZLWK�/LVVD�*ULIILQ���*HRUJHWRZQ�-��/HJDO�(WKLFV������������

3URVHFXWRULDO�$FFRXQWDELOLW\�������ZLWK�%UXFH�$��*UHHQ�������1275(�'$0(�/��5(9�������������

�1HZ�0RGHOV�IRU�3URVHFXWRULDO�$FFRXQWDELOLW\�������&$5'2=2�/��5(9��GH�QRYR�������������

&KDQJLQJ�WKH�6FKRRO�WR�3ULVRQ�3LSHOLQH��,QWHJUDWLQJ�7UDXPD�,QIRUPHG�&DUH�
LQ�WKH�1HZ�<RUN�&LW\�6FKRRO�6\VWHP��LQ�&ROOHFWHG�(VVD\V�,PSDFW��7KUHDW�RI�(FRQRPLF�
,QHTXDOLW\����1�<�/DZ�6FKRRO�,PSDFW�&HQWHU�IRU�3XEOLF�6HUYLFH�/DZ�-�������������
�ZLWK�$QQD�6KZHGHO��

(WKLFDO�,VVXHV�LQ�&ODVV�$FWLRQ�5HSUHVHQWDWLRQ��,QVWLWXWH�IRU�/DZ�DQG�(FRQRPLF�3ROLF\�&RQIHUHQFH�
0DWHULDOV��������

:DLWLQJ�IRU�WKH�(OHYDWRU��7DONLQJ�$ERXW�5DFH�����*HRUJHWRZQ�-��/HJDO�(WKLFV�������������
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'HIHQVH�/DZ\HULQJ�DQG�:URQJIXO�&RQYLFWLRQV��ZLWK�/DXUD�6FKDHIHU���$OOLVRQ�'��5HGOLFK��-DPHV�5��
$FNHU��5REHUW�-��1RUULV�	�&DWKHULQH�/��%RQYHQWUH��HGV����([DPLQLQJ�:URQJIXO�&RQYLFWLRQV��6WHSSLQJ�
%DFN��0RYLQJ�)RUZDUG��'XUKDP��1&��&DUROLQD�$FDGHPLF�3UHVV��������

(WKLFV�LQ�&ULPLQDO�$GYRFDF\��7KH�6WDWH�RI�&ULPLQDO�-XVWLFH�������$PHULFDQ�%DU�$VVRFLDWLRQ���FRDXWKRUHG�
ZLWK�3HWHU�$��-R\���

��WK�$QQLYHUVDU\�RI�%UDG\��&RJQLWLYH�%LDV�DQG�%H\RQG��7KH�&KDPSLRQ��-XQH������

1HZ�2UOHDQV�3URVHFXWRULDO�'LVFORVXUH�LQ�3UDFWLFH�$IWHU�&RQQLFN�Y��7KRPSVRQ�����*HRUJHWRZQ�-��/HJDO�
(WKLFV������������

(WKLFV�LQ�&ULPLQDO�$GYRFDF\��7KH�6WDWH�RI�&ULPLQDO�-XVWLFH�������$PHULFDQ�%DU�$VVRFLDWLRQ���FRDXWKRUHG�
ZLWK�3HWHU�$��-R\���

3URVHFXWLRQ�(WKLFV�LQ�&RQWH[W��ZLWK�%UXFH�$��*UHHQ���LQ�/DZ\HUV�LQ�3UDFWLFH��/HVOLH�&��/HYLQ�DQG�/\QQ�
0DWKHU��HGV����8QLYHUVLW\�RI�&KLFDJR�3UHVV��������

3URVHFXWRULDO�'LVFORVXUH�2EOLJDWLRQV�����+DVWLQJV�/�-��������������

(WKLFV�LQ�&ULPLQDO�$GYRFDF\��7KH�6WDWH�RI�&ULPLQDO�-XVWLFH�������$PHULFDQ�%DU�$VVRFLDWLRQ���FRDXWKRUHG�
ZLWK�3HWHU�$��-R\���

)RUHZRUG��1HZ�3HUVSHFWLYHV�RQ�%UDG\�DQG�2WKHU�'LVFORVXUH�2EOLJDWLRQV��:KDW�5HDOO\�:RUNV�����
&DUGR]R�/��5HY��������������

(QKDQFLQJ�WKH�-XVWLFH�0LVVLRQ�LQ�WKH�([HUFLVH�RI�3URVHFXWRULDO�'LVFUHWLRQ�����7HPSOH�3RO��DQG�&LY��5WV��
/�5HY�������������

0\�&OLHQW��WKH�&RRSHUDWRU�/LHG��1RZ�:KDW"�&RPPHQWDU\�6\PSRVLXP��&ULPLQDO�/DZ�'HIHQVH��(WKLFV��
DQG�WKH�&OLHQW�:KR�3ODQV�WR�/LH����2KLR�6W��-��&ULP��/DZ�������������

(WKLFV�LQ�&ULPLQDO�$GYRFDF\��7KH�6WDWH�RI�&ULPLQDO�-XVWLFH�������$PHULFDQ�%DU�$VVRFLDWLRQ���FRDXWKRUHG�
ZLWK�3HWHU�$��-R\���

3URVHFXWRULDO�'LVFUHWLRQ�DQG�3RVW�&RQYLFWLRQ�(YLGHQFH�RI�,QQRFHQFH�����2KLR�6WDWH�-��&ULP��/������
��������FRDXWKRUHG�ZLWK�%UXFH�$��*UHHQ��

(WKLFV�DQG�3OHD�%DUJDLQLQJ��$PHULFDQ�%DU�$VVRFLDWLRQ�&ULPLQDO�-XVWLFH�6\PSRVLXP��)DOO�������

(WKLFV�LQ�&ULPLQDO�$GYRFDF\��7KH�6WDWH�RI�&ULPLQDO�-XVWLFH�������$PHULFDQ�%DU�$VVRFLDWLRQ���FRDXWKRUHG�
ZLWK�%UXFH�$��*UHHQ��

=HDORXV�/DZ\HULQJ�6XFFHHGV�$JDLQVW�$OO�2GGV��0DMRU�0RUL�DQG�WKH�/HJDO�7HDP�IRU�'DYLG�+LFNV�DW�
*XDQWDQDPR�%D\��6\PSRVLXP�,VVXH�����5RJHU�:LOOLDPV�/��5HY�������������

0LOLWDU\�/DZ\HULQJ�DW�WKH�(GJH�RI�WKH�5XOH�RI�/DZ�DW�*XDQWDQDPR��6KRXOG�/DZ\HUV�
%H�3HUPLWWHG�WR�9LRODWH�WKH�/DZ�����+RIVWUD�/��5HY�������������
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6WDWH�RI�:DVKLQJWRQ�Y��6KHUULH�/\QQ�$OOHU\��9LFWRU\�'HVSLWH�&RQYLFWLRQ�LQ�0LFKDHO�(��7LJDU�DQG�$QJHOD�-��
'DYLV��HGV����7ULDO�6WRULHV������������

6HFUHW�(YLGHQFH�LV�6ORZO\�(URGLQJ�WKH�$GYHUVDU\�6\VWHP�����+RIVWUD�/��5HY��������������

&ODVVLILHG�,QIRUPDWLRQ�DQG�WKH�&RXUWV��6HFUHW�(YLGHQFH�DQG�WKH�&RXUWV�LQ�WKH�$JH�RI�1DWLRQDO�6HFXULW\����
&DUGR]R�3XEOLF�/DZ��3ROLF\�DQG�(WKLFV�-RXUQDO����������

&RQIHUHQFH�2YHUYLHZ�DQG�6XPPDU\��7KH�1HZ�<RUN�&LW\�+RXVLQJ�&RXUW�LQ�WKH���VW�&HQWXU\��
��&DUGR]R�-�3XE��3ROLF\��/DZ�DQG�(WKLFV�-RXUQDO�������������ZLWK�0DULO\Q�)ORRG��

:URQJIXO�&RQYLFWLRQV��,W�,V�7LPH�WR�7DNH�3URVHFXWLRQ�'LVFLSOLQH�6HULRXVO\��6\PSRVLXP����8�'�&��/DZ�
5HYLHZ������������

,QWURGXFWLRQ�WR�WKH�&RRSHUDWLQJ�:LWQHVV�&RQXQGUXP�����&DUGR]R�/DZ�5HYLHZ������������

6HVVLRQ�)RXU��6SHFLDO�,VVXHV�LQ�$VVLVWHG�6HWWOHPHQW��$�6\PSRVLXP��(WKLFDO�,VVXHV�LQ�6HWWOHPHQW�
1HJRWLDWLRQV�����0HUFHU�/DZ�5HYLHZ������������

8QHWKLFDO�&ODXVHV�LQ�6HWWOHPHQW�$JUHHPHQWV��1HZ�<RUN�(PSOR\PHQW�/DZ�DQG�3UDFWLFH�9RO����1R����
�������

/LWLJDWLRQ�(WKLFV��&RXUVH�0DWHULDOV�IRU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ��0DWHULDOV�RQ�&OLHQW�DQG�:LWQHVV�
3HUMXU\��$%$�6HFWLRQ�RI�/LWLJDWLRQ���������

&RRSHUDWLRQ�ZLWK�)HGHUDO�3URVHFXWRUV��([SHULHQFHV�RI�7UXWK�7HOOLQJ�DQG�(PEHOOLVKPHQW�����)RUGKDP�
/DZ�5HYLHZ������������

$GYHUWLVLQJ��7DUJHWHG�0DLOLQJV�IRU�3HUVRQDO�,QMXU\�DQG�&ULPLQDO�&OLHQWV��1HZ�<RUN�3URIHVVLRQDO�
5HVSRQVLELOLW\�5HSRUWHU��-XQH�������

+RZ�)XWXUH�/DZ\HUV�/HDUQ��)HGHUDO�%DU�&RXQFLO�1HZV��������

%DODQFLQJ�9LFWLP
V�5LJKWV�DQG�9LJRURXV�$GYRFDF\�IRU�WKH�'HIHQGDQW��1�<�8��$QQXDO�6XUYH\�RI�$PHULFDQ�
/DZ�������������

7KH�7XFVRQ�7ULDO�DQG�,WV�/HJDO�&RQVHTXHQFHV�RI�$V\OXP�6HHNHUV����3URFHHGLQJV�RI�WKH�1DWLRQDO�/HJDO�
&RQIHUHQFH�RQ�,PPLJUDWLRQ�DQG�5HIXJHHV��������

PRESENTATIONS IN PROFESSIONAL & ACADEMIC PROGRAMS (since 2003)

2QH�WKH�5RFNV���+RW�7RSLF�(WKLFDO�,VVXHV��:KLWH�&ROODU�6HPLQDU��1DWLRQDO�$VVRFLDWLRQ�RI�&ULPLQDO�
'HIHQVH�/DZ\HUV��������

7RS�7HQ�(WKLFDO�5XOHV�IRU�:KLWH�&ROODU�/DZ\HUV��:KLWH�&ROODU�:HVW�&RDVW�&RQIHUHQFH��1DWLRQDO�
$VVRFLDWLRQ�RI�&ULPLQDO�'HIHQVH�/DZ\HUV��������
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:KDW�&RQVWLWXWHV�$�&HUW��:RUWK\�3HWLWLRQ�WR�WKH�6XSUHPH�&RXUW��6HFRQG�&LUFXLW�&RXUW��8QLWHG�6WDWHV�
&RXUWKRXVH��������

(WKLFDO�,VVXHV�LQ�WKH�3UDFWLFH�RI�&ULPLQDO�/DZ��1HZ�<RUN��&LW\�%DU��������

&XUUHQW�(WKLFV�,VVXHV�LQ�&RPPHUFLDO�/LWLJDWLRQ��&RPPHUFLDO�DQG�)HGHUDO�/LWLJDWLRQ�6HFWLRQ��1<�6WDWH�
%DU�$VVRFLDWLRQ���������

(WKLFDO�,VVXHV�LQ�0HQWDO�+\JLHQH�/HJDO�6HUYLFH��6HFRQG�'HSDUWPHQW�&RQWLQXLQJ�/HJDO�(GXFDWLRQ�
3URJUDP��������

(WKLFV�LQ�$QWLWUXVW�/LWLJDWLRQ�����WK�$%$�$QQXDO�$QWLWUXVW�/DZ�6SULQJ�0HHWLQJ��������

(WKLFV�DQG�3URIHVVLRQDOLVP��%HVW�3UDFWLFHV�IRU�$WWRUQH\V��������1HZ�<RUN�&LW\�%DU��������

(WKLFDO�,VVXHV�LQ�WKH�3UDFWLFH�RI�/DZ��7KH�3UHVLGHQWLDO�,QDXJXUDWLRQ�DQG�WKH�8QIROGLQJ�(UD��&LW\�
8QLYHUVLW\�RI�1HZ�<RUN�/DZ�6FKRRO��������

1HZ�$%$�0RGHO�5XOH�RI�3URIHVVLRQDO�&RQGXFW�DJDLQVW�+DUDVVPHQW�DQG�'LVFULPLQDWLRQ���8QGHUVWDQGLQJ�
WKH�5XOH�LQ�'HWDLO��3UDFWLFLQJ�/DZ�,QVWLWXWH���������

&XUUHQW�(WKLFDO�,VVXHV�LQ�,PPLJUDWLRQ��$QQXDO����������

:KDW¶V�LQ�D�1DPH"�2U�D�1XPEHU"��$WWRUQH\�$GYHUWLVLQJ�DQG�5DWLQJV��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ�
��������

0HGLFDO�0DULMXDQD�LQ�1HZ�<RUN��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ���������

��WK�$QQXDO�0HWURSROLWDQ�1HZ�<RUN�7UDLQHU��1HZ�<RUN�8QLYHUVLW\�/DZ�6FKRRO��������

(WKLFDO�,VVXHV�LQ�&ULPLQDO�3UDFWLFH��7KH�/HJDO�$LG�6RFLHW\���������

7ZHQW\�)LYH�<HDUV�RI�:URQJIXO�&RQYLFWLRQV�&RQIHUHQFH��1RUWKHDVWHUQ�6FKRRO�RI�/DZ��������

(WKLFV�LQ�-XYHQLOH�'HIHQVH��1DWLRQDO�-XYHQLOH�'HIHQGHU�&HQWHU��*HRUJHWRZQ�/DZ�6FKRRO��������

1DYLJDWLQJ�WKH�&RPSOH[�(WKLFDO�,VVXHV��&DQQDELV�%XVLQHVV��/DZ�DQG�(WKLFV��������

(WKLFDO�,VVXHV�LQ�&ODVV�$FWLRQV��,QVWLWXWH�IRU�/DZ�DQG�(FRQRPLF�3ROLF\��������

/HJDO�DQG�(WKLFDO�2EOLJDWLRQV�LQ�'LVFRYHU\��3XEOLF�'HIHQGHU�RI�WKH�1LQWK�-XGLFLDO�&LUFXLW��������

(WKLFDO�2EOLJDWLRQV�RI�-XGJHV�DQG�3URVHFXWRUV��$%$�7HQWK�$QQXDO��6XPPLW�RQ�,QGLJHQW�'HIHQVH�
,PSURYHPHQW��7KXUJRRG�0DUVKDOO�6FKRRO�RI�/DZ��������

(WKLFDO�,VVXHV�LQ�,QGLJHQW�,PPLJUDWLRQ�&DVHV��%URRNO\Q�'HIHQGHU�6HUYLFHV��������

(WKLFV�LQ�)RUHQVLF�6FLHQFH��9LUWXDO�/XQFK�6HULHV��$PHULFDQ�$VVRFLDWLRQ�RI�$PHULFDQ�/DZ�6FKRROV���������
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(WKLFV�6HPLQDU��:KLWH�&ROODU�&ULPH�6HPLQDU��1DWLRQDO�$VVRFLDWLRQ�RI�&ULPLQDO�'HIHQVH�/DZ\HUV���������

(WKLFDO�,VVXHV�LQ�)RUHQVLF�6FLHQFH��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ�&ULPLQDO�-XVWLFH�6HFWLRQ�)DOO�
0HHWLQJ���������

3URWHFWLQJ�WKH�6L[WK�$PHQGPHQW����<HDUV�/DWHU��&XUUHQW�,VVXHV�LQ�(WKLFV�DQG�7HFKQRORJ\��6HFRQG�&LUFXLW�
-XGLFLDO�&RXQFLO��������

(WKLFDO�2EOLJDWLRQV�LQ�'HDOLQJ�ZLWK�&KLOG�9LFWLPV��5ROH�DQG�5HVSRQVLELOLWLHV�RI�6\VWHP�$FWRUV��$PHULFDQ�
%DU�$VVRFLDWLRQ�&ULPLQDO�-XVWLFH�6HFWLRQ��������

(WKLFDO�,VVXHV�IRU�WKH�'HIHQVH�5HODWLQJ�WR�)RUHQVLF�6FLHQFH����WK�$QQXDO�3XEOLF�'HIHQGHU�5HWUHDW��������

5DFH�DQG�$FFHVV�WR�WKH�-XVWLFH�6\VWHP��*HRUJHWRZQ�8QLYHUVLW\�/DZ�&HQWHU��������

(WKLFDO�&KRLFHV�LQ�'HDOLQJ�ZLWK�&ULPH�9LFWLPV��:KDW�LV�WKH�3URVHFXWRU��'HIHQGHU�DQG�-XGJH�7R�'R"�
$PHULFDQ�%DU�$VVRFLDWLRQ�&ULPLQDO�-XVWLFH�6HFWLRQ��������

(WKLFDO�&KRLFHV�5HJDUGLQJ�'LVFRYHU\�DQG�)RUHQVLF�6FLHQFH��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ�&ULPLQDO�
-XVWLFH�6HFWLRQ�)DOO�0HHWLQJ���������

3URVHFXWRULDO�'LVFORVXUH�2EOLJDWLRQV��)LIWK�&LUFXLW�-XGLFLDO�&RQIHUHQFH���������

(WKLFV�LQ�3OHD�%DUJDLQLQJ�DQG�'LVFRYHU\��&KLHI�-XVWLFH¶V�,QGLJHQW�'HIHQVH�6XPPLW��9LUJLQLD�6WDWH�%DU��������

%DVLFV�RI�&ULPLQDO�/DZ�IRU�WKH�&ULPLQDO�DQG�&LYLO�/DZ\HU��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ���������

&ULPLQDO�/DZ�DQG�(WKLFV��7KH�3UHVHQW�6WDWH�RI�%UDG\��$�9LHZ�IURP�%RWK�6LGHV��1HZ�<RUN�&RXQW\�
/DZ\HUV�$VVRFLDWLRQ���������

��WK�$QQLYHUVDU\�RI�*LGHRQ�Y��:DLQZULJKW��$PHULFDQ�&RQVWLWXWLRQ�6RFLHW\��&DUGR]R�/DZ�6FKRRO��������

*LGHRQ�LQ�WKH���VW�&HQWXU\��$PHULFDQ�%DU�$VVRFLDWLRQ�&ULPLQDO�-XVWLFH�6HFWLRQ�5RXQGWDEOH���������

:RUNVKRS�3UHVHQWDWLRQ��7KH�1DWLRQDO�,QVWLWXWH�IRU�7HDFKLQJ�(WKLFV�DQG�3URIHVVLRQDOLVP���������

(WKLFV�DQG�2SHQ�6RXUFH�6RIWZDUH��3UDFWLFLQJ�/DZ�,QVWLWXWH����������
&KDOOHQJLQJ�(WKLFDO�'LOHPPDV��&DQGRU��&OLHQW�&RPSHWHQF\�DQG�WKH�8VH�RI�6RFLDO�1HWZRUNLQJ��1HZ�
<RUN�&RXQW\�/DZ\HUV�&ULPLQDO�7ULDO�$GYRFDF\�,QVWLWXWH����������

/HJDO�DQG�(WKLFDO�,PSOLFDWLRQV�IRU�'HIHQVH�&RXQVHO��3URVHFXWRUV�DQG�WKH�&RXUW�LQ�&XWWLQJ�(GJH�)RUHQVLF�
6FLHQFH�,VVXHV��'LVFRYHU\�DQG�'LVFORVXUH�2EOLJDWLRQV��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ����������

$WWRUQH\�$GYHUWLVLQJ��6RFLDO�0HGLD�DQG�(WKLFV��1DWLRQDO�$GYHUWLVLQJ�'LYLVLRQ�$QQXDO�&RQIHUHQFH����������

(WKLFV�IRU�&RUSRUDWH�&RXQVHO��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ�&RUSRUDWH�&RXQVHO�6HFWLRQ����������

(WKLFDO�&RQVLGHUDWLRQV�IRU�8VLQJ�7HFKQRORJ\�LQ�<RXU�3UDFWLFH�$PHULFDQ�%DU�$VVRFLDWLRQ�6HFWLRQ�RQ�
/LWLJDWLRQ����WK�$QQXDO�:RPHQ�LQ�3URGXFW�/LDELOLW\�&RQIHUHQFH����������
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3URVHFXWRULDO�(WKLFV��6L[WK�$QQXDO�'HIHQGLQJ�WKH�:KLWH�&ROODU�&DVH��������

(WKLFDO�,VVXHV�LQ�3ULVRQ�$FWLRQV��3ULVRQ�/DZ�������3UDFWLFLQJ�/DZ�,QVWLWXWH��������

'LIILFXOW�(WKLFDO�&KRLFHV��2IILFH�RI�/HJDO�&RXQVHO��6HFRQG�&LUFXLW�&RXUW�RI�$SSHDOV��������

3URVHFXWRUV�DQG�7KHLU�'LVFORVXUH�'XWLHV��$PHULFDQ�%DU�$VVRFLDWLRQ�3URIHVVLRQDO�5HVSRQVLELOLW\�$QQXDO�
&RQIHUHQFH��������

/LWLJDWLQJ�8QGHU�WKH�1HZ�(WKLFV�5XOHV��$�&ORVH�/RRN�DW�5XOH�����DQG�*HQGHU�%LDV�LQ�WKH�&RXUWKRXVH��
1HZ�<RUN�:RPHQ¶V�%DU�$VVRFLDWLRQ��������

8SGDWH�RQ�/HJDO�(WKLFV�LQ�,QYHVWLJDWLRQ��1DWLRQDO�(PSOR\PHQW�/DZ\HUV�$VVRFLDWLRQ�6SULQJ�&RQIHUHQFH��������

(WKLFDO�,VVXHV�ZLWK�%ORJJLQJ��)ULHQGLQJ�DQG�7ZHHWLQJ��$VVRFLDWLRQ�RI�WKH�%DU�RI�WKH�&LW\�RI�1HZ�<RUN��������

(WKLFDO�,VVXHV�LQ�&ULPLQDO�'HIHQVH�3UDFWLFH����WK�$QQXDO�0HWURSROLWDQ�1HZ�<RUN�7UDLQHU��������

(WKLFV�IRU�&RUSRUDWH�&RXQVHO��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ�7KLUG�&RUSRUDWH�&RXQVHO�,QVWLWXWH���������

(WKLFDO�,PSOLFDWLRQV�RI�2SHQ�6RXUFH�6WUDWHJLHV��2SHQ�6RXUFH�6RIWZDUH��3UDFWLFLQJ�/DZ�,QVWLWXWH����������

7KH�New�1HZ�<RUN�5XOHV�RI�3URIHVVLRQDO�&RQGXFW�LQ�&ULPLQDO�3UDFWLFH��&LWLEDU�&HQWHU�IRU�&RQWLQXLQJ�
/HJDO�(GXFDWLRQ���������

([DPLQLQJ�0RGHUQ�$SSURDFKHV�WR�3URVHFXWRULDO�'LVFUHWLRQ��.H\QRWH�$GGUHVV��7HPSOH�8QLYHUVLW\�
%HDVOH\�6FKRRO�RI�/DZ�3ROLWLFDO�DQG�&LYLO�5LJKWV�/DZ�5HYLHZ�$QQXDO�6\PSRVLXP���������

5DFLDO�,VVXHV��&RQILGHQWLDOLW\�DQG�2WKHU�(WKLFDO�'LOHPPDV�������$QQXDO�&ULPLQDO�'HIHQVH�&RQIHUHQFH��
0LOZDXNHH��:LVFRQVLQ��������

(WKLFDO�,VVXHV�LQ�3ULVRQ�$FWLRQV��3ULVRQ�/DZ�������3UDFWLFLQJ�/DZ�,QVWLWXWH��������

(WKLFDO�,VVXHV�LQ�6SHFLDO�(GXFDWLRQ��6HYHQWK�$QQXDO�6FKRRO�/DZ�,QVWLWXWH��3UDFWLFLQJ�/DZ�,QVWLWXWH���������

3DVW��3UHVHQW�DQG�)XWXUH�RI�*XDQWDQDPR��&63$1��$SULO������

(WKLFDO�,PSOLFDWLRQV�RI�2SHQ�6RXUFH�6WUDWHJLHV��2SHQ�6RXUFH�6RIWZDUH��3UDFWLFLQJ�/DZ�,QVWLWXWH����������

&RQILGHQWLDOLW\�DQG�,WV�/LPLWV��/HJDO�(WKLFV�LQ�1HZ�<RUN��/RUPDQ�(GXFDWLRQDO�6HUYLFHV��1HZ�<RUN��������

(WKLFDO�,VVXHV�LQ�&OLHQW�5HSUHVHQWDWLRQ�DW�*XDQWDQDPR��$VVRFLDWLRQ�RI�3URIHVVLRQDO�5HVSRQVLELOLW\�
/DZ\HUV���������

7KH�3URVHFXWLRQ�(WKLF��6\PSRVLXP�LQ�7ULEXWH�WR�6HDWWOH�.LQJ�&RXQW\�3URVHFXWRU�1RUP�0DOHQJ��6HDWWOH�
:DVKLQJWRQ��������

7KH�%L�$QQXDO�&ULPLQDO�-XVWLFH�5HWUHDW��$�6XPPLW�RQ�WKH�3URVHFXWLRQ�)XQFWLRQ��$VVRFLDWLRQ�RI�WKH�%DU�
RI�WKH�&LW\�RI�1HZ�<RUN��������
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(WKLFDO�,VVXHV�LQ�'LUHFW�DQG�&URVV�([DPLQDWLRQ��$PHULFDQ�%DU�$VVRFLDWLRQ�&ULPLQDO�-XVWLFH�6HFWLRQ���������

(WKLFDO�,VVXHV�LQ�:LWQHVV�3UHSDUDWLRQ��&RPPHUFLDO�DQG�)HGHUDO�/LWLJDWLRQ�6HFWLRQ��1HZ�<RUN�6WDWH�%DU�
$VVRFLDWLRQ���������

:KDW�(YHU\�$WWRUQH\�0XVW�.QRZ�$ERXW�(WKLFV��3UDFWLFLQJ�/DZ�,QVWLWXWH���������

(WKLFV�DQG�3URIHVVLRQDOLVP�LQ�3OHD�1HJRWLDWLRQ��%HVW�3UDFWLFHV�DQG�:RUVW�3LWIDOOV��$PHULFDQ�%DU�
$VVRFLDWLRQ�&ULPLQDO�-XVWLFH�6HFWLRQ������)DOO�&RQIHUHQFH��:DVKLQJWRQ��'�&�����������

%XVLQHVV�DQG�(WKLFDO�,PSOLFDWLRQV�RI�2SHQ�6RXUFH�6WUDWHJLHV��2SHQ�6RXUFH�6RIWZDUH��3UDFWLFLQJ�/DZ�
,QVWLWXWH����������

&RQILGHQWLDOLW\�DQG�&RQIOLFWV��%DFN�WR�%XVLQHVV��3URVNDXHU�5RVH�//3����������

/DZ\HULQJ�DQG�7HUURULVP�&DVHV��/HJDO�'LOHPPDV�LQ�D�'DQJHURXV�:RUOG��/DZ�7HUURULVP�DQG�1DWLRQDO�
6HFXULW\��5RJHU�:LOOLDPV�8QLYHUVLW\�6FKRRO�RI�/DZ����������

/DZ\HULQJ�DW�WKH�(GJH�RI�WKH�5XOH�RI�/DZ��(WKLFV�&RQIHUHQFH��/DZ\HULQJ�DW�WKH�(GJH��+RIVWUD�/DZ�
6FKRRO���������
(WKLFV�LQ�(PSOR\PHQW�/DZ��-DFNVRQ�/HZLV�:RPHQ¶V�(PSOR\PHQW�/DZ�&RQIHUHQFH��1HZ�-HUVH\���������

=HDORXV�5HSUHVHQWDWLRQ��(WKLFDO�/LPLWV�DQG�7ULDO�7HFKQLTXHV��1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ��������

(WKLFDO�3UDFWLFHV�LQ�6WDUW�8SV�DQG�6PDOOHU�)LUPV��$VVRFLDWLRQ�RI�WKH�%DU�RI�WKH�&LW\�RI�1HZ�<RUN���������

(WKLFV�IRU�WKH�,PPLJUDWLRQ�/DZ\HU��)HGHUDO�%DU�$VVRFLDWLRQ��1HZ�-HUVH\���WK�$QQXDO�+RQ��:LOOLDP�+��
6WUDVVHU�,PPLJUDWLRQ�&RQIHUHQFH���������

(WKLFDO�,VVXHV�LQ�6SHFLDO�(GXFDWLRQ��)LIWK�$QQXDO�6FKRRO�/DZ�,QVWLWXWH��3UDFWLFLQJ�/DZ�,QVWLWXWH���������

3RWHQWLDO�&ULPLQDO�([SRVXUH�RI�$WWRUQH\V��3URIHVVLRQDO�5HVSRQVLELOLW\�DQG�5LVN�0DQDJHPHQW�&RQIHUHQFH��
1HZ�<RUN���������

$WWRUQH\�&OLHQW�3ULYLOHJH��,QDGYHUWHQW�'LVFORVXUH�DQG�'RFXPHQW�5HWHQWLRQ��-DFNVRQ�/HZLV�:RPHQ¶V�
(PSOR\PHQW�/DZ�&RQIHUHQFH��1HZ�-HUVH\����������

(WKLFDO�,VVXHV�IRU�,QWHOOHFWXDO�3URSHUW\�/DZ\HUV��7KH�&RS\ULJKW�6RFLHW\�RI�WKH�86$��1HZ�<RUN��������

(WKLFDO�,VVXHV�LQ�$GYLVLQJ�WKH�6HOI�5HSUHVHQWHG��1HZ�<RUN�)DPLO\�&RXUW��������

(WKLFDO�,VVXHV�IRU�WKH�(QWHUWDLQPHQW�/DZ\HU��$VVRFLDWLRQ�RI�WKH�%DU�RI�WKH�&LW\�RI�1HZ�<RUN�&HQWHU�IRU�
&RQWLQXLQJ�/HJDO�(GXFDWLRQ���������
3URVHFXWLRQ�(WKLFV��$PHULFDQ�%DU�$VVRFLDWLRQ�3URIHVVLRQDO�5HVSRQVLELOLW\�&RQIHUHQFH��9DQFRXYHU��%�&��
�������

(WKLFDO�,VVXHV�IRU�(PSOR\PHQW�/DZ\HUV��1DWLRQDO�(PSOR\PHQW�/DZ\HUV�$VVRFLDWLRQ���������

(WKLFDO�,VVXHV�LQ�6SHFLDO�(GXFDWLRQ��6L[WK�$QQXDO�6FKRRO�/DZ�,QVWLWXWH��3UDFWLFLQJ�/DZ�,QVWLWXWH���������
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/DZ\HUV�LQ�WKH�'RFN��:KHQ�'RHV�*RRG�/DZ\HULQJ�%HFRPH�&ULPLQDO�&RQGXFW��$VVRFLDWLRQ�RI�WKH�%DU�RI�
WKH�&LW\�RI�1HZ�<RUN�&HQWHU�IRU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ���������

3URVHFXWLRQ�(WKLFV��$VVRFLDWLRQ�RI�3URIHVVLRQDO�5HVSRQVLELOLW\�/DZ\HUV���������

7KH�/DZ�DQG�(WKLFV�RI�&ULPLQDO�'HIHQVH�LQ�7HUURULVP�&DVHV��$VVRFLDWLRQ�RI�$PHULFDQ�/DZ�6FKRROV���������

%ULGJH�WKH�*DS��3UDFWLFLQJ�/DZ�,QVWLWXWH����������

6HFUHW�(YLGHQFH�LV�(URGLQJ�WKH�$GYHUVDU\�6\VWHP��/DZ\HUV¶�(WKLFV�LQ�DQ�$GYHUVDU\�6\VWHP�������/HJDO�
(WKLFV�&RQIHUHQFH��+RIVWUD�/DZ�6FKRRO����������

7KH�&KDQJLQJ�/HJDO�3URIHVVLRQ��/HJDO�(WKLFV�LQ�WKH�1HZ�0LOOHQQLXP��$PHULFDQ�$VVRFLDWLRQ�RI�/DZ�
6FKRROV�3URIHVVLRQDO�5HVSRQVLELOLW\�&RQIHUHQFH����������

(WKLFDO�,VVXHV�LQ�6SHFLDO�(GXFDWLRQ��)LIWK�$QQXDO�6FKRRO�/DZ�,QVWLWXWH��3UDFWLFLQJ�/DZ�,QVWLWXWH����������

(WKLFDO�,VVXHV�LQ�3UR�%RQR�:RUN��&LW\�%DU�&HQWHU�IRU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ���������

(WKLFDO�'LOHPPDV�IRU�)LQDQFLDO�6HUYLFHV�$WWRUQH\V��6,$�&RPSOLDQFH�DQG�/HJDO�'LYLVLRQ���������

(WKLFV�IRU�WKH�,PPLJUDWLRQ�/DZ\HU��&LW\�%DU�&HQWHU�IRU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ���������

(WKLFDO�&RQVLGHUDWLRQV�IRU�&RUSRUDWH�,QYHVWLJDWLRQV��&LW\�%DU�&HQWHU�IRU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ��
�������

7LPHO\�(WKLFDO�,VVXHV��&RRSHUDWLQJ�:LWQHVVHV��)HGHUDO�%DU�&RXQFLO����������

(WKLFDO�,VVXHV�IRU�WKH�(QWHUWDLQPHQW�/DZ\HU��&LW\�%DU�&HQWHU�IRU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ���������

(WKLFV�IRU�WKH�,PPLJUDWLRQ�/DZ\HU��&LW\�%DU�&HQWHU�IRU�&RQWLQXLQJ�/HJDO�(GXFDWLRQ���������

(WKLFDO�,VVXHV�LQ�'HDOLQJ�ZLWK�WKH�'LIILFXOW�&OLHQW��1HZ�<RUN�(PSOR\PHQW�/DZ\HUV�$QQXDO�&RQIHUHQFH����������

,QWHUQHW�(WKLFV��1HZ�<RUN�&RXQW\�/DZ\HUV�$VVRFLDWLRQ����������

7KH�(YROYLQJ�'HIHQVH�)XQFWLRQ�LQ�WKH�:DNH�RI�6DUEDQHV�2[OH\��1HZ�<RUN�&RXQFLO�RI�'HIHQVH�/DZ\HUV�
�����%LHQQLDO�5HWUHDW��ZLWK�6(&�&RPPLVVLRQHU�+DUYH\�*ROGVFKPLG��6'1<�-XGJH�-HG�5DNRII�DQG�1HZ�
<RUN�6WDWH�$WWRUQH\�*HQHUDO�(OLRW�6SLW]HU����������

&KLOG�$EXVH��1HJOHFW�	�WKH�)RVWHU�&DUH�6\VWHP���7KH�$WWRUQH\¶V�5ROH�	�5HVSRQVLELOLWLHV�������3UDFWLFLQJ�
/DZ�,QVWLWXWH���������
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LEGAL EMPLOYMENT

Ethics Consultant �����3UHVHQW���
$GYLVH�DQG�UHSUHVHQW�ODZ\HUV�DQG�MXGJHV�RQ�PDWWHUV�SHUWDLQLQJ�WR�WKH�ODZ�JRYHUQLQJ�ODZ\HUV��H[SHUW�
ZLWQHVV�

Clayman and Rosenberg��1HZ�<RUN��1< ������������
2I�&RXQVHO�
$GYLVHG�DQG�UHSUHVHQWHG�ODZ\HUV�DQG�OHJDO�RUJDQL]DWLRQV�RQ�PDWWHUV�SHUWDLQLQJ�WR�WKH�ODZ�JRYHUQLQJ�
ODZ\HUV��H[SHUW�ZLWQHVV���

Hinshaw & Culbertson LLP��1HZ�<RUN��1< ������ �����
2I�&RXQVHO�
$GYLVHG�DQG�UHSUHVHQWHG�ODZ\HUV�DQG�OHJDO�RUJDQL]DWLRQV�RQ�PDWWHUV�SHUWDLQLQJ�WR�WKH�ODZ�JRYHUQLQJ�
ODZ\HUV��H[SHUW�ZLWQHVV�

Private Practice��1HZ�<RUN��1<� ������������
&ULPLQDO��FLYLO�ULJKWV�DQG�FRQVWLWXWLRQDO�ULJKWV�OLWLJDWLRQ�

Center for Constitutional Rights��1HZ�<RUN��1< �����������
1DWLRQDO�SUDFWLFH�LQ�FLYLO�ULJKWV�DQG�LQWHUQDWLRQDO�KXPDQ�ULJKWV�

Gibbs, Douglas, Theiler, Yaroshefsky and Drachler��6HDWWOH��:$� ������������
&ULPLQDO�GHIHQVH�DQG�FLYLO�ULJKWV�OLWLJDWLRQ��

Seattle-King County Public Defender��6HDWWOH��:$� �����������
&ULPLQDO�GHIHQVH�OLWLJDWLRQ��

Puyallup Indian Tribe��7DFRPD��:$� �����������
6WDII�$WWRUQH\�
3URYLGHG�JHQHUDO�OHJDO�FRXQVHO�WR�WULEH�RQ�ODQG�ULJKWV�DQG�HFRQRPLF�GHYHORSPHQW��

BAR ADMISSIONS

1HZ�<RUN�DQG�:DVKLQJWRQ�6WDWH�&RXUWV�� ���9DULRXV�8�6��'LVWULFW�&RXUWV�
6HFRQG�DQG�1LQWK�&LUFXLW�&RXUWV�RI�$SSHDOV����� ��8�6��6XSUHPH�&RXUW�

EDUCATION

5XWJHUV�6FKRRO�RI�/DZ��1HZDUN��1HZ�-HUVH\�� -�'������

'RXJODVV�&ROOHJH�IRU�:RPHQ�
5XWJHUV�8QLYHUVLW\��1HZ�%UXQVZLFN��1HZ�-HUVH\�� %�$�������

Case 1:08-cv-01207-RCL   Document 278-2   Filed 11/01/17   Page 48 of 104



���

HONORS

³(ULF�1HLVVHU�$ZDUG�IRU�2XWVWDQGLQJ�3XEOLF�6HUYLFH�´� 6HSW������
�5XWJHUV�8QLYHUVLW\�6FKRRO�RI�/DZ�

³2XWVWDQGLQJ�&RQWULEXWLRQ�LQ�WKH�)LHOG�RI�&ULPLQDO�/DZ�(GXFDWLRQ´�$ZDUG��������� -DQXDU\������
�1HZ�<RUN�6WDWH�%DU�$VVRFLDWLRQ��&ULPLQDO�-XVWLFH�6HFWLRQ�

0RQUDG�*��3DXOVHQ�$ZDUG��ZLWK�RWKHU�PHPEHUV�RI�WKH�FOLQLFDO�IDFXOW\�� -XQH������
³,Q�UHFRJQLWLRQ�RI�GHYRWHG�VHUYLFH�WR�WKH�LGHDOV�DQG�SXUSRVHV�RI�/HJDO�(GXFDWLRQ´�

$PHULFDQ�,PPLJUDWLRQ�/DZ\HUV�$VVRFLDWLRQ�$ZDUG� -XQH������

6WHSV�WR�(QG�)DPLO\�9LROHQFH�$ZDUG� 0D\������
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MILITARY COMMISSIONS TRIAL JUDICIARY
GUANTANAMO BAY, CUBA

1

UNITED STATES OF AMERICA

v.

ABD AL-RAHIM HUSSEIN
MUHAMMED ABDU AL-NASHIRI

AE 389

Draft Order

Defense Motion to Abate Proceedings 
Pending the Detailing of Learned Counsel

16 October 2017

1. On 11 October 2017, the Chief Defense Counsel, pursuant to his sole discretion and 

authority under Rule for Military Commission 505(d)(2)(B), excused Mr. Richard 

Kammen, Ms. Mary Spears, and Ms. Rosa Eliades.

2. Mr. Al-Nashiri has the right to be represented by a counsel learned in the law regarding 

capital trials pursuant to Rule for Military Commission 506(b).

3. Mr. Richard Kammen was Mr. Al-Nashiri’s sole counsel learned in the law regarding 

capital trials.

4. Mr. Al-Nashiri currently is not represented by a counsel learned in the law regarding capital 

trials.

5. The defense now seeks an Order to Abate the Proceedings Until a Learned Counsel is 

Detailed.

6. AE 389 is hereby GRANTED.

So ORDERED this ___ day of October, 2017.
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

1 

  
UNITED STATES OF AMERICA 

 
v. 
 

ABD AL-RAHIM HUSSEIN  
MUHAMMED ABDU AL-NASHIRI  

 
AE 388 

 
DOCKETING ORDER 

(October/November 2017 Hearing) 
 

4 October 2017 
 

 
1.  As directed in AE 356G, a hearing in this case will take place 30 October – 17 November 

2017, at the U.S. Naval Station, Guantanamo Bay, Cuba.1  

a. The Commission will begin the session with a discussion of the proposed 2018 hearing 

schedule. During the first week of the session, the Commission will receive testimony of 

witnesses referenced in AE 327E and oral argument on fully-briefed, pending issues, including 

those related to the deposition of Mr. Ahmed Mohammed Haza al-Darbi.2  If required, The 

Commission will conduct hearings under the provisions of Military Commission Rule of 

Evidence (M.C.R.E.) 505(h) during this week. Pursuant to M.C.R.E. 505(h)(1)(C), such hearing 

will be closed to the public. If all issues relating to the deposition are resolved, the cross 

examination portion of the deposition of Mr. al-Darbi will begin The Accused will be present at 

the deposition, unless he chooses to waive his presence or is otherwise properly excluded. The 

Military Judge will continue to serve as the deposition officer and the deposition will be closed 

to the public in accordance with AE 369M and 369FF.3 The deposition will be recorded and 

transcribed in the same manner as the earlier portions of the deposition. 

 b. During the second week of the session, parties should be prepared to continue 

deposition of Mr. al-Darbi and to address any issues that may arise from the deposition. 

                                                           
1 AE 356B, Scheduling Order (Amended), dated 17 March 2017. 
2 AE 327E, Order, Defense Motion to Compel Witnesses to Testify at the Hearing on AE 327: Defense Motion to 
Suppress Custodial Statements Made by Mr. Jamal al-Badawi, dated 21 September 2017. 
3AE 369M, Order, Government Motion to Conduct a Deposition of a Certain Witness, dated 17 March 2017 and AE 
369FF, Order, Government Motion to Close the Deposition and Set a Schedule for Requests for Use or 
Declassification of Evidence for Use at the Deposition Ordered in AE 369M, dated 12 June 2017. 

Appellate Exhibit 388 
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 c. During the third week of the session, the Commission will receive testimony regarding 

the pre-admission of evidence, in accordance with the Commission’s order in AE 207C.4 

2.  A Rule for Military Commission (R.M.C.) 802 Conference will be held on 29 October 2017 

at 1700 in the Deliberation Room on the first floor in AV-34 to discuss administrative matters. 

3.  The hearing will begin at 1200 on 30 October 2017. The Accused must be present for the 

beginning of the session on 30 October 2017 and will be reminded of his right to be present 

during interlocutory proceedings, in accordance with this Commission’s order in AE 099F.   

4.  The parties should be prepared to argue all pending motions for which the briefing cycle has 

been completed prior to 30 October 2017.  During this session the Commission may receive 

evidence and hear argument on the following motions:  

a. AE 369R - Motion to Compel Production of Discovery Related to Mr. al-Darbi; 

b. AE 327 – Motion to Strike Statements; 

c. AE 335C - Motion to Compel Witnesses to Testify on AE 335; 

d. AE 335 - Motion to Strike Custodial Statements and Derivative Evidence; 

e. AE 353F - Motion to Compel Production of Evidence Disclosed in AE 353E; 

f. AE 353 - Motion to Dismiss for Brady/Giglio Violations; 

g. AE 283F - Motion for Clarification and Reconsideration; 

h. AE 324G - Motion for Clarification and Reconsideration; 

i. AE 325C - Motion for Clarification and Reconsideration; 

j. AE 326D - Motion for Clarification and Reconsideration; 

k. AE 336C - Motion for Clarification and Reconsideration; and 

l. AE 207F – Motion to Compel Production of Witness. 

                                                           
4 AE 207, Government Motion in Limine For the Commission To Admit Evidence, filed 4 February 2014;  AE 
207C, Order, Government Motion in Limine For the Commission To Admit Evidence, dated 16 September 2014. 
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5.  The time which has transpired since arraignment until the beginning of the October 2017 

session shall be considered excludable delay in accordance with R.M.C. 707(b)(4)(E)(i) and 

R.M.C. 707(c). I find that the interests of justice have been served by granting continuances for 

the resolution of interlocutory and other pretrial issues, and that the resolution of these issues 

outweighs the interests of the public and the accused in a prompt trial. 

 
So ORDERED this 4th day of October, 2017. 
 
 
        
            //s// 
 VANCE H. SPATH, Colonel, USAF 

Military Judge 
Military Commissions Trial Judiciary 
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MILITARY COMMISSIONS TRIAL JUDICIARY 
GUANTANAMO BAY, CUBA 

 
 

 
UNITED STATES OF AMERICA 

 
v. 
 

ABD AL-RAHIM HUSSEIN  
MUHAMMED ABDU AL-NASHIRI 

 

 
AE 389F 

 
Ruling 

 
Defense Motion to Abate Proceedings Pending 

the Detailing of Learned Counsel 
 

27 October 2017 
 

 
1.  Background 

a. On 16 October 2017, after the Chief Defense Counsel purportedly acted to excuse three of 

the Accused’s counsel, including Learned Counsel Mr. Richard Kammen, the Defense filed a motion 

to abate the proceedings until new learned counsel can be appointed.1 As good cause for excusal, 

Mr. Kammen stated in a letter to the Chief Defense Counsel that Mr. Kammen is ethically obligated 

to withdraw based on matters the Commission previously addressed in AE 369YYY and AE 

369ZZZ.2 Based on the Chief Defense Counsel’s interpretation of Rule for Military Commission 

(R.M.C.) 505(d)(2)(B), once he makes an independent determination that there is good cause, he 

may excuse counsel, as his authority to do so is “unilateral, unreviewable,” and thus completely free 

from any judicial determination at any time. (AE 389A at 6-11).  

b. In its response, the Government argues that the Chief Defense Counsel’s position does not 

comport with practices and regulations in any jurisdiction, military or civilian, for excusal of counsel 

                                                 
1 AE 389, Defense Motion to Abate Proceedings Pending the Detailing of Learned Counsel, filed 16 October 2017 
at 1. For ethical reasons which are claimed to affect the ability for any attorney to represent the Accused, the Chief 
Defense Counsel excused Mr. Richard Kammen, Ms. Mary Spears and Ms. Rosa Eliades. See AE 389C, Chief 
Defense Counsel’s Response to Briefing Order of 16 October 2017, filed 24 October 2017, at 2. The ability of 
Lieutenant Alaric Piette, the Accused’s detailed military counsel, to represent the Accused is not addressed in any 
relevant filings.  
2 AE 369YYY, Classified Ruling , Defense Motion to Compel Production of Discovery Materials Related to 
Potential Intrusions into Attorney Client Communications, dated 20 September 2017; AE 369ZZZ, Classified 
Ruling, Defense Motion for Evidentiary hearing, or in the Alternative, Abatement of Proceedings, dated 20 
September 2017 
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after appearances are entered.3 Moreover, the Government contends that the Chief Defense 

Counsel’s authority to excuse Learned Counsel is circumscribed as Learned Counsel is not 

“detailed” as other military and federal employee counsel are, but rather contractually appointed and 

statutorily required for capital cases. (AE 389D at 11-14).  

c. In his reply, the Chief Defense Counsel argues that the Government misinterpreted various 

provisions of the Rules for Military Commissions and advanced policy arguments which do not 

comport with the intent of the rules published by the Secretary of Defense.4 

2. Law and Analysis 

a. Generally, the “military judge controls the proceedings in a trial referred to his court from 

beginning to end.” United States v. Nivens, 21 C.M.A. 420, 425 (C.A.A.F. 1972).  Moreover, “a 

military judge is responsible for ensuring that the commission proceedings are conducted in a fair 

and orderly manner, without unnecessary delay or waste of time or resources.” Discussion to R.M.C. 

801.  

b. After the formation of an attorney-client relationship between accused and detailed 

defense counsel, R.M.C. 505(d)(2)(B) permits an authority competent to detail defense counsel to 

excuse or change such counsel, “(i) upon request of the accused or application for withdrawal by 

such counsel; or (ii) for other good cause shown on the record.” As written, R.M.C. 505(d)(2)(B)(i) 

appears to not require good cause shown when counsel makes an application for withdrawal, thus 

rendering R.M.C. 505(d)(2)(B)(ii) superfluous and making R.M.C. 505(d)(2)(B) the functional 

equivalent of R.M.C. 505(d)(2)(A), which applies only to situations before the formation of an 

attorney-client relationship. Further adding to the ambiguity is whether “detailed defense counsel” 

                                                 
3 AE 389D, Government Response to Chief Defense Counsel’s Response to Briefing Order of 16 October 2017, 
filed 25 October 2017 at 8-9.   
4 AE 389E, Chief Defense Counsel’s Reply to Prosecution’s Response to Briefing Order of 16 October 2017, filed 
26 October 2017.   
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under R.M.C. 505(d)(2)(B) includes Learned Counsel, as Learned Counsel are “appointed” rather 

than “detailed.” R.C.M. 506(b); see also 10 U.S.C. § 948k. Completely absent from R.M.C. 

505(d)(2)(B) is any language as to who determines whether good cause has been shown on the 

record. 

c. To resolve the ambiguity inherent in R.M.C. 505(d)(2)(B), an examination of Rule for 

Courts-Martial (R.C.M.) 505(d)(2)(B) and applicable case law is required. The parties agree that 

R.M.C. 505(d)(2)(B) requires good cause shown and the provision for which the Chief Defense 

Counsel relies on is identical in R.C.M. 505(d)(2)(B)(iii). Yet, on its face, the R.C.M. does not 

answer the question of who determines whether good cause is shown on the record. Both parties rely 

on United States v. Hutchins, 69 M.J. 282 (C.A.A.F. 2011) to support disparate positions. However, 

that case addressed primarily the failure of the military judge to establish on the record the basis for 

withdrawal of counsel under R.C.M. 505 or 506. Id. at 288-290. In a subsequent case, the Navy-

Marine Court of Criminal Appeals in Hohman noted in Hutchins the “military judge failed to make a 

good cause determination on the record,” a determination that “remains a fact specific determination 

which considers the impact of the severance on the client and the circumstances under which the 

relationship is extinguished.” United States v. Hohman, 2011 CCA LEXIS 14, *6-8 (N.M.C.A.A. 

2011) (emphasis added).    

d. The military case most directly on point is United States v. Bevacqua, 37 M.J. 996, 

(C.G.C.M.R. 1993). In that case, as in this one, the detailing authority unilaterally excused counsel 

without a good cause determination by the military judge. Id. at 998-999.5 The Court held that 

excusal of a defense counsel for good cause under R.C.M. 505(d)(2)(B)(iii) must be accomplished 

by the military judge on the record. Id. at 1003. In so holding, the Court reasoned:  

                                                 
5 Contrary to the Chief Defense Counsel’s position, the decision whether good cause exists to excuse counsel is 
“reviewable,” at least insofar as this and other appellate courts are concerned. Id. at 999.  
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After an attorney-client relationship is formed, however, the 
circumstances under which that relationship may be broken are 
limited. We believe the authority of the detailing officer/staff judge 
advocate to act in those circumstances is also circumscribed. 
 
R.C.M. 505(d)(2)(B) says that the "authority competent to detail" 
counsel may excuse or change such counsel after formation of an 
attorney-client relationship only: (1) for good cause shown on the 
record, (2) upon request of the accused, (3)  upon application for 
withdrawal by counsel under R.C.M. 506(c), or (4) under R.C.M. 
506(b)(3), which provides for excusal of detailed defense counsel 
when a requested IMC has been made available. Although R.C.M. 
505 indicates that these actions may be taken by the authority who 
details counsel, we believe that after the trial commences it is only 
the military judge who may sever the attorney-client relationship, 
except in the limited circumstance under R.C.M. 506(b)(3).  
 
Even then, as we have indicated earlier, if the detailing authority 
decides to allow detailed counsel to continue as associate counsel, 
subsequent excusal must be for good cause shown on the record. In 
that event, we believe the military judge, not the staff judge 
advocate, is the appropriate authority to effect such action. This 
outlook is consistent with the view that the military judge controls 
the trial proceedings and ensures that the rights of the accused are 
protected. 
 

Id. at 1001-1002. A cursory examination of numerous federal and state cases and rules, including the 

state by which the Learned Counsel is licensed to practice law, appear to universally stand for the 

obvious principle that after appearances have been made, the trial judge determines whether there is 

good cause to warrant withdrawal of counsel.6 Further, as the Accused’s counsel brings forth the 

breach of ethical duties as justification for withdrawal, the decision to disqualify counsel also is 

                                                 
6 See, e.g., Laster v. District of Columbia, 460 F. Supp. 2d 111, 113 (D.D.C. 2006) (“The decision to grant or deny 
counsel's motion to withdraw is committed to the discretion of the district court.”)  (citing Whiting v. Lacara, 187 
F.3d 317, 320 (2d Cir. 1999); Fleming v. Harris, 39 F.3d 905, 908 (8th Cir. 1994; and Washington v. Sherwin Real 
Estate, Inc. 694 F.2d 1081, 1087 (7th Cir. 1982)); Stair v. Calhoun, 722 F. Supp. 2d 258, 264 (E.D.N.Y.) (quoting In 
re Albert, 277 B.R. 38, 47 (Bankr. S.D.N.Y. 2002)) (The ultimate decision of whether to grant or deny a motion to 
withdraw as counsel "falls to the sound discretion of the trial court."); United States v. Williams, 717 F.2d 473, 475 
(9th Cir. 1983) (“[A] trial court’s decision to release counsel is an exercise of its discretion); Rules of the U.S. 
District Court for the District of Columbia, Local Crim. R. 44.5(d) (2017) (“The Court may deny a motion to 
withdraw if the attorney’s withdrawal would unduly delay trial of the case or be unfairly prejudicial to any party, or 
otherwise not be in the interests of justice”); Indiana Rules of Trial Procedure, Rule 3.1, Appearance (“A motion for 
withdrawal of representation shall be granted by the court unless the court specifically finds that withdrawal is not 
reasonable or consistent with the efficient administration of justice.”)  
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within the discretion of the military judge. See United States v. Humpherys, 57 M.J. 83, 88 (C.A.A.F. 

2002) (stating that counsel may be disqualified if a party-litigant brings an issue of conflict of 

interest or breach of ethical duties to the attention of the court); United States v. Strother, 60 M.J. 

476, 478 (C.A.A.F. 2005) (holding a military judge's decision to disqualify counsel will be reviewed 

for an abuse of discretion.) 

e. The Chief Defense Counsel argues that R.M.C. 505(d)(2)(B) empowers him alone to 

determine whether good cause exists that warrants excusal of counsel, an act which can halt the 

proceedings at any stage until counsel is replaced and prepared to proceed.  This argument is 

untenable for several reasons. First, it removes control of the proceedings from the military judge, as 

well as renders impossible the military judge’s responsibility to ensure fair and orderly proceedings 

free of “unnecessary delay or waste of time.” See Discussion to R.M.C. 801. Second, it contradicts 

the established practices of military and civilian courts, which recognizes the judge’s sole discretion 

in determining whether excusal is warranted after counsel has appeared in the case. Likewise, 

disqualification of counsel based on a breach of ethical duties is well established to be within the 

discretion of the military judge. Third, while the ambiguity in R.M.C. 505(d)(2)(B) is troublesome, it 

cannot be read so as to conflict with other provisions within the R.M.C., rendering some superfluous, 

or read in a way that may directly prejudice the Accused if no judicial oversight is permitted. As 

such, in conformity with federal and military case law, the Commission is the appropriate authority 

to determine if good cause is shown on the record to warrant excusal of counsel pursuant to R.M.C. 

505(d)(2)(B).  

3. Findings. The Commission finds no good cause exists to warrant the excusal of Learned Counsel 

or the two DOD civilian defense counsel from their duties to represent the Accused in this case. As 

the Commission has already ruled, thus far no evidence has been presented to demonstrate intrusions 
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in this case affecting this Accused which would ethically require the withdrawal or disqualification 

of Learned Counsel. Finally, the Commission finds, at this stage of the proceedings, the excusal of 

Learned Counsel, who has acted as lead attorney for the Accused for nine years, will prejudice the 

Accused’s due process rights.7 

4. Ruling. The Defense motion to abate is DENIED.

So ORDERED this 27th day of October, 2017. 

//s// 
VANCE H. SPATH, Colonel, USAF 
Military Judge 
Military Commissions Trial Judiciary 

7 The Commission notes that under the Indiana Rules of Professional Conduct Rule 1.16(c), “A lawyer must comply 
with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered 
to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the 
representation.” 
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[The R.M.C. 803 session was called to order at 1001, 31 

October 2017.] 

MJ [Col SPATH]:  This commission is called to order.  

Trial Counsel, Mr. Miller, let's account for the 

government representatives and make any announcement regarding 

the transmission of these proceedings.

TC [MR. MILLER]:  Good morning, Your Honor.  Present for 

the prosecution are Brigadier General Mark Martins; myself, 

Mark Miller; Colonel John Wells; and Major Michael Pierson.  

In addition to detailed counsel, we have at the 

counsel table Master Sergeant Vanessa Pichon, who is one of 

our paralegals; Staff Sergeant Kevin Creel, again, a 

paralegal; and our analyst, Parker Smith.  

Additionally seated in the back, Your Honor, we have 

Patrick O'Malley of the Federal Bureau of Investigation, 

Joseph Castellano of the Federal Bureau Investigation, and 

Supervisory Special Agent Amanda Strickland.  

These proceedings are being transmitted by 

closed-circuit television to the locations authorized in your 

order.  Thank you.

MJ [Col SPATH]:  Thanks, Mr. Miller.

Lieutenant Piette, I see that learned counsel, 

Mr. Kammen, and the two assistant defense counsel, Ms. Eliades 
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and Ms. Spears, are absent.  Do you have any other members of 

the defense team you need to account for on the record other 

than yourself?  

DDC [LT PIETTE]:  Yes, Your Honor.  Present for 

Mr. al Nashiri are myself, Lieutenant Alaric Piette, JAG 

Corps, United States Navy.  I'm a lawyer within the meaning of 

Article 27(b) of the Uniform Code of Military Justice.  In 

addition, we have present Ms. Brandi Janes; Ms. Kristina Hon; 

Tech Sergeant Travis Gale; Mr. Roosevelt Roy; and the 

translator.  Additionally present is Brigadier General John 

Baker, United States Marine Corps; Colonel Wayne Aaron, United 

States Army; and Mr. Phil Sundel.

MJ [Col SPATH]:  With regard to General Baker, Colonel 

Aaron and Mr. Sundel, are they of record for Mr. al Nashiri?  

DDC [LT PIETTE]:  No, Your Honor.  They are -- Brigadier 

General John Baker is the chief defense counsel.

MJ [Col SPATH]:  I understand.  Is he entering an 

appearance for Mr. al Nashiri or not?  

DDC [LT PIETTE]:  No, Your Honor.  

MJ [Col SPATH]:  Okay.  And the same for the other two?  

DDC [LT PIETTE]:  Yes, Your Honor.

MJ [Col SPATH]:  All right.  Thanks.  

Mr. al Nashiri, I'm going to talk to you about your 
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rights to be present and your right to waive your presence at 

any hearing.  

You have the right to be present during all sessions 

of a commission; this includes any contempt proceedings 

against anyone.  If you request to absent yourself from any 

session, such absence must be voluntary and of your own free 

will.  

Your voluntary absence from any session of the 

commission is an unequivocal waiver of your right to be 

present during the session.  Your absence from any session may 

negatively affect the presentation of the defense in your 

case.  Your failure to meet with and cooperate with your 

defense counsel may also negatively affect the presentation of 

your case.  

Under certain circumstances your attendance at a 

session can be compelled regardless of your personal desire 

not to be present.  The proceedings today constitute one of 

those occasions, as we are going to be discussing the 

circumstances that have led to you being in court without your 

outside appointed learned counsel, Mr. Kammen, and two other 

members of your defense team.  

Do you understand what I have explained to you so 

far?  
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ACC [MR. AL NASHIRI]:  [Indicated a positive response.] 

MJ [Col SPATH]:  That is a positive response from 

Mr. al Nashiri.  

During past sessions I know you have indicated you 

did not desire for me to take breaks during the prayer times.  

Is it still your preference not to take breaks during prayer 

time?  

ACC [MR. AL NASHIRI]:  Yes.  Yes.

MJ [Col SPATH]:  And that is again a positive response 

from Mr. al Nashiri.  Thank you.  

So on Sunday afternoon we had an 802 session under 

the Rules for Military Commissions.  It was pretty short.  

Detailed military counsel for Mr. al Nashiri was there, and 

counsel for the prosecution were present as well.  Mr. Kammen, 

Ms. Spears, Ms. Eliades were absent, but for 802 sessions we 

only need one counsel from either side anyway, so we went on 

with the 802.  

However, since they were absent, I informed the 

parties we weren't going to convene on Monday as previously 

scheduled, and I ordered parties to file pleadings with the 

commission no later than noon on Monday.  What I wanted from 

both sides was their position on the way forward in light of 

the absence of, again, appointed outside learned counsel.  
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That was the extent of the 802 session.  

Trial Counsel, want to add anything to my summary of 

the 802 session?  

TC [MR. MILLER]:  No, Your Honor.  Thank you.

MJ [Col SPATH]:  Defense Counsel?  

DDC [LT PIETTE]:  Defense concurs; nothing to add.  

MJ [Col SPATH]:  So after that the government did provide 

a filing -- they provided it before noon on yesterday -- which 

I have been through.  After the 802 on Sunday there was an 

e-mail from detailed defense counsel indicating the way 

forward was not to do anything because learned counsel isn't 

here.  

Through the attorney advisor that I have, we e-mailed 

back to indicate if you are filing with the commission, 

especially if the commission wants one, it should be in the 

format required by the rules.  We got another e-mail back 

saying that the defense counsel wasn't going to do that.  

Maybe I wasn't clear, so we will talk about that 

later on what I expect counsel to do.  We have a designated AE 

for your response in the right format.  We will talk about 

that as we move on.  

Yesterday afternoon General Baker requested to add a 

supplement to one of his filings.  We allowed him to do that.  
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We got that last night.  

Additionally, at some point yesterday I know my staff 

sent an e-mail out at my direction notifying the parties what 

time we were going to start today, at 10:00, and that was 

after I got the government filing; and then indicating I 

wished to have the chief defense counsel, General Baker, 

available to provide testimony.  It appears he is available 

because I see him in the courtroom as well.  

I will enter some findings of fact so that we, again, 

have an understanding of why we are here, where we are at.  

These have been proven to at least a preponderance of the 

evidence.  These findings of fact are relevant both to the 

expected testimony of the chief defense counsel and the 

absence of appointed outside learned counsel and detailed 

civilian defense counsel, who are employees of the Department 

of Defense.

On 23 December 2008 Mr. Richard Kammen was appointed 

as the accused's outside learned counsel.  

On 25 August 2015 the chief defense counsel, 

Brigadier General Baker, detailed Ms. Mary Spears to the 

accused's case as an assistant defense counsel.  

On 18 November 2015 General Baker detailed Ms. Rosa 

Eliades to the accused's case as another assistant defense 
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counsel.  

On 11 May 2017 the government filed AE 369T, a 

classified pleading.  It provided notice to the commission and 

the defense of a potential intrusion into attorney-client 

communications between an attorney not part of 

Mr. al Nashiri's team and not representing Mr. al Nashiri and 

a detainee other than the accused.  The disclosure by the 

government was made voluntarily.  

On 14 June 2017 the chief defense counsel sent a 

memorandum to the chief prosecutor.  The memorandum was titled 

"Improper Monitoring of Attorney-Client Meetings."  In the 

memorandum the chief defense counsel informed the chief 

prosecutor he had advised all defense counsel under his 

supervision that they not conduct any attorney-client meetings 

at Guantanamo Bay, Cuba until they know with certainty that 

improper monitoring of such meetings is not occurring.  

On 23 June 2017 the defense filed Appellate 

Exhibit 369HH, a classified motion seeking to disclose 

classified information to Mr. al Nashiri related to alleged 

intrusions into attorney-client communications.  

On 7 July 2017 I denied the motion because I am 

statutorily prohibited from ordering the disclosure of 

classified information, which everybody knows.  
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On 14 July 2017 the defense filed Appellate Exhibit 

369PP, a motion to compel production of discovery materials 

related to potential intrusions into attorney-client 

communications.  

On 20 September 2017 I issued Appellate 

Exhibit 369YYY.  It was a classified ruling denying the motion 

after I reviewed all of the information submitted thus far on 

the issue, both classified and unclassified, and I found the 

defense failed to carry its burden of proof to warrant 

additional disclosure.  

On 14 July 2017 the defense filed Appellate 

Exhibit 369RR, a motion for an evidentiary hearing or, in the 

alternative, abatement of the proceedings due to potential 

intrusions into attorney-client communications.  

On 20 September 2017, again after consideration of 

all the classified and unclassified filings and the in-court 

representations and a classified declaration submitted by the 

government, I issued Appellate Exhibit 369ZZZ.  It's a 

classified ruling denying the motion and finding there wasn't 

any basis to find there had been an intrusion into 

attorney-client communications between this accused and this 

defense team.  

On 14 August 2017 the defense filed Appellate Exhibit 
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369AAA.  It was a motion to allow the accused to meet with his 

counsel in the Expeditionary Legal Center rather than the 

legal -- or rather than their usual meeting location.  

On 25 October 2017 I denied Appellate Exhibit 369AAA 

in Appellate Exhibit 369OOOO.  In that ruling, I noted while 

denying the motion, I certainly didn't object to the defense 

utilizing the courtroom, or frankly any room, for 

attorney-client meetings as that is something that they need 

to work out with the confinement facility.  It is not 

something for me to be involved in in most instances, and I 

have stayed out of it, as you all know, because I don't run 

this facility.  I would note there have been many meetings 

here in the ELC between the defense counsel and their client 

in this case.  

On 4 October 2017 this commission issued Appellate 

Exhibit 388, a docketing order setting forth the issues to be 

addressed at this session.  Some of the issues that we're 

going to address include the issues related to the deposition 

of Mr. al Darbi, the deposition of Mr. al Darbi, testimony of 

witnesses that we have ordered in 327E, and testimony of 

witnesses regarding the preadmission of evidence authorized in 

207C.  

On 6 October 2017 Mr. Kammen, Ms. Eliades and 

Case 1:08-cv-01207-RCL   Document 278-2   Filed 11/01/17   Page 72 of 104



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT

UNOFFICIAL/UNAUTHENTICATED TRANSCRIPT

10024

Ms. Spears submitted a request to the chief defense counsel to 

withdraw from their representation of the accused.  Their 

justification relied in significant part upon the chief 

defense counsel's 14 June memorandum and a 5 October 2017 

ethics opinion from Professor Ellen Yaroshefsky.  

On 11 October 2017 the chief defense counsel notified 

Mr. Kammen, Ms. Eliades and Ms. Spears that he had accepted 

their request to withdraw from representing the accused, and 

he released them for good cause shown on the record.  

On 13 October 2017 the defense provided notice to the 

commission of this purported withdrawal.  

On 16 October 2017 the detailed defense counsel filed 

Appellate Exhibit 389, a motion to abate proceedings pending 

the detailing of a new learned counsel.  On the same day this 

commission issued Appellate Exhibit 389A -- just a second to 

find my way in my notes -- which reiterated that Mr. Kammen, 

Ms. Eliades and Ms. Spears remain counsel of record in the 

case; ordered Mr. Kammen, Ms. Eliades and Ms. Spears to appear 

at the next scheduled hearing of this commission unless 

excused by me or the commission, invited the chief defense 

counsel to file pleadings as to his perceived authority to 

unilaterally and unreviewably excuse counsel, and set a 

compressed briefing schedule.  
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Between 20 October and 26 October 2017, the 

government and the chief defense counsel filed pleadings 

responsive to Appellate Exhibit 389A.  

On 27 October 2017 this commission issued 389F 

denying the abatement motion and specifically finding the 

following: 

One, no good cause exists to warrant the excusal of 

Mr. Kammen, Ms. Eliades or Ms. Spears.  

Two, no evidence has yet been presented to 

demonstrate intrusions in this case affecting this accused 

which would ethically require withdrawal or disqualification 

of outside appointed learned counsel.  

And three, the excusal of outside appointed learned 

counsel at this stage would prejudice Mr. al Nashiri's due 

process rights.  

On the morning of 28 October 2017 the chief 

prosecutor e-mailed the chief defense counsel attaching the 

commission's ruling in Appellate Exhibit 389F and requesting 

the chief defense counsel notify the government and commission 

of the chief defense counsel's steps to ensure civilian 

attorney compliance with applicable law and regulation by 

participation in the R.M.C. 802 conference scheduled for 

Sunday at 1700 and then being present for the next session on 
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the record today, the 31st of October, Monday morning -- or 

yesterday, sorry, the 30th of October, Monday morning.  

On the afternoon of 28 October 2017 the chief 

prosecutor again e-mailed the chief defense counsel asking for 

acknowledgment of receipt, making clear that suitable 

arrangements were in effect to facilitate travel and 

providing: "I trust that you are considering the very real 

disturbance and disorder to the military commissions 

proceedings that will be caused if they do not appear by the 

continuing impact of your purported excusal of them."  The 

chief defense counsel acknowledged receiving the e-mail on 

28 October 2017.  

On 29 October 2017 at 0610 hours on the morning of 

the scheduled departure to Guantanamo Bay, Cuba, the chief 

defense counsel advised the chief prosecutor that he had been 

informed that Mr. Kammen, Ms. Eliades and Ms. Spears do not 

intend to travel to Guantanamo.  That information was not 

provided to the commission until after the charter flight had 

landed at Guantanamo Bay.

On 29 October 2017, after we had arrived at 

Guantanamo Bay, I conducted a session pursuant to the Rules 

for Military Commission 802, and that is when I directed the 

submission of the filings by 1200 on 30 October 2017 
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addressing the way forward that I discussed earlier.  

As mentioned, detailed defense counsel submitted an 

e-mail to my support staff by which he indicated the defense 

position was that substantive proceedings cannot occur without 

the presence of learned counsel.  Through my staff, I reminded 

the detailed defense counsel that I expected written pleadings 

to be filed by the parties.  And maybe I wasn't clear in the 

802 session, so I will clear it up here in a little while.  

Detailed defense counsel submitted a second e-mail.  

In this e-mail he stated because learned counsel is not 

present, the defense will not be making any new filings.  I 

would point out that the detailed defense counsel made a 

filing in the case with just his signature on it where he 

requested an abatement.  

So that's where we are at and how we got here thus 

far.  

So first a couple questions as we kind of work 

through the road ahead.  Obviously we are going to call 

General Baker here, and I have some questions for him, and I 

will turn it over to both sides if they have any questions for 

him.  

One, I hope that the unclassified attachment, and I 

believe it's -- let me find my note on that so I have it 
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right.  You will know it right away; it is the unclassified 

attachment wherein learned counsel -- it's Attachment A to the 

original 389, where the learned counsel detailed to the ethics 

advisor, who we will talk about as well, what his concerns 

were.  It is unclassified, and so I'm not going to ask your 

client if you provided it to him, but I sure would hope you 

provided it to your client so he understands, at least to the 

point that is allowed, why we are here; along with an 

unclassified decision or opinion by the ethics advisor.  So 

again, I'm not going to ask.  That is up to you-all, but I 

would do that.  

The other piece is I would get familiar with 

Strickland, and I would get familiar with learned counsel 

being available to the extent practicable, because we are 

moving forward this week.  We are going to have a witness 

testify on Thursday or Friday that came down on the flight, 

and next week we are going to be moving through the al Darbi 

deposition issues and through the al Darbi cross-examination, 

and then we are going to move into the other things that are 

on the docket.

And I would suggest if anyone disagreed with my 

ruling on an abatement that they file a writ.  We all know the 

process here, and I don't have to explain it.  But that 
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doesn't really get to some of the questions I need answered so 

we can move forward.  I see General Baker is here.  

Trial Counsel, if you would swear General Baker in 

and ask the initial questions.  

[MR. SUNDEL]:  Colonel, Philip Sundel with the ---- 

MJ [Col SPATH]:  Come on up here.  

So you are not an attorney of record for 

Mr. al Nashiri.  So what is your position?  

[MR. SUNDEL]:  I am not, sir.  I am Acting General Counsel 

for the Military Commissions Defense Organization, and I'm 

just here to inform the military commission that pursuant to 

Rule 501(b)(1), the chief defense counsel is invoking 

privilege and will not testify.  

MJ [Col SPATH]:  Well, he will come up and invoke 

privilege to each question I ask and then I will rule on 

whether or not that information is privileged or I'm going to 

pierce it.  And I have some questions where he has filed an 

affidavit, clearly waiving any privilege that he might be 

claiming, because he filed it to the commission.  

[MR. SUNDEL]:  Your Honor, under 501(b)(1) he is invoking 

his right to not testify.  The extent of the nonprivileged 

information has already been provided to the court.  He has 

nothing to add.  
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MJ [Col SPATH]:  And again, he will be able to say he is 

not testifying to each question, just like we would do anyone 

invoking their Fifth Amendment right.  He can say it to each 

question if he wants to.  But I would suggest that y'all have 

an honest discussion with yourselves about what is privileged 

and what is not when you file an affidavit and make yourself a 

witness about factual matters.

There are questions about that that don't involve 

discussions, don't involve attorney work product; they 

involve:  Did you do this?  Pretty easy.  Is your signature on 

it?  And I also have some direction for him.  

So he is going to come and get sworn in and testify.  

You are welcome -- you can sit right there and you are welcome 

to advise him if you disagree as we move forward.  But I don't 

plan to ask him anything that is even close to privileged 

information.  However ---- 

[MR. SUNDEL]:  Colonel, under 5 ---- 

MJ [Col SPATH]:  ---- is not representing the accused in 

this case and he made himself a witness by issuing a ruling, 

and a decision, to excuse counsel.  And you know that.  

[MR. SUNDEL]:  Under 501(b)(1) ----

MJ [Col SPATH]:  I appreciate you're going to keep saying 

that.
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[MR. SUNDEL]:  ---- he is refusing to be a witness.  It is 

not an invocation that needs to be made on the stand.  

MJ [Col SPATH]:  That is your interpretation ---- 

[MR. SUNDEL]:  He is electing to refuse to be a witness.

MJ [Col SPATH]:  That is your interpretation.  Apparently 

you all struggle with this.  I get to interpret the law and I 

get to rule.  

[MR. SUNDEL]:  Your Honor, if you ---- 

MJ [Col SPATH]:  I get to interpret it.  That is how it 

works.  And that is how it works anywhere.  This isn't some 

weird session, even down here, and I know you all do that.  

This is a normal proceeding.  And I am telling you that while 

I appreciate what you are saying, he has filed, in this case, 

making statements.  That makes him different than someone who 

has been quiet as a defense counsel.  That makes him 

different.  He has chosen to make himself a witness in this 

case.  I didn't choose that.  

[MR. SUNDEL]:  Colonel, if you find that he has improperly 

invoked his right to not be a witness, then we will take an 

appeal, and he will not act as a witness until the appeal is 

decided.

MJ [Col SPATH]:  That is not one of the options, as you 

know.  
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[MR. SUNDEL]:  We disagree.

MJ [Col SPATH]:  You may go file a writ and you may 

attempt to get a stay, if the court grants it.  I'm very 

amenable to the appellate courts.  I've listened to them 

frequently in my life and I have no problem.  And that seems 

to be the difference.  When I get ordered by a court to do 

something, I just do it, and then I take what action I can.  

So if you look down at this, what is your belief that 

he can simply refuse an order to come up here and testify?  

[MR. SUNDEL]:  Colonel, the harm of a privilege being 

wrongfully pierced ---- 

MJ [Col SPATH]:  What is your authority?  

[MR. SUNDEL]:  ---- is irrevocable, so he is entitled to 

take an appeal from an order to testify despite a claim of 

privilege, especially in open ----

MJ [Col SPATH]:  What is your authority for that?  

[MR. SUNDEL]:  ---- court and subject to questioning by 

parties.

MJ [Col SPATH]:  What's your authority to do that?  What's 

your authority to that other than ---- 

[MR. SUNDEL]:  My authority to that ----

MJ [Col SPATH]:  ---- other than the rule that you cited 

multiple times?  
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[MR. SUNDEL]:  My authority to that is the Model Rules of 

Professional Responsibility that say that an attorney is 

obligated to pursue vehicles to challenge an order to pierce a 

privilege until the highest court has decided the issue or 

refused to accept the issue.  

MJ [Col SPATH]:  And again, I haven't pierced any 

privilege yet.  You -- you are way ahead of the course ---- 

[MR. SUNDEL]:  Requiring him to be a witness after we have 

invoked 501(b)(1), we believe, is the same thing.  

MJ [Col SPATH]:  What authority ---- 

[MR. SUNDEL]:  There is too great a risk ---- 

MJ [Col SPATH]:  ---- do you have -- what case, what 

authority, what citation, other than, again, pointing me to 

the general rule, where I haven't asked him to pierce 

privilege?  I have told you -- and are you his defense 

counsel?  

[MR. SUNDEL]:  I am the acting general counsel for ----

MJ [Col SPATH]:  I understand that. 

[MR. SUNDEL]:  ---- the Military Commissions Defense 

Organization.

MJ [Col SPATH]:  Are you his defense counsel?  

[MR. SUNDEL]:  This is an institutional claim.  

MJ [Col SPATH]:  And so if there is a privilege that I'm 
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piercing, I will be happy to talk to you about it, but I'm 

not.  I'm not.  He filed things.  What ---- 

[MR. SUNDEL]:  The risk ---- 

MJ [Col SPATH]:  ---- basis -- what authority do you have 

that you file something with the court and that privilege 

isn't waived as to the information in the filing?  In the 

filing.  

[MR. SUNDEL]:  Colonel, as long as we have not disclosed 

privileged information in the filing ---- 

MJ [Col SPATH]:  Right.

[MR. SUNDEL]:  ---- then we have not pierced the 

privilege.

MJ [Col SPATH]:  I agree.  But do you understand that -- 

did you -- did you file this?  That is not privileged.  It is 

yes or no.  

[MR. SUNDEL]:  That is the extent of the nonprivileged 

information.  There is nothing ---- 

MJ [Col SPATH]:  Again ---- 

[MR. SUNDEL]:  ---- to add in addition to that. 

MJ [Col SPATH]:  ---- you haven't let me ask a question.  

You've assumed that I'm trying to pierce a privilege that I'm 

not.  You have also stepped into the mix of somebody who has 

filed things both with the prosecutor -- he sent an e-mail to 
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the prosecutor.  Did you send the e-mail?  When you said 

this -- right?  You said this publicly; thereby, no privilege, 

I mean ---- 

[MR. SUNDEL]:  Colonel ---- 

MJ [Col SPATH]:  ---- you sent it to the chief prosecutor.

[MR. SUNDEL]:  ---- the government constantly files 

pleadings.  That does not mean that no government information 

is privileged.

MJ [Col SPATH]:  You are correct.

[MR. SUNDEL]:  The parties -- the parties do not waive a 

privilege ---- 

MJ [Col SPATH]:  And the government lets me know 

frequently when they are asserting privilege.  And then we 

have a discussion about what we are going to do about that.  

And frequently, it doesn't get disclosed.  

All I'm saying to you is, under 501(d), you really 

think you can say he is not testifying about nonprivileged 

matters, so you are going to refuse an order from the 

commission as well?  

[MR. SUNDEL]:  Yes.  

MJ [Col SPATH]:  Okay.  Well, I'm going to have General 

Baker refuse it, because you are not his lawyer.  And I 

appreciate your assertion.  
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CDC [BGen BAKER]:  Your Honor, can we take about a 

five-minute recess?  

MJ [Col SPATH]:  Sure.  We are in recess. 

[The R.M.C. 803 session recessed at 1028, 31 October 2017.] 

[END OF PAGE]
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[The R.M.C. 803 session was called to order at 1042, 

31 October 2017.] 

MJ [Col SPATH]:  The commission is called back to order.  

The same parties who were present before are again present.  

Mr. Sundel.

[MR. SUNDEL]:  Philip Sundel again.

MJ [Col SPATH]:  Is it Colonel or Mr. Sundel?  

[MR. SUNDEL]:  No, no, no.  It's Mister.  I'm sorry.

MJ [Col SPATH]:  No, that's all right.  I want to make 

sure I hear you correctly.  

[MR. SUNDEL]:  We believe that ---- 

MJ [Col SPATH]:  I understand.  Here's the issue:  You're 

not a party of record.  There has been no filing from you 

telling me that you want to appear.  I don't know how you have 

standing to be here, and so I can't help you right now.  What 

you are doing is getting yourself cross-wise where there is no 

order for you to violate.

General Baker is ordered to come testify.  If he 

refuses the order, we will deal with it.  You are not his 

defense counsel, you are not Mr. al Nashiri's lawyer, and you 

haven't entered an appearance; and so you have no right of 

standing.  So go take your seat.  

Trial Counsel, swear General Baker in and ask the 
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preliminary questions.  

TC [MR. MILLER]:  General Baker.

CDC [BGen BAKER]:  Sir, before we do that, can I offer a 

potential way ahead?  

MJ [Col SPATH]:  Sure.  

CDC [BGen BAKER]:  I am very concerned about getting into 

privileged material, and I'm also concerned about the 

complexity of the area of law of privilege.  I mean, we are 

talking about ---- 

MJ [Col SPATH]:  I understand that.  

CDC [BGen BAKER]:  So it -- it could be -- it could help 

us, all of us, get there if I knew basically what you wanted 

to ask so that we can figure -- you know, we can figure out 

the way forward.

MJ [Col SPATH]:  You can take all the pauses you want.  

And I don't even mind if you talk to the attorneys back there 

if you have confusion or are worried about my questions.  I 

would hope over the time you have sat in this courtroom you 

know that I recognize the importance of privilege ---- 

CDC [BGen BAKER]:  Yes, sir.

MJ [Col SPATH]:  ---- and recognize the importance of the 

orderly administration of this.  

CDC [BGen BAKER]:  I do, sir.  And I suggest ---- 
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MJ [Col SPATH]:  I appreciate that.  And so I have the 

same issue.  

CDC [BGen BAKER]:  I just ---- 

MJ [Col SPATH]:  You are not an attorney of record.

CDC [BGen BAKER]:  I get that.  I just suggest that an 

orderly process would be to know the subject areas that you 

want to go so that we don't question, stop, 15-minute break, 

question, stop.

MJ [Col SPATH]:  I understand.  I have worked on these 

questions for quite some time, and I believe they are very 

carefully crafted.  

CDC [BGen BAKER]:  Well, Your Honor, pursuant to Rule 

501(b)(1), I am asserting my right to refuse to be a witness 

in this case. 

MJ [Col SPATH]:  You do understand that that means there's 

an actual claim of privilege over the questions I'm asking 

you, not an absolute right not to testify?  Do you understand 

that?  

CDC [BGen BAKER]:  I have -- and I will confess to having 

done more than read the rule.  

MJ [Col SPATH]:  Look above.  What privilege are you 

claiming?  

CDC [BGen BAKER]:  The deliberative process privilege, 
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which is a common law privilege; the government information 

privilege under 506; the attorney-client privilege under 502; 

the attorney work product privilege under common law; and, 

additionally, my obligation under my state ethics rules to 

protect confidential information under Rule 1.6.  

Again, Your Honor, this is super complicated.  

MJ [Col SPATH]:  This isn't.  You have filed things here.  

Here is the bottom line:  You are ordered to come testify.  

You can pause before you answer questions.  You can assert a 

privilege and tell me which one, not a blanket this one, this 

one, this one, this.  Each question, if you think there is a 

privilege, you assert it, and then we will deal with whether 

or not we get around it.  

Your appellate counsel has said I have to wait until 

the Supreme Court rules on it.  That's silliness.  That's not 

how it works.  I've ordered the disclosure of privileged 

information right here.  And I'm not suggesting I'm going to 

do that, because I don't need privileged information to ask 

you the questions I'm going to ask you and issue the order to 

you I'm likely to issue.  

CDC [BGen BAKER]:  Your Honor, the -- you keep saying that 

this filing makes me a witness.  This is an averment of facts 

that any ---- 
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MJ [Col SPATH]:  And you filed it with your name.

CDC [BGen BAKER]:  -- in response to a request from you -- 

yes, absolutely.

MJ [Col SPATH]:  With your name.  

CDC [BGen BAKER]:  And in any pleading that anybody files, 

the lawyer that files that does not become a witness.  

MJ [Col SPATH]:  You're not an attorney of record.  

CDC [BGen BAKER]:  Your Honor, this was filed in response 

to your invitation.

MJ [Col SPATH]:  If you wanted to.  You also have sent 

e-mails to General Martins ----

CDC [BGen BAKER]:  Absolutely.

MJ [Col SPATH]:  ---- that have been attached.  You also 

have excused counsel.  Not privileged there.  Maybe some of 

the discussion you had with those counsel, they may or may not 

be privileged.  That's a debate we could probably have.  But I 

don't care what your discussions were.  I don't plan to ask 

you about your discussion.  

I plan to ask about the affirmative acts you took in 

this case that are public knowledge and have been reported 

both in the press and here through e-mail.  That is not 

privileged.  Those are acts you took affecting this case.  

And again -- and I plan to issue you an order from 
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the commission.  You can choose to accept it or not and go 

from there, but we're not going to spend all day doing this.  

CDC [BGen BAKER]:  Your Honor, again, under Rule 501(b)(1) 

I refuse to appear as a witness.

MJ [Col SPATH]:  All right.  So, I'm ordering you to 

testify.  You are refusing to come up here, take the oath, and 

testify; is that accurate?  

CDC [BGen BAKER]:  That is accurate; yes, sir.

MJ [Col SPATH]:  All right.  I'm also ordering you to 

rescind the direction you gave when you excused both learned 

outside -- appointed learned counsel and the two civilians.  

Are you refusing to comply with that order as well?  You 

excused them; you released them.

CDC [BGen BAKER]:  Yes, sir.

MJ [Col SPATH]:  I'm ordering you to send them a note 

saying you are not releasing them.  I can't order Mr. Kammen 

here.  I know that.  I know you've got two DoD employees that 

work for you.  I know what their government contract says.  

But that is your choice as their supervisory attorney, and 

everybody can deal with that, including your supervisor.  

My question to you is:  I'm ordering you to send them 

a memo telling them their withdrawal is not approved because 

you don't have the authority.  
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CDC [BGen BAKER]:  Oh, I'm definitely not going to ---- 

MJ [Col SPATH]:  Okay.  

CDC [BGen BAKER]:  ---- I am definitely not -- Your Honor, 

Rule 5-0 -- I understand your ruling.  I understand your 

ruling.

MJ [Col SPATH]:  You don't, because you haven't done 

anything to fix the ruling.  How does this normally work?  I 

issue a ruling.  You disagree with it -- or you all disagree 

with it and we go to the appellate court and they tell me I'm 

right or wrong.  They do it every week.  And I'm okay with it.  

That is the normal process.  

You interpreted a rule, and now there are two rulings 

from this commission that tell you you got it wrong.  

CDC [BGen BAKER]:  Your Honor, if your -- if your order to 

me is to -- I want to make sure that I understand what -- your 

order to me.  If your order to me is, General Baker, you must 

rescind your action that you took on October 13th ----

MJ [Col SPATH]:  Yes.

CDC [BGen BAKER]:  ---- whatever the date -- whatever the 

correct date is, excusing learned counsel and assistant 

defense counsel, I refuse to follow that order.  

MJ [Col SPATH]:  And you are also refusing to testify.

CDC [BGen BAKER]:  Yes, sir, pursuant to ---- 
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MJ [Col SPATH]:  I understand you are citing a rule.  I 

have ordered you to come up here and testify and take the 

oath.  

Okay.  We'll talk more tomorrow.  

Lieutenant Piette, I probably wasn't clear in the 802 

session, so I'm going to make it reasonably clear.  I expect a 

filing.  You can write "I'm not going to answer," you can 

write whatever you want, but it goes on a heading so that it 

is part of a record of trial that is public as opposed to an 

e-mail to my staff.  And maybe I didn't say that as clearly as 

I should have at the 802 session.  

So we have an AE number designated for your filing.  

You have until 1600 today to issue a file -- or send a filing 

in using that AE number in our 389 series.  I can't be more 

clear than that.  Do you understand?  

DDC [LT PIETTE]:  Yes, sir, I understand your order.  

MJ [Col SPATH]:  All right.  On Thursday -- we had a 

witness travel down here.  General Baker, the other, I think, 

order -- again, you can certainly refuse to follow it -- is I 

expect you to make arrangements for the two detailed military 

civilian -- or detailed civilian counsel, since you are their 

supervisor and they're employed by DoD, I expect you to 

communicate to them the need to get themselves down here 
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posthaste.  

CDC [BGen BAKER]:  I understand your order.

MJ [Col SPATH]:  Are you going to communicate that to 

them?  

CDC [BGen BAKER]:  I need to think about that, Your Honor.  

And ---- 

MJ [Col SPATH]:  That's fine.  Just let me know by 1600.  

You can send an e-mail -- since you are not a party of record, 

send an e-mail to the staff and let me know if you are 

communicating it to them or you are not.

CDC [BGen BAKER]:  Aye, sir.  And if I communicate with 

your staff, I will obviously copy the parties.

MJ [Col SPATH]:  I understand.  Do you believe -- well, 

you won't answer any question so we can't even satisfy whether 

or not you have supervisory authority over Mr. Kammen, because 

you have decided not to testify about administrative matters; 

your choice.  

To the extent you believe you have supervisory 

authority over Mr. Kammen, I expect you to communicate to him 

we're moving forward, and that he would wisely probably also 

make an effort to come here.  But I understand I can't order 

him to this island.  There is nothing I can do about that.  

CDC [BGen BAKER]:  I understand, Your Honor.  
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MJ [Col SPATH]:  Same e-mail by 1600.  Just let us know if 

you are going to comply.  

All right.  Tomorrow at noon we are going to be in 

session briefly.  I anticipate we are going to have a contempt 

hearing.  

And then Thursday, 0900, we are going to start with 

the witness who traveled down here.  And we will do some other 

administrative matters Thursday and Friday.  

Tuesday next week we'll start the cross-examination 

of al Darbi in the closed deposition, and we will just see 

where we are after that.  

Trial Counsel, what do you want to talk about?  And I 

will give it to you too, Defense Counsel.  

ATC [Maj PIERSON]:  Your Honor, prior to proceeding with 

the cross-examination, the government does believe we will 

still need a hearing under M.R.E. 505(h) as to classified 

information that may be used as part of the cross-examination.  

MJ [Col SPATH]:  Makes sense.  We will do that on Monday.  

ATC [Maj PIERSON]:  Thank you, Your Honor.  

MJ [Col SPATH]:  Defense Counsel?  I feel sorry for the 

position you have been put in.

DDC [LT PIETTE]:  Roger that, Your Honor.  

Respectfully, and this is regarding the order you 
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gave to have a filing by 1600.  And I want to give the court a 

heads up that it is my position, it is the defense's position 

that right now Mr. al Nashiri has the statutory right to 

learned counsel at all ---- 

MJ [Col SPATH]:  You can stop.  It says to the extent 

practicable.  I've already interpreted the statute.  I mean, 

that's simple for me.  To the extent practicable he can have 

learned counsel on matters of capital litigation.  

What I'm talking about is a filing telling me what 

our proposed way ahead is now that he is not here.  And what 

I'm talking about is your ability to do cross-examinations, 

which you have done before, direct examinations, which you 

have done before, and pretrial information and motions, which 

you have done before.

If I'm wrong, your client will get a windfall because 

I have ordered us to move forward without learned counsel.  

But if you refuse, you too, at noon tomorrow, will be here for 

a contempt hearing.  

DDC [LT PIETTE]:  Yes, Your Honor.

MJ [Col SPATH]:  It's that simple.  I've already 

interpreted, and there will be a ruling, based on the 

government's filing, about the ability to have learned 

counsel.
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The chief defense counsel has decided that 

Mr. al Nashiri does not need defense counsel here.  That's his 

choice.  To the end -- in his filing, said it is not 

practicable to get them here.  Well, the law discusses just 

that.  It isn't practicable, and we are not going to wait 

right now.  

Hopefully, by the time we get to any findings case, 

we will have learned counsel to assist you, or more counsel.  

But we are going to continue to move forward.  And if we need 

to come back and redo some things, we've got all the time in 

the world, as we've demonstrated for the last nine years.  

So again, you are detailed counsel, and I have 

interpreted the rule.  So you can defy the order to be here; 

you can sit here and do nothing.  I would read Strickland and 

some other cases where we have had defense counsel who feel 

like you do, a judge's ruling was unfair and they didn't like 

it so they didn't engage in an opening statement, closing 

argument, crosses of witnesses, directs of witnesses, or 

filing motions.  And the appellate court said that is a 

strategy.  It's a strategy that may well work, but it didn't 

work here, and they didn't find the counsel ineffective.  

So that is your choice, and that is your issue.  

DDC [LT PIETTE]:  Yes, I understand, Your Honor.  And as 
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the only counsel in this room who has been detailed 

specifically to defend Mr. al Nashiri, I aim to defend him.  

And I cannot do that without a learned counsel because, by 

statute, he has to have one.

MJ [Col SPATH]:  We have already dealt with that.

DDC [LT PIETTE]:  Yes, Your Honor.

MJ [Col SPATH]:  The issue is resolved.  You are welcome 

to file a writ.  You've got your chief appellate counsel here, 

apparently, to make an appearance on the record to a case that 

he's not detailed to.  I would file a writ, and maybe the 

C.M.C.R. will step in quickly, or maybe they won't.  Maybe 

three weeks from now they will step in and say, Spath, you got 

it wrong again, like I have twice already.  Sorry.  And we 

will come back and do it again.  

But again, your order is easy.  We will be here 

Thursday -- we will be here at noon tomorrow and we will be 

here Thursday with the government's witness, who flew down 

here on an airplane.  You can engage in the direct or you can 

waive it affirmatively on the record.  But again, I would read 

those cases after Strickland, understand where we are at, and 

understand that I find learned counsel are not practicable in 

the near term, if ever, by the actions of General Baker.  

And again, maybe you have set your client up for 
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success if there is a conviction and the appeal will be a lot 

easier for you.  

DDC [LT PIETTE]:  Yes, Your Honor, I understand.  But just 

as a ---- 

MJ [Col SPATH]:  We're done.  

DDC [LT PIETTE]:  No.  

MJ [Col SPATH]:  Thursday, they are calling a witness, and 

we are getting underway.

DDC [LT PIETTE]:  I understand, Your Honor, and I will be 

here ---- 

MJ [Col SPATH]:  Noon tomorrow.

DDC [LT PIETTE]:  ---- but what I am not going to do is 

make any more pleadings, because I see the slippery slope that 

happens when I make a motion ---- 

MJ [Col SPATH]:  So in response to the pleading, you are 

not going to file one?  

DDC [LT PIETTE]:  That's correct, Your Honor.

MJ [Col SPATH]:  You are going to defy my order?  

DDC [LT PIETTE]:  Yes, Your Honor.

MJ [Col SPATH]:  Okay.  Then noon tomorrow I will see the 

three of you.  

DDC [LT PIETTE]:  Thank you.  

MJ [Col SPATH]:  All right.  We are in recess. 
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[The R.M.C. 803 session recessed at 1059, 31 October 2017.]

[END OF PAGE] 
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Affidavit of LT Alaric Piette, JAGC, USN 

I. My name is Alaric Piette. I am a Lieutenant in the US Navy JAG Corps. I graduated 
from Old Dominion University in 2008. I attended Georgetown University Law 
Center from 2009-2012. In 2012 I was admitted to the Bar ofVirginia. 

2. Since graduation from law school I have been a member of the US Navy JAG Corps. 
During that time I have had the following different assignments: Naval Justice 
School (2013); First Tour Judge Advocate, Region Legal Service Office Mid 
Atlantic (2013-2015); Defense Counsel, Defense Service Office Southeast (2015-
2017); Defense Counsel, Military Commissions Defense Organization (2017-
Present) . 

3. Not all of these assignments were as a litigator. My tour at Region Legal Service 
Office was not as a trial lawyer. I served as a Legal Assistance attorney, a Staff 
Judge Advocate, and as a Defense Counsel for Administrative Separation Boards. 

4. In my career I have never represented an individual charged with Murder, either as 
lead counsel or second chair. 

5. I have never before been involved with a capital case in any capacity. Moreover, I 
have not attended any legal education training programs designed for capital 
counsel that deal with subjects other than capital jury selection. 

6. I could not be appointed to a federal capital case as lead counsel, and likely not 
even as a second chair, in any federal district court due to my lack of experience in 
murder or homicide cases and due to my lack of training in the representation of 
persons charged with capital offenses. 

7. I joined the Military Commissions Defense Organization in April 2017. Because I 
did not have the requisite security clearances I could not begin working with 
classified material until June 2017, and did not meet the client until July 2017. 

8. Due to the issues involving lack of attorney-client confidentiality that led to Mr. 
Kammen (Former Learned Counsel) being excused, I have not met with Mr. AI-
Nashiri outside of the courtroom or the ELC holding area. I have never had a 
substantive conversation regarding the case with Mr. Al-Nashiri and have only the 
most minimal attorney-client relationship. 

9. With respect to Mr. al Darbi, it was always the plan for Mr. Kammen, who is a very 
experienced capital lawyer to cross-examine Mr. al Darbi. Only after and because 
of Judge Spath's decisions in classified rulings issued on 20 September 2017, was 
there any thought that Mr. Kammen and others might be required to leave the case. 

I 0. I do not make these decisions as a matter of strategy. There can be no strategy 
when the lawyer has no choices. This was true regarding the excusal of Mr. 
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Kammen, Ms. Eliades, and Ms. Spears; and it is true for me. The defense team has 
not selected an approach to this case from a variety of available choices. The 
defense has acted in the only way they can ethically. 

11. Preparation for Mr. al Darbi's cross-examination requires review of approximately 
2500 pages of classified and unclassified discovery, including over two hundred 
separate statements Mr. al Darbi provided to the Government. Preparation for cross-
examination would also require extensive review of Mr. al Darbi 's direct testimony, 
which lasted four days. Most importantly, preparation for cross-examination would 
require an understanding of how Mr. al Darbi and his testimony fit into both the 
guilt phase and the potential penalty phase. I have only a limited understanding of 
this and do not believe that I can be prepared for cross-examination without a 
substantial period of time to devote to preparation and without knowledge, training, 
and experience in the defense of a capital case. Indeed, Mr. Kammen previously 
submitted pleadings suggesting that he would need 120 days to prepare for Mr. a l 
Darbi' s cross-examination. 

12. I generally understand that Mr. al Darbi might have mitigating evidence relevant to 
Mr. AI-Nashiri, but because I do not have capital experience I do not have a clear 
understanding of what that is, and how to recognize it. Without this knowledge, it 
is all but guaranteed that I will not be able to conduct a cross-examination that is 
effective and consistent with the goals of the defense. 

13. Similarly, I am unprepared to examine witnesses pertaining to AE 327, which 
pertains to hearsay testimony of Jamal al-Badawi. I understand that Mr. al-Badawi 
is a critical government witness although only his statements will be admitted. I 
have a limited understanding of how he fits into the case and what the theory of AE 
327 is. This motion was written by and initially argued by other military lawyers 
who have long since left the case. I have not discussed this motion with them or 
any of the other lawyers who have recently left the case and I am not competent to 
question these witnesses. 

14. 1 understand that the prosecution wishes to admit evidence during this hearing. It is 
my understanding that this admission of evidence into the record wi ll essentially be 
part of the trial although the members Uury) will not be present. As I understand 
that, by statute, Mr. Al-Nashiri has a right to have learned counsel. I have only a 
limited conception of how testimony being elicited by the government to establish 
the foundation needed to admit the evidence during a pretrial hearing could be used 
to as mitigation in the punishment phase. 

15. In summary, I am not competent to proceed in the absence of Learned Counsel and, 
ifrequired to proceed, cannot provide effective ass istance of counsel to the accused. 

16. Finally, to be clear, I believe that I am subject to the same ethical problems that 
required Mr. Kammen, Ms. El iades and Ms. Spears to seek excusal. I have sought 
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an opinion from US Navy JAGC Professional Responsibility Committee Code 13, 
but they refused to provide an opinion due to this being a matter pending litigation. 

17. I have reviewed the Unofficial/Unauthenticated Transcript fo r this case, dated 31 
October 2017. It is accurate to the best of my memory. 

I, Lieutenant Alaric Piette, JAGC, USN, the undersigned, declare under the penalties of 
perjury under the laws of the United States that the foregoing is true and correct. See 28 
U.S.C. § 1746. 

Executed on 31 October 2017. 
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Alaric A. Piette 
LT, JAGC, USN 
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