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INTEREST OF AMICUS CURIAE 
 

 The interest of Amicus Curiae1 in this case is the protection of access 

to justice for same-sex people who wish to marry and later wish to divorce, 

as well as the protection of the children of same-sex couples.  This brief is 

submitted to highlight the impact of this Court’s decision on Virginia 

residents who were legally married in other states and who now seek a 

divorce, as well as the impact on same-sex couples who are not able to 

legally marry in Virginia but still have financial entanglements, property 

interests, and children they have raised together, with limited legal recourse 

in the event that they separate.  The situation of Plaintiffs Schall and 

Townley is particularly compelling because of the several deprivations they 

and their daughter have suffered at virtually every level of their long 

relationship.  However, it is important to note that there is one further 

deprivation that same-sex couples suffer which should be addressed: the 

access to the remedies provided by divorce proceedings.   

 The American Academy of Matrimonial Lawyers (“AAML”) is a 

national organization of more than 1,600 family law attorneys throughout 

                                                 
1  No counsel for a party authored this brief in whole or in part, and no party 
or counsel for a party made a monetary contribution to fund the preparation 
or submission of this brief.  No one other than amicus curiae or their counsel 
made a monetary contribution to the preparation or submission of this brief.  
Consent of the parties to the filing of this brief has been filed with the Clerk 
of the Court. 
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the United States.  The AAML was founded in 1962 to “provide leadership 

that promotes the highest degree of professionalism and excellence in the 

practice of family law.”  The AAML sponsors continuing legal education 

courses for members and non-members, and has published handbooks and 

articles in support of marriage and parenting, including the Model Parenting 

Plan; Making Marriage Last; The Voices of Children During Divorce: A 

Client Handbook; and, Stepping Back from Anger:  Protecting Your 

Children During Divorce.  The AAML participates as an amicus only if 

doing so would “encourage the study, improve the practice, elevate the 

standards and advance the course of matrimonial law, to the end that the 

welfare of the family and society be preserved.”  

Membership qualifications for prospective fellows are rigorous:  each 

fellow has demonstrated significant experience with complex family law 

cases and is recognized by the bench and his or her peers as a “preeminent 

family law practitioner with a high level of knowledge, skill and integrity.”  

In states that do not have family law certification, such as Virginia, the 

applicant must pass a written and oral examination.    

In 2004, the AAML adopted a resolution and policy in support of 

same sex marriage, and supporting “legislation authorizing marriage 

between same-sex couples who marry. . . and the extension of all legal rights 

Appeal: 14-1167      Doc: 171            Filed: 04/18/2014      Pg: 11 of 46



3 
 

and obligations of spouses and children to same sex couples.”  In 2012, the 

AAML adopted a resolution in favor of the proposed Respect for Marriage 

Act of 2011 (S.598 and H.R. 1116) to repeal the Defense of Marriage Act2, 

to ensure respect for state regulation of marriage, and to eliminate the 

discriminatory effect of the Defense of Marriage Act.   

The AAML has filed amicus brief in support of marriage for same-sex 

couples in Maryland (Conaway v. Deane, 932 A.2d 571 (Md. App. 2007)); 

Iowa (Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009)); California (In re 

Marriage Cases, 183 P.3d 384 (Cal. 2008); Virginia (Bottoms v. Bottoms, 

457 S.E.2d 102 (Va. 1995); and, in the Supreme Court of the United States 

(Hollingsworth v. Perry, 133 S.Ct. 2652 (U.S. 2013)).   

The Virginia Chapter of the AAML consists of 47 fellows of the 

AAML who are practicing attorneys in Virginia.3  Following procedures 

                                                 
2 Pub.L. 104-199, 110 Stat. 2419 (1996), enacted September 21, 1996, 1 
U.S.C. § 7 
 
3 This brief represents the views of the Virginia Chapter of the AAML.  It 
does not necessarily reflect the views of the American Academy of 
Matrimonial Lawyers.  The Virginia AAML Chapter also includes two 
sitting judges, who took no part in the preparation of this brief or the 
decision to file it.  This brief does not necessarily reflect the views of any 
judge who is a member of the AAML.  No inference should be drawn that 
any judge who is a member of the Academy participated in the preparation 
of this brief or reviewed it before its submission.  The AAML does not 
represent a party in this matter, is receiving no compensation for acting as 
amicus, and has done so pro bono publico. 
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outlined by the AAML National, the Chapter took a survey of its members 

and has been approved by AAML National to file this amicus brief in the 

support of the position of the Appellees who are opponents of Virginia’s 

Constitutional ban on same-sex marriages.  

 

SUMMARY OF ARGUMENT 

The legal rationale for the District Court’s decision to strike down 

Virginia’s ban on same-sex marriage is adequately analyzed in the Court’s 

opinion and in the briefs of the opponents of the ban.  Conversely, the 

position taken by the proponents of the ban cannot be supported by any 

rational argument or justification for a law that discriminates against an 

entire segment of the population. Virginia’s ban on same-sex marriages 

discriminates against same-sex against same-sex couples in many ways, 

including but not limited to denial of contract remedies and denial of due 

process and denial of access to the courts if the parties separate or wish to 

divorce. 

ARGUMENT 

I.  DIVORCE, LIKE MARRIAGE, IS A FUNDAMENTAL RIGHT. 

The Commonwealth of Virginia recognizes neither same-sex 

marriages nor any other same-sex relationships. The Defense of Marriage 

Act is incorporated into Virginia's Constitution: 
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That only a union between one man and one 
woman may be a marriage valid in or 
recognized by this Commonwealth and its 
political subdivisions. 

 
This Commonwealth and its political 
subdivisions shall not create or recognize a 
legal status for relationships of unmarried 
individuals that intends to approximate the 
design, qualities, significance, or effects of 
marriage.  Nor shall this Commonwealth or its 
political subdivisions create or recognize 
another union, partnership, or other legal status 
to which is assigned the rights, benefits, 
obligations,  qualities, or effects of  marriage. 

 
Va. Const. Art. I, §15-A. 

 
Virginia law provides that "[a]ny marriage entered into by 

persons of the same sex in another state or jurisdiction shall be void in 

all respects in Virginia and any contractual rights created by such 

marriage shall be void and unenforceable." Va. Code Ann. § 20-45.2 

(1950). Virginia law further provides that "a civil union, partnership 

contract or other arrangement between persons of the same sex 

purporting to bestow the privileges or obligations of marriage is 

prohibited. Any such civil union, partnership contract or other 

arrangement entered into by persons of the same sex in another state or 

jurisdiction shall be void in all respects in Virginia and any contractual 
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rights created thereby shall be void and unenforceable." Va. Code Ann. § 

20- 45.3. 

The effect of these Virginia statutes is to deny same-sex couples, 

whose marriage or civil union is valid elsewhere, access to Virginia 

courts to resolve contract disputes arising out of their relationship 

solely because the contracts at issue arise within the context of the 

litigants ' same-sex relationship. Thus, Virginia denies Virginia same- 

sex residents access to Virginia courts, and other rights and benefits 

that would otherwise accrue to married couples,  solely on the basis of 

their sexual orientation, a denial of the equal protection of the laws 

guaranteed by the Fourteenth Amendment to the United States 

Constitution. 

It is undisputed that marriage is a fundamental right and that the 

protections of the Due Process and Equal Protection Clauses apply.  

Zablocki v. Redhail, 434 U.S. 374, 383 (1978); Loving v. Virginia, 388 U.S. 

1, 12 (1967).  Inability to obtain a divorce is a denial of due process.  

Refusal to allow people access to the courts, the sole means of obtaining a 

divorce, “must be regarded as the equivalent of denying them an opportunity 

to be heard upon their claimed right to a dissolution of their marriages, and 
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in the absence of a sufficient countervailing justification for the State’s 

action, a denial of due process.”  Boddie v. Connecticut, 401 U.S. 371, 380-

81 (1969).  The State holds a monopoly on the right to divorce and legally 

dissolve a marriage; there is no mechanism by which citizens can dissolve a 

legal marriage and the obligations that surround it without access to the 

court.  Id.   

Because of Virginia’s refusal to recognize same-sex marriages from 

other states, there is a contingent of Virginians who are in limbo: their 

marriage is not recognized, but if it fails, they are unable to divorce.  They 

are faced with the quandary of remaining married or changing their 

residence and domicile to a state where they can obtain relief.  As discussed 

below, this is an imperfect solution that can cause as many problems as it 

solves. 

 

II. DENIAL OF MARRIAGE EQUALITY DENIES ACCESS TO 
JUSTICE FOR GAY AND LESBIAN COUPLES AND THEIR 
CHILDREN.  
 

In Virginia, subject matter jurisdiction for divorce and the issues 

arising out of dissolution of a marriage is purely statutory.  See, e.g., Va. 

Code Ann. §§ 20-96, 20-99.  See also, Westbrook v. Westbrook, 364 S.E.2d 

523 (Va. App. 1988).  Further, this subject matter jurisdiction cannot be 
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invoked in the absence of a recognized valid marriage to begin with.  

Accordingly, all of the attendant financial and familial issues that arise out 

of the termination of a same-sex relationship are left to unravel with limited 

legal recourse. 

A. Virginia’s laws regarding legal and physical custody of 
children discriminate against same-sex couples who are raising children 
together. 

 
Under current Virginia law, the non-biological parent in a same-sex 

relationship is not a parent in the eyes of the Commonwealth.  Virginia is 

home to several thousands of same-sex couples, and many of them, 

including Appellees Schall and Townley, are raising children together.4  

While these families indisputably share many of the same characteristics as 

families with two heterosexual parents, Virginia places same-sex families in 

a second class by failing to recognize the non-biological parent as a second 

parent: the non-biological parent is not a parent under the law.  Virginia’s 

refusal to recognize the valid marriages from other states creates enormous 

legal and emotional chaos. Imagine trying to explain to a child who thought 

                                                 
4 See Response Brief of Harris Class Intervenors at 6, Bostic v. Schaefer, 
Nos. 14-1167(L), 14-1169, 14-1173 (4th Cir. Apr. 11, 2014) (referencing 
Gary J. Gates and Abigail M. Cooke, Virginia Census Snapshot: 2010, THE 

WILLIAMS INSTITUTE, http://williamsinstitute.law.ucla.edu/wp-
content/uploads/Census2010 
Snapshot_Virginia_v2.pdf). 
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his parents were married that they became unmarried when they moved to 

Virginia.  

The non-biological parent has no legal relationship with the child.  

When the child is born, the non-biological parent cannot be included on the 

birth certificate.5 See Va. Code Ann. § 32.1-257 (providing for the issuance 

of birth certificates for babies born in the Commonwealth). In Davenport v. 

Little-Bowser, the Virginia Supreme Court held that the Commonwealth 

must issue birth certificates to children born in Virginia to out-of-state same-

sex adoptive parents.  611 S.E.2d 366, 372 (Va. 2005).  The Court stated that 

the “case [did] not involve Virginia adoptions.”  Id.  Thus, the Court did not 

review the constitutionality of Va. Code Ann. § 63.2-1201, which limits 

adoption petitions to either single or married persons.  Id.   

The non-biological parent cannot adopt his or her partner’s biological 

child in Virginia because second-parent adoptions require the parties to be 

                                                 
5 But see Peter Vieth, Children of Same-Sex Marriages Recognized, 
VIRGINIA LAWYERS WEEKLY (Mar. 28, 2014), 
http://valawyersweekly.com/2014/03/28/children-of-same-sex-marriages-
recognized (summarizing the circumstances of two Virginia Circuit Court 
cases in which the courts domesticated orders of parentage from other states 
such that two same-sex parents were listed as parents on the birth 
certificates, but noting that domestication of the orders was successful only 
because the courts were required to give the out-of-state orders of parentage 
full faith and credit, and quoting Virginia attorney Colleen M. Quinn as 
saying that “[she] didn’t want to make a lot of noise for fear there might be 
legislation that would shut down what [she] was doing”). 
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married.6  See Va. Code Ann. §§ 63.2-1201, -1241.  This means that, under 

Virginia’s current laws, the non-biological parent in a same-sex relationship 

has no right or authority to make decisions regarding the health care or 

education of the child he or she is raising with the child’s biological parent.  

Not only do Virginia’s laws prohibiting same-sex marriage treat these 

parents as a second class,7 they also deprive their children of the ability to 

have two legal parents.8  Appellees Schall and Townley were able to obtain 

a court order granting Schall joint legal and physical custody of their 

daughter.  None of the heterosexual married parents of their daughter’s 

friends had to expend valuable time and financial resources to obtain such an 

order.  Despite this order, Townley must notify their daughter’s school 

system each year that Schall is allowed to pick her up from school.  A postal 

                                                 
6 See also Parenting Laws: Second Parent or Stepparent Adoption, HUMAN 

RIGHTS CAMPAIGN (Feb. 18, 2014), http://s3.amazonaws.com/hrc-
assets//files/assets/resources/parenting_second-parent-adoption_2-2014.pdf 
(demonstrating that second parent adoption is not an option for same-sex 
couples in Virginia, while it is an option in at least twenty-two other states 
and the District of Columbia). 
7 See Brief of Plaintiffs-Appellees at 1-2, Bostic v. Schaefer, Nos. 14-
1167(L), 14-1169, 14-1173 (4th Cir. Apr. 11, 2014) (quoting United States 
v. Windsor, 133 S.Ct. 2675, 2693 (2013)). 
8 See Gabrielle Emanuel, Three (Parents) Can Be A Crowd, But For Some 
It’s A Family, NATIONAL PUBLIC RADIO (Mar. 30, 2014), 
http://www.npr.org/2014/03/30/296851662/three-parents-can-be-a-crowd- 
but-for-some-its-a-family (noting that approximately ten states now allow a 
child to have more than two legal parents). 
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worker told Schall that she was “nobody” in relation to their daughter when 

the Appellees attempted to submit passport forms for her. 

Without a court order such as the one Schall and Townley have, if the 

biological parent goes out of town, and something happens to the child, the 

second parent, who may have cared for the child since birth, has no authority 

to make decisions regarding the health of the child in a medical emergency.  

Even with such an order, same-sex parents have valid concerns as to whether 

it will be recognized in Virginia by school personnel, hospital workers, 

emergency personnel, doctors, and other professionals given the 

Commonwealth’s well-known laws and policies prohibiting same-sex 

marriage.  Virginia’s discriminatory laws create substantial uncertainty for 

same-sex families who reside here, and unfairly affect their day-to-day lives.  

B. Because the non-biological parent is not a “parent” in the 
eyes of the Commonwealth, he or she faces a higher burden 
in custody litigation. 

 
If the parents in a same-sex family in Virginia choose to end their 

relationship, the non-biological parent faces an uphill battle in any custody 

litigation.  Va. Code Ann. § 20-124.2(B) provides: 

In determining custody, the court shall give primary 
consideration to the best interests of the child . . . . As 
between the parents, there shall be no presumption or 
inference of law in favor of either.  The court shall 
give due regard to the primacy of the parent-child 
relationship but may upon a showing by clear and 
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convincing evidence that the best interest of the child 
would be served thereby award custody or visitation 
to any other person with a legitimate interest.   

 
Thus, in any custody litigation, the non-biological parent would have 

to first establish that he or she is a person with a legitimate interest, and then 

prove by clear and convincing evidence that it is in the best interest of the 

child to award custody or visitation to him or her. 

‘Person with a legitimate interest’ shall be broadly 
construed and includes, but is not limited to 
grandparents, stepparents, former stepparents, blood 
relatives and family members provided any such party 
has intervened in the suit or is otherwise properly before 
the court. The term shall be broadly construed to 
accommodate the best interest of the child. . . .  

 
Va. Code Ann. § 20-124.1.  If the petitioner does not fit into one of the 

enumerated categories, he or she must persuade the court to acknowledge his 

or her “functional equivalent” to one of the categories.  See Damon v. York, 

680 S.E.2d 354, 359 (Va. App. 2009) (citing Surles v. Mayer, 628 S.E.2d 

563, 572 (Va. App. 2006) and Stadter v. Siperko, 661 S.E.2d 494, 499 (Va. 

App. 2008)).   

While the definition of “person with a legitimate interest” is to be 

“broadly construed,” the Virginia Court of Appeals held in Damon v. York 

that a mother’s former girlfriend, and wife under the laws of Canada, was 

not a person with a legitimate interest.  Va. Code Ann. § 20-124.1; Damon, 
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680 S.E.2d at 356.  In that case, Ms. York, the biological mother, married 

Ms. Damon in Canada and lived as a family with Ms. Damon and her 

daughter in Virginia.  Damon, 680 S.E.2d at 356.  “Damon’s marriage to the 

child’s mother in Canada created neither a family nor a stepparent 

relationship between Damon and the child.  The marriage was ‘void in all 

respects’ under Virginia law.”  Id. at 359 (citing Virginia’s Marriage 

Affirmation Act, Va. Code Ann. § 20-45.3).  After the mother and Ms. 

Damon split up, Ms. Damon petitioned the Virginia Beach Juvenile and 

Domestic Relations District Court for visitation, but was denied visitation 

after an evidentiary hearing determined that she was not a person with a 

legitimate interest.  Id. at 356.  The court noted that, although the family had 

previously lived as a family unit, Ms. Damon did not maintain her 

relationship with the child after she and Ms. York ended their relationship.  

Id. at 358.  While there were certainly other facts unique to this case that 

helped persuade the court, the fact remains that non-biological parents are 

left unprotected by the law.  Where a non-biological parent in a same-sex 

relationship has no custodial rights and Virginia prohibits even categorizing 

him or her as a stepparent, the biological parent can, at any time, cut off 

contact with his or her former partner and force him or her to petition the 

court for access to the child. 
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Virginia favors the presumption established in Troxel v. Granville that 

parents have a fundamental right “to make decisions concerning the care, 

custody, and control of their children.”  530 U.S. 57, 66 (2000).  When a 

non-biological parent has no legal relationship to his or her child, and is not 

considered to be a parent at all, the biological parent holds a clear advantage 

in any custody litigation.  To rebut this presumption, the other parent must 

prove, by clear and convincing evidence, one of the following: (1) parental 

unfitness, such as when a parent is guilty of immoral or illegal conduct (see 

Commonwealth v. Hayes, 205 S.E.2d 644 (Va. 1974) (reversing the trial 

court’s judgment awarding custody of a child to her natural father and 

thereby granting custody to her adoptive parents); (2) voluntary 

relinquishment of the child by the parent to a non-parent (see Shortridge v. 

Deel, 299 S.E.2d 500 (Va. 1983) (holding that the burden shifts to the 

natural parents once their voluntary relinquishment has been shown); (3) 

abandonment of the child by the parent (see Patrick v. Byerley, 325 S.E.2d 

99 (Va. 1985) (stating that “[a]bandonment of a child without justification 

establishes parental unfitness”); or, (4) special facts and circumstances, such 

as an extraordinary reason based on the totality of the circumstances (see 

Florio v. Clark, 674 S.E.2d 845 (Va. 2009) (affirming an award of custody 

to the child’s maternal relatives and not to his natural father where the father 
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did not support or visit the child).9  See Bailes v. Sours, 340 S.E.2d 824, 827 

(Va. 1986). 

If the non-biological parent manages to succeed in meeting these 

initial requirements, he or she must then show that it would be in the best 

interest of the child for him or her to be awarded legal and physical custody.  

Va. Code Ann. § 20-124.3 provides the factors the court must consider “[i]n 

determining best interests of a child for purposes of determining custody or 

visitation arrangements . . .:” 

1. The age and physical and mental condition of the 
child, giving due consideration to the child’s changing 
developmental needs; 
2. The age and physical and mental condition of each 
parent; 
3. The relationship existing between each parent and each 
child, giving due consideration to the positive 
involvement with the child’s life, the ability to accurately 
assess and meet the emotional, intellectual and physical 
needs of the child; 

                                                 
9 Alternatively, the third party could show that there was a previous order of 
divestiture after a hearing was held on the merits and custody was granted to 
the third party.  See Albert v. Ramirez, 613 S.E.2d 865 (Va. App. 2005).  See 
generally Report of the Virginia Bar Association, Virginia Family Law 
Coalition Studying the Rights of Parents to Control the Care and Custody of 
their Children Without Infringement by Third Parties to Senator Ryan T. 
McDougle and Delegate Peter F. Farrell (Oct. 2013), 
http://www.hottell.com/Articles/Family-Law-Coalition-Report-on-Rights-
of-Parents-to-Control-the-Care-and-Custody-of-their-Children-without-
Infringement-by-Third-Parties.pdf (noting that Virginia’s laws regarding 
custody and visitation require “more stringent” burdens of proof for third 
parties than other states). 
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4. The needs of the child, giving due consideration to 
other important relationships of the child, including but 
not limited to siblings, peers and extended family 
members; 
5. The role that each parent has played and will play in 
the future, in the upbringing and care of the child; 
6. The propensity of each parent to actively support the 
child's contact and relationship with the other parent, 
including whether a parent has unreasonably denied the 
other parent access to or visitation with the child; 
7. The relative willingness and demonstrated ability of 
each parent to maintain a close and continuing 
relationship with the child, and the ability of each parent 
to cooperate in and resolve disputes regarding matters 
affecting the child; 
8. The reasonable preference of the child, if the court 
deems the child to be of reasonable intelligence, 
understanding, age and experience to express such a 
preference; 
9. Any history of family abuse as that term is defined in § 
16.1-228 or sexual abuse. If the court finds such a 
history, the court may disregard the factors in subdivision 
6; and 
10. Such other factors as the court deems necessary and 
proper to the determination.  

 
 

With regard to these factors, the non-biological parent faces several 

challenges.  First, the biological parent has an undeniable advantage with 

regard to determining what will be in the best interests of the child because 

nothing prevents him or her from eliminating contact between the child and 

the non-biological parent pending a final determination by the court.  The 

status quo often prevails in custody hearings, and the biological parent can 

control the status quo and has no incentive to hasten a judicial resolution.  

Appeal: 14-1167      Doc: 171            Filed: 04/18/2014      Pg: 25 of 46



17 
 

Second, the non-biological parent is not likely to succeed in any emergency 

petition for custody or visitation given that the court would generally hold an 

evidentiary hearing to determine whether the non-biological parent is a 

person with a legitimate interest.  He or she is also unlikely to be able to 

utilize the court’s pendente lite or temporary custody proceedings.  Third, 

while the biological parent has clear constitutional rights, the non-biological 

parent has a more difficult time predicting what a Virginia court would do.  

Fourth, the non-biological parent faces potential regional and jurisdictional 

bias in the courts themselves, with some courts being less willing to consider 

the former family unit as a family at all.  For example, the Virginia Supreme 

Court has previously held that a lesbian mother is not per se an unfit parent.  

Doe v. Doe, 284 S.E.2d 799, 806 (Va. 1981).  Despite this, the dissent in the 

Bottoms case noted the comments of the trial court, which stated: “I will tell 

you first that the mother’s conduct is illegal. It is a Class 6 felony in the 

Commonwealth of Virginia.  I will tell you that it is the opinion of this Court 

that her conduct is immoral.”  Bottoms v. Bottoms, 457 S.E.2d 102, 109 (Va. 

1995).  In that case, the grandmother, rather than the lesbian mother, was 

awarded custody of the minor child.  Id. at 108-09. 

The Virginia Supreme Court’s 4-3 decision in the Bottoms case went 

on to hold: 
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 “And, we shall not overlook the mother’s relationship with Wade 
[Sharon’s same-sex partner] and the environment in which the child 
would be raised if custody is awarded the mother.  

We have previously said that living daily under conditions 
stemming from active lesbianism practiced in the home may impose a 
burden upon a child by reason of the “social condemnation” attached 
to such an arrangement, which will inevitably afflict the child’s 
relationships with its “peers and the community at large.” [Citing Roe 
v. Roe, 228 Va 722, 728, 324 S.E. 2d 691, 194 (1985).”  

 
Bottoms v. Bottoms, 457 S.E.2d 108 (Va. 1995).  In the nearly 20 

years since this opinion was published, case law in the United States has 

evolved, as has public opinion.  The recognition of the parents’ marriage 

offers a child some insulation from “social condemnation” and would 

provide a child with equal footing with his or her peers at school and in the 

community.  Virginia’s current laws regarding legal and physical custody 

discriminate against same-sex parents and their children by failing to allow 

or recognize same-sex marriage.   

C.  The Commonwealth has an Interest in Marriage as it Relates to the 
Support of Children.  

 
Any child born of a marriage is guaranteed the right to support until 

they reach the age of majority.10  This obligation for support of children is 

                                                 
10 While this is the rule regarding support for minor children, VA Code § 20-
124.2 provides for support to be continued to be paid for any child over the 
age of 18 who is (i) a full-time high school student, (ii) not self-supporting, 
and (iii) living in the home of the party seeking or receiving child support 
until such child reaches the age of 19 or graduates from high school, 
whichever occurs first, and that the court may also order the continuation of 
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imposed by Virginia law and is based on the Commonwealth’s interest in 

making sure minor dependents are supported and protected.   

The duty of a parent to support a child is a basic duty owed by the 

parent to the child, and parents cannot contract away the right of the child to 

receive support.  Kelley v. Kelley, 449 S.E.2d 55 (Va. 1994). This duty of 

support stems from the compelling governmental interest of preserving the 

welfare of children and protects the Commonwealth and the public from one 

parent relying solely on the Commonwealth for the support of that child. 

Hur v.Va. Dep’t of Soc. Serv. Div. of Child Support Enforcement, ex rel. 

Michelle Klopp, 409 S.E.2d 454 (Va. 1991). 

i.  Children of Same-Sex Couples are Denied the Protections of 
Virginia’s Child Support Laws 

 
As in most contentious domestic relations cases, problems arise when 

one party deserts or abandons the family unit and then refuses to pay any 

child support.  If one half of a same-sex couple finds him- or herself in this 

unfortunate situation, he or she is afforded no protection under the 

Commonwealth’s current child support laws.  

                                                                                                                                                 
support for any child over the age of 18 who is (a) severely and permanently 
mentally or physically disabled, (b) unable to live independently and support 
himself, and (c) residing in the home of the parent seeking or receiving child 
support. 
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Va. Code Ann. § 20-124.2(C) states that, “the court may order that 

support be paid for any child of the parties.”  A ‘party’ for child support 

purposes can only be a natural parent, an adoptive parent, or in the rare 

circumstance, a stepparent.11 See NPA v. WBA, 380 S.E.2d 178 (Va. 1989) 

(stating that a parent owes a duty of support only to his or her natural or 

legally adopted child).   This definition excludes all same-sex couples in the 

Commonwealth because they are unable to marry under the current law. 

Although not dealing with same-sex parties, this problematic and 

restrictive definition of a ‘party’ is illustrated in the case of Russell v. 

Russell, 545 S.E.2d 548 (Va. 2001). There, a grandmother and grandfather 

were granted custody of a child, with the mother and father retaining 

residual parental rights. Id. at 549. The Circuit Court ordered that the 

grandfather, in addition to both parents, pay support because as a legal 

custodian, he was financially responsible for supporting his grandchild.  Id. 

at 550.  The circuit court subsequently entered a support award against the 

                                                 
11 Only in cases of married persons have Virginia Courts recognized that 
under limited circumstances a stepparent may be required to pay child 
support for their non-biological child under the principles of equitable 
estoppel. See T. v. T., 224 S.E.2d 148 (Va. 1976) (holding that the husband 
promised to treat the child as if it were his own, thereby agreeing to assume 
the child support obligations of a biological father).   
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grandfather under Va. Code Ann. § 20-108.2.12  The Court of Appeals 

reversed this decision and found that the grandfather was not a ‘party’ under 

Va. Code Ann. § 20-107.2 from whom support could be ordered.  The Court 

opined that Va. Code Ann. § 20-124.2 provides that, “the court may order 

that support be paid for any child of the parties.”  The term “parties” refers 

back to Va. Code Ann. § 20-107.2 which states:  

“Upon entry of a decree providing (i) for the dissolution of a 
marriage, (ii) for a divorce, whether from the bond of 
matrimony or from bed and board, (iii) that neither party is 
entitled to a divorce, or (iv) for separate maintenance, the court 
may make such further decree as it shall deem expedient 
concerning the custody or visitation and support of the minor 
children of the parties as provided in Chapter 6.1 (§ 20-124.1 et 
seq.) of Title 20, including an order that either party provide 
health care coverage.”     
 
The grandfather was not a biological parent and did not fall into the 

categories of Va. Code Ann. § 20-107.2. Therefore, the Court did not have 

authority to require support payments from the grandfather.  The grandfather 

in Russell is a perfect parallel to the non-biological parent in a same-sex 

couple who, like the grandfather, would not fall into the definition of party 

as defined under Va. Code Ann. § 20-107.2.   

Since Virginia prohibits same same-sex marriage and refuses to 

recognize a non-biological parent as a party responsible for paying child 

                                                 
12 Va. Code Ann. § 20-108.2 sets forth how child support is computed in the 
Commonwealth.   
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support pursuant to Va. Code Ann. § 20-108.1, the financial benefits and 

enforcement protections referenced herein are not afforded to children of a 

same-sex couple. See Russell, 545 S.E.2d  at 550; Va. Code Ann. §20-107.2.   

Without access to the Virginia Courts or state agencies, such as the 

Department of Child Support Enforcement, to obtain an award of child 

support from a former same-sex partner, children of same-sex parents are 

harmed and the resources of the state face a larger burden. State social 

programs such as Temporary Assistance for Needy Families (TANF), 

Supplemental Nutrition Assistance Program (SNAP), and medical assistance 

programs are likely to be disproportionately accessed by same-sex 

families.13  Recent data even suggests these couples and their children are 

more vulnerable to poverty than opposite-sex married couples.14 According 

to this 2013 study, children of same sex parents are especially at risk. 

Specifically, the study found that children in same-sex couple households 

are almost twice as likely to be poor as in married opposite-sex couple 

households.15 

                                                 
13 Virginia Department of Social Services, DSS.VIRGINIA.GOV, 
http://www.dss.virginia.gov/benefit/index2.cgi  
14 M.V. Lee Badgett, Laura E. Durso, & Alyssa Schneebaum, New Patterns 
of Poverty in the Lesbian, Gay, and Bisexual Community, THE WILLIAMS 

INSTITUTE (June 2013), http://williamsinstitute.law.ucla.edu/wp-
content/uploads/LGB-Poverty-Update-Jun-2013.pdf/. 
15 Id. 
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ii.  The Commonwealth’s Child Support Laws are Designed to Ensure 
that Children Receive Benefits and Parents are Accountable for the 
Support of their Minor Children 
 
Virginia provedes numerous remedies and actions a party for 

enforcement of the duty to support a child.  These remedies and actions are 

currently unavailable to same-sex couples.  Specifically, under Va. Code 

Ann. § 8.01-460, if a party is delinquent in payment of court ordered child 

support, the Court has the authority to place a lien on the obligor’s real 

estate.  Va. Code Ann. § 20-113 provides that a party who has failed to 

support his or her child is subject to an order garnishing any “pension, 

profit-sharing, or deferred compensation plan or retirement benefits.” 

Federal Bankruptcy Code protects child support payments as a 

domestic support obligation which is non-dischargeable in bankruptcy.  11 

U.S.C. § 523.  The duty to support is so important to the Commonwealth 

that criminal remedies are also available when a child support obligation is 

delinquent. Va. Code Ann. § 20-61.  All of these remedies aid a parent in a 

heterosexual relationship to enforce the duty to pay support when the other 

party does not follow through with their obligation.   

Virginia’s current laws also deny other aspects of support for minor 

children of same-sex couples. Va. Code Ann. § 20-108.1 states in any 

proceeding on the issue of child support, the court has the authority to order 
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a party to designate a child or children as the beneficiary of all or a portion 

of an existing life insurance policy for so long as the party has a statutory 

obligation to pay child support for the minor children and, perhaps even 

more importantly, to provide health care coverage for dependent children.   

Ensuring health care coverage for minor children of same-sex couples is 

even more compelling as recent survey data confirms that children in these 

households often have less access to health insurance and other financial 

protections.16 Furthermore, Va. Code Ann. § 20-108.2 provides for the 

payment of any reasonable and necessary unreimbursed medical or dental 

expenses for each child subject to an obligation of support.  

These extensive rights and remedies under the Code are intended to 

benefit children and ensure they have financial stability, but children of 

same-sex families are harshly denied these protections because their parents 

are not recognized as married (and subsequently divorced) under the current 

law.  Denying these benefits to children of same-sex couples improperly 

allows these children of the Commonwealth to continue to be marginalized 

and disregarded.  

                                                 
16 C. Alvin Head, Health Care Disparities in Same-Sex Households, 
AMERICAN MEDICAL ASSOCIATION COUNCIL ON SCIENCE AND PUBLIC 

HEALTH, 003332-3, https://ecf.cand.uscourts.gov/cand/09cv2292/ 
evidence/PX0188.pdf (last visited Apr. 18, 2014).  
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Permitting same-sex marriage will not only ensure access to support 

protections offered in Virginia’s domestic relations laws and promote the 

financial security of children in the Commonwealth, but it will also ensure 

that parties who have affirmatively taken on the role of a parent are held 

financially responsible for their children.  

 
 D.  Absent Statutory Authority, There is No Right to Spousal Support. 

Jurisdiction to award spousal support is purely statutory.  Bray v. 

Landergren, 172 S.E. 252 (Va. 1934).  Virginia Code § 20-107.1 provides 

that the Court may enter an award of spousal support (alimony) for the 

maintenance and support of the spouses.  The award may be in a lump sum, 

a monthly payment for a set period of time or an indefinite period, and may 

include a reservation of support in the event that future circumstances make 

an award appropriate.  Id.  In determining the appropriateness of an award, 

the court considers a set of thirteen varied factors.17  These factors take into 

                                                 
17 Va. Code Ann. §20-107.1(E) states as follows: 

The court, in determining whether to award support and maintenance 
for a spouse, shall consider the circumstances and factors which contributed 
to the dissolution of the marriage, specifically including adultery and any 
other ground for divorce under the provisions of subdivision (3) or (6) of 
§20-91 or 20-95.  In determining the nature, amount and duration of an 
award pursuant to this section, the court shall consider the following: 
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account the entire penumbra of the parties’ relationship and their possible 

need for financial support from each other.  However, where there is no 

valid marriage, there can be no award of spousal support.  Absent a 

contractual agreement, if a same-sex couple separates, a financially 

                                                                                                                                                 
 1. The obligations, needs and financial resources of the parties, 

including but not limited to income from all pension, profit sharing or 
retirement plans, of whatever nature; 

2. The standard of living established during the marriage; 
3. The duration of the marriage; 
4. The age and physical and mental condition of the parties and any 

special circumstances of the family; 
5. The extent to which the age, physical or mental condition or special 

circumstances of any child of the parties would make it appropriate that a 
party not seek employment outside of the home; 

6. The contributions, monetary and nonmonetary, of each party to the 
well-being of the family; 

7. The property interests of the parties, both real and personal, 
tangible and intangible; 

8. The provisions made with regard to the marital property under §20-
107; 

9. The earning capacity, including the skills, education and training of 
the parties and the present employment opportunities for persons possessing 
such earning capacity; 

10. The opportunity for, ability of, and the time and costs involved for 
a party to acquire the appropriate education, training and employment to 
obtain the skills needed to enhance his or her earning ability; 

11. The decisions regarding employment, career, economics, 
education and parenting arrangements made by the parties during the 
marriage and their effect on present and future earning potential, including 
the length of time one or both of the parties have been absent from the job 
market; 

12. The extent to which either party has contributed to the attainment 
of education, training, career position or profession of the other party; and 

13. Such other factors, including the tax consequences to each party, 
as are necessary to consider the equities between the parties.  
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dependent partner is left with no judicial recourse.  Even if the parties have 

entered into an agreement providing for the payment of support to a 

financially dependent partner in the event of separation, without access to 

the court to enforce the agreement, the dependent partner may be left 

destitute. 

 Spousal support awarded by a court can be terminated in the 

event that the recipient cohabits in a relationship analogous to marriage for a 

period of a year or more.  Va. Code Ann. §20-109.  In a cruel twist, the 

Court of Appeals of Virginia terminated the spousal support of a woman 

living with a female housemate, determining that they were cohabiting in a 

relationship analogous to marriage.  Brennan v. Albertson, Record No, 2042-

11-4 (Va. App. 2012)(not for publication).  In this case, there was no 

evidence of a sexual or romantic relationship, but the housemates were close 

friends and shared a social life and child-rearing.  Id. At 3.   The irony is 

inescapable: Ms. Brennan’s spousal support was terminated because she was 

deemed to be living with another woman in a relationship analogous to 

marriage, but if Ms. Brennan were in fact living in a lesbian relationship 

analogous to marriage, she could not actually get married, nor could she 

receive spousal support in the event that relationship later terminated. 
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E.  Lack of Access to Property Distribution Statutes Discriminates 
Against Same-Sex Couples. 

 
There is a well developed body of law, both statutory and case law, 

that provides guidance and rules for married people who terminate their 

relationship.  For the most part, all of the issues that arise out of the 

termination of a marriage, whether custody of children, or economic issues 

such as child and spousal support and division of property, can be 

adjudicated in one case in one court.   See, Va. Code Ann. §20-89.1 et seq.  

Without the benefit of marriage and access to this system, a committed 

couple with the usual entanglements, both economic and familial, is left only 

with multiple yet limited remedies to resolve their disputes. There would be 

civil proceedings to resolve tangible and intangible personal property issues 

and real estate (such as a partition suit) and a separate proceeding regarding 

their children’s custody and support issues.  However, none of the 

procedures or remedies available are equal to those available to same-sex 

married couples.  

While the amicus in this brief are divorce and family law attorneys, it 

is not anticipated that the legalization of same-sex marriages in Virginia 

would eventually result is a deluge of “new business” for divorce attorneys.  

The approximate rate of divorce in Virginia is 3.8 per 1,000 total 
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population.18  By contrast, comparable rates of divorce among same-sex 

couples range from one to three percent.19  To the contrary, because same-

sex couples presently have to bring a multitude of separate legal procedures 

to resolve their differences, providing access to the courts for divorce would 

result in streamlining these cases with more even results and greater judicial 

efficiency, all at a lower cost to the couple and the Commonwealth of 

Virginia. 

There is a stark contrast in the remedies afforded to same-sex parties 

who are legally divorced in other states versus those who have no access to a 

court for divorce.  A couple who divorces in Maryland can enforce their 

judgment in Virginia and have their Virginia property distributed between 

them.  However, a same-sex couple who legally marries in another state and 

then relocates to Virginia cannot obtain a divorce in Virginia, and they may 

not be able to divorce in the state of marriage, if that state has lost 

jurisdiction.  Therefore, their property will be distributed in a patchwork 

manner that depends largely on the title and type of property in question. 

                                                 
18 U.S. Center for Disease Control & National center for Health Statistics, 
National Vital Statistics System, Divorce rates by State: 1990, 1995, and 
1999-2011, available at http://www.cdc.gov/nchs/data/dvs/divorce_rates_ 
90_95_99-11.pdf. 
19 Gary J. Gates, Marriage, Registration and Dissolution by Same-Sex 
Couples in the U.S., The Williams Institute, at 16, available at 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/Gates-Badgett-Ho-
Couples-Marr-Regis-Dissolution-Jul-2008.pdf 
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i.  A Splitting Headache:  Property Distribution Remedies.   

Virginia Code §20-107.3 governs the distribution of property and 

debts in a divorce.  First, the court classifies the property, regardless of title 

or possession, as separate, marital, or property that is part marital and part 

separate.  Va. Code Ann. §20-107.3(A).  The Court then determines the 

nature of the parties’ debts and considers which are marital and which are 

separate.  Id.  The court then equitably distributes the property and the debt 

between the parties, considering a list of eleven factors.20  When a same-sex 

                                                 
20 Virginia Code §20-107.3(E) states as follows: “The amount of any 
division or transfer of jointly owned marital property, and the amount of any 
monetary award, the apportionment of marital debts, and the method of 
payment shall be determined by the court after consideration of the 
following factors:  

1. The contributions, monetary and nonmonetary, of each party to the 
well-being of the family; 

2. The contributions, monetary and nonmonetary, of each party in the 
acquisition and care and maintenance of such marital property of the parties; 

3. The duration of the marriage; 
4. The ages and physical and mental condition of the parties; 
5. The circumstances and factors which contributed to the dissolution 

of the marriage, specifically including any ground for divorce under the 
provisions of subdivisions (1), (3) or (6) of § 20-91 or § 20-95; 

6. How and when specific items of such marital property were 
acquired; 

7. The debts and liabilities of each spouse, the basis for such debts and 
liabilities, and the property which may serve as security for such debts and 
liabilities; 

8. The liquid or nonliquid character of all marital property; 
9. The tax consequences to each party;  
10.  The use of expenditure or marital property by either of the parties 

for a nonmarital separate purpose or the dissipation of such funds, when 
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couple separates, this statutory scheme is not available, and the results can 

be disastrous for the loser of what can amount to a race to the bank. 

  a.  Property Governed By Title 

Absent the statutory framework of §20-107.3, if a same-sex couple 

separates, titled property will be governed by the terms of the title.  The 

same holds true for debt.  Therefore, a car titled in one party’s name is that 

party’s car; the debt that secures it remains with that party.   

Pensions and retirement accounts are subject to equitable distribution 

in a divorce case.  Va. Code Ann. §20-107.3(G)(1).  For example, the court 

has the jurisdiction to order a pension plan administrator to divide the 

retirement benefits and send a monthly check to the spouse who did not 

work for the company.  There is no such remedy if the parties were never 

married or their marriage is not recognized.  In a divorce, the court can order 

a plan administrator to divide an IRA account between the spouses, without 

penalties or taxes.  Where the parties are not married, this remedy does not 

exist because, in many instances, Federal non-recognition provisions relating 

                                                                                                                                                 
such was done in anticipation of divorce or separation or after the last 
separation of the parties; and  

11. Such other factors as the court deems necessary or appropriate to 
consider in order to arrive at a fair and equitable monetary award. 
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to the non-taxability of such transfers require entry of a court order as a pre-

requisite to the division of such funds.  

Joint bank accounts are agreements between the parties and the bank, 

regardless of marital status.  Banks in Virginia must label joint accounts as a 

“Joint Account with Survivorship” or a “Joint Account – No Survivorship.”  

Va. Code Ann. §6.1-125.1 et seq.  In a divorce case, the balance of the bank 

account would be evaluated through the other equitable distribution factors, 

in order to obtain a fair division of property.   When the equitable 

distribution statute does not apply, the rules for fair division of property do 

not apply. If an account is jointly titled, each person listed on the account 

has complete access and right to the entire balance.  When one party empties 

a joint account in a divorce case, the court can take that fact into 

consideration, as well as any waste or dissipation of assets; none of this is 

possible in a same-sex case.  The race to the bank is on and to the victor 

literally go the spoils. 

Only a husband and wife can hold real property as tenants by the 

entireties in Virginia.  Va. Code Ann. §55-20.2.  Real property and the debt 

secured by it are divided by the court in a divorce case.  For an unmarried 

same-sex couple, the first question is how the property is titled.  If only one 

person holds title, the other has no interest in or right to the equity of the 
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home.  If the property is held as tenants in common or joint tenants, the 

parties’ recourse is a partition suit.  Va. Code Ann. §§ 8.01-81 – 8.01-83.  

The court can physically divide the property between the parties, if it can be 

divided into two co-equal parcels of equivalent value and features.  Id.  This 

is rarely easy, even if the lot is large.  A portion may be subject to 

easements; a portion may not “perc;” a portion may have an inferior view or 

difficult access.  With nearly any residential property, from an estate to a one 

bedroom condominium, the only true option is to order the property sold, 

either to a third party or by means of a compelled buyout of one party to the 

other.  Id.  The net proceeds are then distributed according to a party’s 

proportionate direct financial contributions to the property, giving no weight 

to the overall financial and other contributions of the parties during the 

relationship.    

 b.  Non-Titled Property. 

 For property that is not subject to title, there is limited recourse 

through the court for division or retrieval of property for parties who are not 

married.  For example, if one party left the former residence with a rug that 

was purchased by the other during the relationship, the other party’s 

recourse would be an action for criminal or civil conversion.  Va. Code Ann. 

§18.2-115.  Given the existing burdens on the Commonwealth’s Attorneys, 
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it is be difficult at best and generally uncommon for their offices to assume 

responsibility for seeking the return of personal property of relatively little 

financial value.  Regardless of whether the unlucky party sought relief in the 

civil or criminal court, the court would not have the balanced statutory 

framework of §20-107.3 to consider for the ultimate distribution of the 

property.  The only relevant questions are who bought the property and was 

it given to the other party.  The potential for an unfair result is significant.  

Consider a two-income couple who lives together, sharing total expenses 

equally, but maintaining individual bank accounts as many married couples 

do.  One pays for the groceries, the utilities, and vacation expenses.  The 

other pays the mortgage and makes the major household purchases of 

furniture, art, and similar items of lasting value.  Under the remedies 

currently available, if the relationship goes sour, the partner who invested in 

the mortgage and tangible property will be financially rewarded with post-

relationship ownership of the items and their value, while the partner who 

paid the day-to-day expenses of equal measure will be awarded essentially 

nothing as a result.  Honoring these couples’ due process right to a divorce 

and access to the courts prevents this untenable result.     
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III.  CONCLUSION 

Based on the arguments herein and those of the opponents of 

Virginia’s ban on same-sex marriage, this amicus urges this Court to affirm.  
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